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LOWER BURMA RULINGS, 


Before Mr. Justice Irwin, C.S.I. 
‘BABU CHIMANBUX BHOWSINGHA v. SURJU BANNIAH. 


Connell, Lentaigne and N. N. Burjorjee—for applicant (plaintiff). 
Agabeg—for respondent (defendant). 


Debt, Part payment.of, by authorized agent—Endorsement—Limitation Act, 
18. FL; s. 20, 


Although the person, other than the debtor, making part payment ofa debt, 
smust be duly authorized by the debtor to. pay, in order that section 20, Limitation 
Act, may apply, the law does not require that he should be specially authorized to 
make the endorsement showing the fact of payment, or that the endorsement should 
' be made within any particular time. 


Venkatasubbu v. Appusundran, (1893) 1.L.R, 17 Mad., 92, referred to. 


The petitioner sued the respondent on two promissory notes, and 
«claimed exemption from limitation under section 20 of the Limitation 
Act by. reason of payments made. by Jagdat Tewary as defendant’s 
-agent in August and November 1903 and January 1904, and appearing 
in the handwriting of Jagdat Tewary on the backs of the notes. 
Defendant pleaded that he never authorized Jagdat Tewary to make 
. either payments or endorsements. At the hearing defendant said he 
_had paid the notes in 1901, and his last witness, who was a former 
- manager of the estate now administered by the plaintiff, said that he 
-was shown the notes in January 1906, and there were no endorsements 
-on them then. The learned Judge rejected the defendant’s evidence, 
but found that the endorsements were not made until the present year, 
and inferred that they were made fraudulently to manufacture evidence, 

and were not authorized by the defendant. 

The substantial ground on which plaintiff applies for revision is 
‘that he had no opportunity of meeting theallegation of fraud, which 
“was sprung on him at the end of the trial, defendant not having pleaded 
“that the endorsements were not made at the time when they purport 
“to have been made. 

The plei that the pryments and endorsements were both unautho- 
vrized was, in my opinion, sufficient notice to the plaintiff that he should 
adduce the best possible evidence of both payments and endorsements. 
If Jagdat was not authorized to make them, why should he make them 
at all? The plaintiff proved the piyments, and the learned Judge 
‘seems to have held that he also proved that the endorsements were in 
_Jagdat’s handwriting, but he found that they were not authorized 

. because not made until at least two years after the payments. 

While I think that the. petition does not disclose any sufficient 
. grounds for interfering with the decree, it seems to me that the learned 
_ Judge has overlooked one point.. The proviso to section 20 of the 

Limitation Act makes no mention of the endorsements being autho- 
‘tized by the debtor. The payments must be authorized by the debtor, 
“but so long as the payer is authorized: to pay he requires no special 


- authority to endorse. Neither does the proviso specify the time at - 


which the endorsement should be made,—Venkatasubbu v. Appusun- 
s dram (1). The learned Judge found that the payments were made by 


(1) (1893) LL.R. 17 Mad., 92. 
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Jagdat Tewary at defendant’s request; and that the endorsements. 
recording those payments are in the .handwriting of Jagdat Tewary. 
The requirements of section 20 therefore seem to be complete. 

It was not argued for defendant that plaintift’s action in tryimg to. 
prove that the endorsements were made long before they really were: 
made.can deprive him of the benefit of section 20, and if it had been,. 
I think the contention could not be allowed. The findings are that 
both parties tried to déceive the Court. On the simple ground that 
the deception practised by the plaintiff was unnecessary, and that it. 
was immaterial whether Jagdat made the endorsements at the same 
time as the payments or later, and immaterial whether he was autho- 
rized to make the endorsements or not, so long as he was authorized to 
make, and did make, the payments, I set aside the decree of the 
Small. Cause Court, and I direct that defendant do pay to plaintiff 
Rs, 838 5-3, but there will be no order for cosis in either Court. 








Full Bench (Civil Reference.) 
Before the Hom ble Mr. C.E. Fox, Chief Judge, Mr. Justice Bigge, 
and Mr. Justice Harinoll. 


‘In the matter of a reference made by the Financial Commissioner, Burma,, 
under section 57, sub-section (1}, of the Indian Stamp Act, 1899, as’ amended by the 


Lower Furma Courts Act, 1900, Schedule 1, : 
Young, Assistant Government Advocate, and Higinbothant. 


Stamp duty on. trust deed for securing mortgage debenturcs—Mortgage deed— 
Tiudian Stamp Act, 1809, s. 2 (17). ‘ 


A document described as a “ ‘Trust Deed for securing Mortgage Debentures ” 
was presented for adjudication under section 31, Indian Stamp Act, and the ques- 
tion of the stamp duty due was referred for decision to the Chief Court by the 
Chief Controlling Revenue authority, The document was admittedly executed for 
the purpose of’securing money to be advanced by way of loan, but it was argued 
on behalf of the execntants that it could not be :egarded as a mortgage deed as it 
did not itself purport to transfer to and vesl in the trustees any interest in the 


properties specifiedinit. The trustees were, however, given the right to have the: 


properties vested in.them to be held by them as trustees for the debenture-holders 
and as security for the amount to be advanced on the debentures. They were also: - 
given the rights of entry taking possession and management that mortgages and’ 
trustees for debenture-holders are usually given. 

Held,-—that as the document created rights over the property specified in itin: 
favour of thetrustees, it was a mortgage-deed under the definition contained in. 
section 2, clause (17), Indian Starnp Act. ; 

‘OQueen-Empress v. Debendra Krishna Mitter, (1900) L-L.R. 27 Cal., 387°; The United 
Realization Co., Lid. v. The Commissioners of Inland Revenue, (1899) 1.Q.B.D.,. 
361, referred to. cae 

The following question has been referred by the Chief Controlling: 
Revenue authority under the provisions of section 57, sub-section (J),. 


‘of the Indian Stamp Act, 1899, for.decision by this Court :— 


“ Ts the instrument attached to this order chargeable, in addi-: 
tion to any stamp duty leviable tpon it as an instrument 
of any other description specified in the Schedule I to the: 
Stamp Act, as‘a Mortgage-deed undér Article 40 ?” i. 
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Fow, C.J—The document is endorsed as a ‘‘ Trust-deed for secur- 
ing £60, 000 First Mortgage Debentures with interest at.5 per cent. 
per annum.”’ Ht is headed as an indenture between a limited Company 
and. two gentlemen called “the Trustees.” It recites that the 
Company had determined to issue 600 First Mortgage Debentures of 
£100 each framed in accordance with the form in that behalf set forth 
in the First Schedule and to secure such Debentures in manner: 
appearing thereafter in the document. 

By the 2nd clause the Company covennts to forthwith execute 
and do, or cause to be executed and done, all such assurances and 
things as the trustees may require for effectually vesting. the freehold 
and leasehold hereditaments specified or referred to ‘in the Second 
Schedule, and, by way of floating security, all the mills, buildings, 
machinery and plant of the Company, present and future, in connection 
therewith, in the trustees in accordance with the local laws relating © 
thereto; and it is expressly declared tht the. trustees shall have an 

absolute and uncontrolled discretion as to what they shall require the 
Company to do under this clause. 

The 3rd clause provides that the premises to be vested in the 
trustees, afterwards called the mortgaged premises, shall be held by 
the trustees upon trust that they shall permit the Company and its 
assigns to hold and enjoy these premises and do carry on therein and 
therewith the business or any of the business authorized by the 
Memorandum of. Association of the Company until the security hereby 
constituted becomes enforceable, and then upon trust that the trustees 
may, in their discretion and upon certain events happening, enter upon 
and take possession of the mortgaged premises and may thereafter sell 
and convert the same into money. 

The 4th clause opens: “The security hereby constituted shall 
become enforceable in each and every of the events followings” Then 
follow the events. 

By the 13th clause the trustees are given power to concur in leasing 
and in,exchanging any part of the mortgaged premises at any time 
before the security hereby constituted becomes enforceable. 

By the 14th clause the trustees may at any time after the security 
hereby constituted becomes enforceable apply to the Court for an 
order that the trusts hereof be carried into execution under the 
direction of the Court, and for the appointment of a Receiver or a 
Receiver and Man- ger of the premises. 

‘By the 17th clause the trustees may themselves by writing appoint 
a Receiver of the mortgaged premises. 

By the 18th clause the Company tinds itself to execute and do all . 
such. further assurances and things as the trustees may require after 
the security hereby constituted has become enforceable. 

By the 19th clause the Company irrevocably appoints the trustees 
to be the attorneys of the Company and in the name and on behalf of 
the Company to execute and do any assurance and thing which the 


Company ought to excute and do under the covenants contained i in 
the deed, oe 
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By the 21st clause trustees and such person or persons as they 
‘shall from time to time in writing for that purpose appoint are given 
the right to enter upon the premises and at their discretion to repair 
the same. 

By the 22nd clause the company binds itself to pay all the expenses 
of the trustees in relation to the execution of the trusts during the 
continuance of this security. 

“The other Provisions of the deed need not be Bae to. 

The First Schedule gives the form of debenture to be issued, and 
says: ‘‘ This debenture is issued subject to and with the benefit of the 
conditions endorsed hereon which are to be deemed part of it.’’ 

The 14th condition states that the holders of the debentures are 
and will be entitled ari passw to the benefit of, but subject to, the 
Provisions contained in an Indenture dated the day of 

1906 and made between the Company of the oné part and the. 
trustees of the other part, whereby all the landed property situated at 
Rangoon, Bassein, Akyab and Moulmein belonging to the Company, 
and by way of floating security, all the buildings, mills, machinery and 
plant of the company, present and future, in connection therewith 
were covenanted to be vested in trustees for securing the payment of 
the principal monies, bonus and: interest, payable in respect of the 
debentures. 

The document was signed by one trustee at Bremen on the 23rd 
July 1906 in the presence of one witness, the British Vice-Consul. 
It was subsequently signed in London by the other trustee and by two 
Directors and the Secretary of the Company, again in the presence of 
one witness only. 

It has been argued, on behalf of the executants of the deed that it 
cannot: be regarded as a mortgage-deed, firstly, because it does not 
itself purport to transfer to and vest in the trustees any interest in the 
properties, ancl, secondly, because even if it did so, it is invalid as a 
mortgage under the provisions of the Transfer of Property Act, 1882. 

-If the matter had to be decided according to the provisions of that 
Act these propositions would be correct. 

The First paragraph of section 58 of the Act is as follows :— 

A mortgage is the transfer of an interest in-specific immoveable property for 
the purpose of securing the payment of money advanced or to be advanced by way 
of loan, an existing or future debt, or the performance of an engagment which 
may give rise to a pecuniary liability. 


‘And the first._paragraph of section 59 of the Act runs thus ;— 


‘Where ‘the principal money secured is one’ hundred rupees or upwa ards, a 
mortgage can onlv be effected by a registered instrument signed by the mortgage 
cand attested by at least two witnesses. 


It need not be considered whether the document would fall within 
_ the provisions of section 100 of the Act as being a charge. 
The question under reference must be decided according to the 
provisions of the Indian Stamp Act, 1899, alone.—See Queen-Empress 
vv. Debendra Krishna Mitler (1). 





(1) (1900) .LL.R, 27 Cal, 587. 
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Sub-clause (17) of section 2 of the Indian Stamp Act is as 
follows :— ‘ 


Mortgage- deed doemans every instrument whereby, for the purpose of securing . 


money advanced, or to be advanced, by way of loan, or an existing or future debt, 
or the performance of an engagement, one person transfers, or creates, to or in 
favour of, another, a-right over or in respect of specified property. 

There can be no question that the deed was executed for the purpose 
of securing money to be advanced by way .of loan; and the only 
question is whether the document creates a right over the property 
specifed in it in favour of the trustees. The.terms of the document 
themselves answer this painly. The trustees are given the right to 
have the properties veted in them to be held by them as trustees for 
the debenture-holders and as security for the amount to be advanced on 
the debentures. They are given the usual rights of entry, taking 
possession and management, which mortgagees and trustees for 
debenture-holders are usually given. 

It has been urged that the document bears the stamp of the Com- 
missioners. of Inland Revenue in England, certifying that the document 


had been adjudged duly stamped with a ten-shilling stamp, and that . 


therefore the Commissioners could not have considered that it was a 
mortgage within the meaning of section 86 of the English Stamp Act, 
1891. 
We have no means of ascertaining the grounds on which the Com- 
missioners held the document to be duly stamped, or how they differen- 
tiated it from the document which was. the subject of decision in The 
United Realization Co., Ltd. v. The . Commissioners of Inland 
Revenue (2), 

As I said before, we must decide the question. according to the pro- 
visions of the Indian Stamp Act, and according to those provisions the 
‘document could only be duly stamped when it is stamped with a stamp 
according .to the duty specified in Article 40 of the First Schedule of 
that Act. I would accordingly answer the question referred in the 
affirmative. ° 

Bigge, J.—I concur. 
Hartnoll, J.—I concur. 








Befare Mr Justice Harinoll.. 
KING-EMPEROR v. H. MANUEL anp GURKIYAH. 


McDonnell, Assistant Government Adocate. 
J.R, Vakharia—for 1st accused. 


Reply, Prosecutor's right of—Document put-in evidence by defence during cross. 
examination af prosecution witness—Evidence adduced by accused—Criminay 
Procedure Code, ss. 289, 292. 

In a sessions trial before the Chief Court,a copy of a newspaper was manaet 
for reference to one of the prosecution witnesses during cross-examination by th® 
_counsel for the defence, and was thereupon admitted in evidence. ton 
Held,—that the prosecutor was entitled jto. reply under section 292, Criminal 
_ Procedure Code. : : 





(2). (1899) Q.B.D. 361. 


Sessions Trial 
No, 31 (11) 
of 1906. 


omens 


1906, © 
KING- 
EMPEROR 


UW a 
1. MANURL. 
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Dusen Empress v. Venkatapathi, (1888) LL.R. 11 Mad, 339; Queen-Empress 
v. Hayfield, (1892) 1.L.R, 14 All, (212; Queen- Amipress v. Moss, (1893) ILL.R. 16 
All., 88; followed, : 


King- Emperor v, Stewart, (1904) 1.L.R. 31 Cal., 1059, referred to.: 

In this case the two ‘accused were being retried at the Sessions, 
under section 308, Code of Criminal Procedure,on two charges. of 
extortion under aeation 384, Indian Penal Code. At the first trial the 
Judge has disagreed with the majority of the jury and had discharged . 
them under section 305, Code of Criminal Procedure. In both trials 
Mr. McDonnell, Agsietalit Government Advocate, appeared for the 
nrosecatinn, and Mr. Vakharia for the defence. 

At the first trial one of the witnesses, Assistant Surgeon 
O'’Doncghue, had made certain statements disagreeing with those 
of other witnesses. During the retrial Dr, Kelsall was questioned 
concerning some remarks made to him after the first trial by 
O’Doncehue, and stated that the latter told him he had seen in the 
newspaper that ‘the Judge in. his charge to the jury had commented © 


_on the discrepancies between his evidence and that of the other 


witnesses: During his cross-examination the newspaper report oi the 
first trial was again referred to, and a copy of the newspaper containing 
it was handed to Dr. Kelsall, who, after reading it, stated that the 
remarks on the discrepancies were made not by the Judge, but by the | 
Assistant Government Advocate and'‘by Mr. Vakharia. The Assistant 
Government Advocate then pointed out that the newspaper, having 
been produced by the defence, should be numbered and brought on to 
the record as an exhibit in the case, and this was accordingly done. 

At the conclusion of the case for the prosecution, Mr. Vakharia 
when asked under section 28Y, Code of Criminal Procedure, stated that 
he meant to adduce no evidence. The Assistant Government Advocate 
then claimed the right of reply under section 292, Code of Criminal 
Procedure, inasmuch as the defence had adduced evidence by putting 
in the newspaper as an exhibit. 

Mr. Vakharia, for the accused.—I submit that the proseantien is 
not entitled to reply because I put in as an exhibit, during: the’ cross- 
examination of one of the prosecution witnesses, a newspaper report of 
the previous Sessions trial. Dr. Kelsall referred to this report in his 
cross-examination, and I had therefore to question him upon it, Under 

section 289, Criminal Procedure Code, an accused cannot adduce 
evidence, and cannot even be asked to do so, until the examination of 
the prosecution witnesses and his own examination. are concluded. It 
follows that an accused cannot be said to have adduced evidence 
because he has put in a document during the cross-examination of one - 
of the prosecution witnesses. Section 292, read with section 289 of 
the Crimitial Procedure’ Code. shows that | the prosecution is entitled 
to reply only ih cases where the accused. calls a witness or puts ina 
document after he has been called upon to adduce evidence. 

The Assistant Government Advocate (Mr..T, F.-R. “McDonnell), 
for the Crown.—The language of section 292 of the present Code of 
Criminal Procedure must be considered with that of section 292 of Act 
X of 1882 and that of section 252 of Act X of 1872. Section 252 of 
the Code .of 1872 says :—'If any evidence i is adduced on behalt of 
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the accused person, the officer conducting the prosecution shall be 
entitled to reply.’ This section is preceded by section 251, which 
says :—‘ When the examination of the witnesses for the prosecution 
and the examination of the accused person is concluded, the accused 
person shall be asked whether he means to call witnesses. If 
he says that he cles not, the prosecutor may sum up his case. 

By Act X of 1882 a slight modification of the language was made. 
“Section 289 runs thus :=—- “The accused shall be asked whether he 
ameans to adduce evidence."" The language is therefore wider than 
that of section 251 of the 1872 Code. The words ‘* whether he. means 
‘to adduce evidence’ may mean whether he means to call witnesses or 
‘adduce documentary evidence. Section 292 of the Code of 1882 says:— 

‘Ifthe accused, or any one of the accused, has stated, when asked 
— under section 289, that he means to adduce evidence, the prosecutor 
shall be entitled to reply.” That is, ifthe accused, on being asked, 
“says that he does not mean to adduce evidence, the prosecutor must 
‘sum up his case. : 
; The present Code in section 292 says -—'‘If the accused, or any of 
‘the accused, adduces any evidence, the prosecutor shall be entitled 
to reply.’’ Now the question is whether under the present law, if in 
‘the course of cross-examination any document is put in, including the 
“witness’s deposition in the Magistrate's Court, and if in answer toa 
“questi6n put to him under section 289, the accused sdys‘he does not 


mean to adduce evidence, the prosecution is. entitled to reply on. 


'-account of the document putin before the case came to the stage 
“contemplated in section 289. : 
Under the Act of 1872 there is nota single case of the Calcutta or 
“Bombay High Courts in which the prosecution was given the right to 
“reply on account of the defence putting in documents during cross- 


--eXamination. > 
The Madras and Ailahabad High Courts have construed the words: 


to include documents put in in cross-examinition. This view follows 
‘the English Law (28 and 29 Vic., C. 18, s, 2, and 61 and 62 Vic,, C. 36,: 


‘-s. 3) that if any witness other than the accused is calied for the 
defence, or if any document is put in evidence for the defence at .any 
‘time in the course of the trial, the prosecution has the right to reply. 
‘In the cases of Queen-Empress v. Venkatapathi (1), Queen- 
Empress v. Hayfield (2) and Queen-Empress v. Moss (3), it was decided 
“that the putting in of documentary evidence by the accused gave the 
“Crown the right of reply. These cases were all decided under the 
. Code of 1882. The case of King-Emperor v. Robert Stewart (4), 
valthough it was there decided that in the particular circumstances 
‘of the case there was no right of reply on the part of the. Crown, also 
ekeanhy supports my contention on the present Code. ; 
Hartnoll, J.—The weight of authority seems to show that under the 


“new Code the prosecutor has the right of reply in this case, and I rule 





“accordingly. : / 
(1). (1888) LL.R. 11 Mad., 339, (3) (1893) LL.R. 16 All, 88. 


(2) (1892) LL.R. 14 AML, 212. ' (4) (1904) LER. 31 Cal. , 1050. 
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Before Mr. Justice Hartnoll. 


KING-EMPEROR v. KANAPPA CHETTY and N. A-S. O. 
SOMASUNDRUM CHETTY. 


Lentaigne—for appellant. { J. R Das—for respondents. 


Pawnbro ker—Taking in pawn—Indian Contract Act, Chapter IX. 
The law relating to pawning and pawnbrokers in this country is to be found in. 
Chapter IX of the Indian Contract Act. Under the provisions of this chapter the 


-réceipt of goods as security for a loan constitutes a ‘taking in pawn,’ even though no: 


fixed time be agreed on for the repayment of the loan. 

A person cannot be held to be a pawnbroker unless it is proved that he habitu- 
ally carries on the business of lending money on the security of goods pledged with. 
him, and that he holds himself out to lend money on such security. 


Kanappa Chetty and N. A. S. O. Somasundaram Chetty were: 


‘prosecuted by the Municipal Committee of Rangoon in that they took: . 


in pawn a pair of pearl magais and a gold ring set with a spinel, 
advancing thereon Rs. 20 and Rs. 10 respectively and charging interest . 


‘at the rate of four annas per mensem per ten rupees, not being licensed. 


pawnbrokers and in contravention of bye-law 2 of the bye-laws under” 
section 142 (e) of the Burma Municipal Act framed by the Rangcon 
Municipal Committee, and in that they thereby committed an offence. 
punishable under. section 180 (1) of the Burma Municipal Act. They 
were acquitted, and agkinst this order of acquittal an appeal has been. 
laid by the Local Government. 

The facts proved are not in dispute. They are-that two municipal’ 
thugyis, Maung Shwe Thi and Maung Po Lon, were sent by a Municipal 
official to: obtain small loans from the Chetty firm on pledging. 
articles for the money thts obtained. The two men went together to. 
the room of the second accused, where the first accused was at the: 
time. They obtained their money from the hands of the first accused, 
who-is the clerk of the second accused and who acted under the 
direction of the second accused. Maung Shwe Thi. gave a pair, of 
nagats and obtained a loan of Rs. 20, while Maung Po Lon gave a gold: 


‘ring and obtained a loan of Rs. 10.. The articles were given as security 


for the due payment of the loans.. The Chetty took an ‘‘on demand” 
note from Maung Shwe Thi for his loan ; but no such note was taken 
from Maung Po Lon. The rate of interest was four annas per Rs. 10°" 
per mensem. No time was fixed within which the articles were to be 
redeemed and interest was taken beforehand for any period out of 
the amount advanced onthe said articles. In defence Somasundrum: 
‘Chetty said :-— 

“Tt is true that I advanced the two municipal thugyis the sums of” 
Rs. 20 and 10 respectively and received from them the articles men-. 
tioned. I.did not, however, do so asa pawnbroker. The two thugyis: 
came to me and.asked: me to’ lend them some money, and I could not 
do so without some security; and it was as security that I kept the- 
articles. From the thugyi who took Rs. 20 1. also took an‘ on: 
demand ’ note ; but from the man who took Rs. 10 I did not take an- 


“on demand.’ note, as we do not take such a receipt for loans of less: 


than Rs. 20, when property is kept with us as collateral security. ’ 
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The Magistrate acquitted the accused, and his main grounds seem to 
have been that there was no time-limit arranged between the pawnee and 
pavnor within which the articles were to be redeemed and that therefore 


they would not absolutely become the property of the pawnee at the’ 


expiration of a certain time, as no time-limit was fixed on. He held 
therefore that what was done by the respondents was not a taking in 
pawn. He discussed the English law on the subject of pawning and 
pawnbrokers ; but here in India Iam of opinion that we must turn to 
the Indian law to arrive at a decision on the point at issue. Chapter 
IX of the Indian Contract Act (IX of 1872) deals with the law relating 
to bailment in this country. Section 148 of that Act gives the general 
definition of bailment, and sections 172 to 179 deal with the relating 
to pawnors and pawnees. A bailment is defined in section 148 as the 
delivery of goods by one person to another for some purpose, upon a 
contract that they shall, when the purpose is accomplished, be returned: 
or otherwise disposed of according to the directions of the person. 
. delivering them. Section 172 runs; “ The bailment of goods as security 
for payment of a debt or performance of a promise is called ‘ pledge. ” 
The bailor is in this case called’the ‘pawnor.’ The bailee is called the 
“pawnee.’”’ It will be noted that nothing is said about a time being: 
fixed for payment of the debt in thesection. Nothing is said about 
time is sections 173, 174 and 175. Section 176 is the one that gives. 
the pawnee the right to sell the property. pledgec’. In respect of a debt. 
it accrues when the pawnor makes default in payment of it and not at. 
the expiration of any fixed time. For instance, in the present case it 
would seem to accrue when the Chetty demianded his debt and it was. 


not paid.. Section 177 provides for the pawnor’s right to redeem, . 


where a time is stipulated for the payment of the debt. It assumes a 


stipulated time in its opening words, Sections 178 and 179 do not 


concern the point at issue. It seems to me that there can be a taking 
in pawn even though no fixed time be agreed on for repayment of the 
loan on account of which goods are deposited ds security. 

It remains to consider whether in the present case the second 
‘accused is proved to have carried on the. business of a pawnbrcker. 


he mere taking of goods as security for money lent weuld certiinly , 
not make the lender a pawnbroker. To show ‘that a person comes . 


within the definition of pawnbroker it seems to me that it must be 
prov ed that he carries on the business of lending money on the security 
of goods pledged with him and that he holds himself out to lend money 
on such security and is in the habit of doing so. 

The particular form of pawnbroker that the bye-laws made t by 
the Rangoon Municipal Committee apply to is one who carries on the 
business of taking goods and chattels in pawn for loans of money not 
exceeding Rs. 250 in any one transaction, provided that nothing in the 
bye-laws shall apply: to persons taking goods and chattels in pawn for 
loans exceeding Rs..100 when the rate of interest or other profit does 
not exceed 15 per cent. per annum. 

It is proved that the second accused comes within this’ definition of 
pawnbroker ? It is proved that he took goods in pawn for two loatis 
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ed of Rs. 20 and Rs. 10, and when called on for his defence he contended 
Kiwe- that the action was not a taking in pawn, but that he merely made loans 
Emperor . of money keeping certain articles as security for the debt. He further _ 
”. explained that he did not take an “ on demand " note for the loan of 

foray Rs. 10 as they did not take such receipt for loans of less than Rs. 20, 
_ when property was kept with them as collateral security. This last. 

statement shows that they are in the habit of taking property as 

collaterai security for debts. 

Considering that every Chetty carries on the business of a money- 
lender and holds himself out as such, it seems to me that from the 
proved facts and this admission the second accused does come within the 

‘definition of pawnbroker as defined by the Municipal bye-laws. He 
has in the way of business, and in the pursuit of his business as: suchy. 
taken goods in pawn for security for payment of debts and he has held 
himself out to do so. : 

In my opinion his defence does not hold good. The taking of goods 
as security seems to me to be atakingin pawn. I am therefore of 
opinion that he has broken bye-law 2 of the rules published under 
Notification No. 81, dated 17th July 1899, and framed under section 142, 
clause (e), of the Burana Municipal Act, 1898. 

The first accused, his clerk, is equally guilty with him, as with him 
he has been carrying on this business. I-set aside the order of acquittal 
and find N. A. S. O. Somasundrum Chetty guilty of an offence 
punishable under section 180 (1) of the Burma Municipal Act, and [I 
direct that he pay a fine of Rs. 20 (twenty) or that i in default he suffer 
simple imprisonment for seven (7) days. 

_ I -further find Kanappa Chetty guilty under the sameé section and 
direct that he pay a fine of Rs. 10 (ten) or that in default he suffer 
simple imprisonment for four (4) days. : 


ee 


Criminal ae Before Mr, Justice Irwin, C.S.I. 
Revision : 
Ser a of KING-EMPEROR v. MI HARI. MA. 

_— Conviction—Order for compensation. for illegal seizure of cattle--Appeal—Caltle 
February Trespass Act, 1871, Ss 22—~—Criminal Procedure, nels ss, 4(0), 241, 243, 245 
27th, £907. 246,407. : 


ena An order for compensation under section 22, Cattle Trespass Act, for the illegal 
seizure or detention of cattle is a conviction within the meaning of ae Code: OF * 
Criminal Procedure, and is therefore appealable. 

‘Sein Ban Aung made a complaint to a recon class Magistrate 

under section 20 of the Cattle Trespass Act against Mi Hari Ma. 
The Magistrate ordered Mi Hari Ma to pay Rs. 21 compensation and © 
to refund Rs. 7 court-fees. Mi Hari Ma applied for revision to the 
District Magistrate, who has sent up the records to this Court with a- 
recommendation that the order be set aside. 
_> tis necessary in the. first place. to ascertain whether an appeal 
lies against the Magistrate’s order, for if'an:appeal lies, this Court is 
debarred by the fifth clause of section 439 of the Code of Criminal 
Procedure from interfering in revision. 
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Section 4 (0) of the Code of Criminial Procedure defines an offence 
as including any act in respect of which a complaint may be made 
sander section 20 of the Cattle Trespass Act, 1871. Clause (v} of the 
-same section defines a summons case as a case relating to an offence 
and not being a warrant case. Therefore the present case is a summons 
Case. Section 241 prescribes that the procedure set out in Chapter XX 
shall be observed by Magistrates in the trial of summons cases. 
Sections 243, 245 and 246 provide for convicting the accused. 
Therefore it seems to me that the Magistrate’s order in this case must 
‘be regarded as a conviction within the meaning of the Code of-Criminal 


Procedure. 
Section 407 enacts that any person convicted bya Magistrate of 


the second class may appeal to the District Magistrate. Thus I am - 


led by an unbroken chain of reasoning to ‘the conclusion that an appeal 
lies to the District Magistrate against the order in the present case. 
I direct that the records be returned ‘to the District Magistr ate, 
‘who will deal with Mi Hari Ma’ s petition as an appeal. 
' Beton Mr. Justice cee CSI. 
KING-EMPEROR v. THA NYO U anp SHWE TUN U. 


-Refund of complaint and. process fees—Compluints of illegal seizure of cattle 
Court Fees Act, 1870, s. 31—Cattle Trespass Act, 1871, s. 20. 


The direction contained in section 31, Co.rt Fees Acts, for the refund of com> 


plaint and process fees in case of conviction ayplies to complaints made under 


section 20, Cattie Trespass Act, of the illegal seizure or detention of cattle. 


Section 22 directs that the Magistrate shall award to the com7 
‘plainant, for the loss caused by the seizure and detention of the cattle 
reasonable compensation not exceeding one hundred rupees, together 
_ with all fines paid and expenses incurred i in procurring the release of 

the cattle. 
_ Complainant said that he had paid Rs. 19-8-0 to the pound- keeper 
“to release the cattle. He did not claim any other expenses incurred. 
-and he made no claim for compensation for loss caused by the seizure. 

The amount paid was not disputed. The Magistrate found that 
the accused was liable to refund the amount complainant had paid, viz., 
‘Rs. 19-8-0, but he ordered accused to pay Rs. 23 as “ conipeNSen as 
and nothing else. 


‘1907. 
KING- 
EMPEROR 


v. 
My Hari MA, 


Criminal - 
Revision 
No, 1773 of 
1906. 


Rabbani Ist 
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— 


The complainant, not having claimed any compensation, was not | 


entitled to any. He was entitled to a refund of the Rs. 19-8-0 which 
_he had paid, and he was also, under section 31, Court Fees Act, entitled 
to a refund of the fee paid on the complaint and the process-fees 
which he. had paid, total Rs. 2-8-0, because the word “ ¢ffence,” 
in the Code of Criminal Procedure, includes any act in respect of 
which a complaint may be made under section 20 of the Cattle Tres- 
pass Act. “Offence”’ is not defined in the Court Fees Act. Ifit had 
‘the meaning assigned to it in section 3 of the General Clauses Act, 
1897, then section 31 of the Court Fees Act would not apply to the 
present case, but the:Court Fees Act is not one of the Acts specified 
‘in clause (2) of section 4 of the General Clatises Act. It is therefore 
necessiry to construe the word “ offence” . without reference to the 
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Criminal 
Revison 
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February 
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General Clauses Act, and as section 31 of the Court Fees Act. governs 

procedure, just as much as section 250 of the Code of Criminal Pro-. 

cedure, I think it is reasonable to assign to the word“ offence” in the- 
former section the same meaning that it has in the Code ‘of Criminal: 

Procedure. 

Before Mr. Justice Irwin, C.S.I., and Mr. Justice Hartnoll. 
KING-EMPEROR », MI PYU, 

Bond for good behaviour and to appear and receive sentence when called upon— 
Execution of, by minor—First offender released on probation—Criminal Pro-. 
cedure Code, s. 118, proviso 3, s. 562. 

The third proviso to section 118, Criminal Procedure Code, that a bond for . 
keeping the. peace or for good behaviour in respect of a minor shall be executed oniy 
by his sureties, does not apply to bonds: f first offenders released on probation under 
section 562, Criminal Procedure Code. 


King-Emperor v.Nga Pan Tin, 2 L.B.R , 137, overruled. 
King-Emperor v. Nga Po Chon, 2 L.B.R., 168, referred to. 

Irwin, J.—Mi Pyu, aged. 15, was convicted of theft, and the Magis- 
trate ordered that she should be released under section 562 of the Code: 
of Criminal Procedure on entering into a bond with two sureties for: 
her good behaviour for six months, and to appear and receive sentence 
when called upon. 

The District Magistrate eeastedd in revision, ‘‘ The accused beinga 
minor should not have been bound down personally.” This remark is. 
in accordance with the ruling of Birks, J., in King-Emperor v. Nga Pan 
Tin (1), which was repeated hy the same learned Judge as an obifer 
dictum in King-Emperor v. Nga Po Chon (2). The ground of the ruling 
is that the provisions of section 118, clause (3), Code of Criminal Proce- 
dure, apply to bonds given under section 562. ; : 

I am unable to concur in that opinion. The third proviso to section 
118 applies in terms only to bonds given under that section, which is. 
seldom used against minors, and when a similar provision is not found 
in section 562, which was enacted chiefly for the benefit of youthful 
offenders, I think it must be presumed that the omission was intentional. 

The reason of the proviso to section 118 is no doubt the incapacity 
of aminor to contract, but to my mind that does not justify us in 
giving a forced and unnatural construction to the words of section 562,. 


- which are quite clear, viz., ‘‘ on his entering into a bond, with or with- 


out sureties.” 
In my opinion the third proviso to eeotion 118 does not apply to 
bonds given under section 562, Code of Criminal Procedure. ¢ 
Harinoll, J —I concur. 


Before Mr. Justice Irwin, C.S.I. 
KING-EMPEROR v. PO KAN Anp MI SAW. 


Complaint—Report by Superintendent of Vaccination—Vaccination Act, 1880, . 


8, 18—-Order for costs—Court Fees Act, 1870; s. 31: 


A report made by a Superintendent of Vaccination under section 18 of the- 
Vaccination Act, thata notice issued by him has not been” complied ‘with, is not a: 


(1) 2. L.B,R., 137 1 (2) 2 L.B.R., 168: 
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‘complaint of an offence, and a Magistrate who makes an order for compliance with 
such notice cannot direct the refund of court-fees under section 31, Court-Fees Act, 


-or the payment of costs. 

The Magistrate made an order under section 18 of the Vaccination 
Act, 1880, directing Po Kan and Mi Saw to present their child for 
vaccination. At the same time he ordered them to pay one rupee 
‘costs, which seems to represent the court-fee paid for service of the 
summons. 

The order to pay costs is illegal. There is no authority for itinthe 
Vaccination Act. Section 31 of the Court Fees Act does not apply, 
‘because the offence made punishable by section 22 (6) of the Vacci- 
nation Act is disobedience of the Magistrate's order, not disobedience 
-of the Civil Surgeon’s notice ; therefore the Civil Surgeon’s report to 
the Magistrate is not a complaint of any offence. 


I set aside the order to pay costs, and I direct that the amount be 


refunded.to Maung Po Kan and Mi Saw. 


Before the Hon'ble Mr. C. E. Fox, Chief Judge. 
KONGiLONE v. MA KAY. 


Sealy and S.S. Pather—for applicant. | Agabeg—for respondent. 


Order for disposal of property by Criminal Court—Criminal Procedure Code, s. 517— 
Pledge of goods received in pawn in good faith from person in possession— 
Possession obtained. by fraud—Indian Contract Act, 1872, s. 178, proviso 2. 


B asked A for some jewels promising to sell them for A or, if not sold, to return 
them the same evening. A was induced by this promise to hand the jewels to B. 
Instead of selling them, B pawned them the same day for about a third of their 
value and then disappeared for four days. On being prosecuted she pleaded guilty 
to a charge of criminal breach of trust under section 406, Indian Penal Code, and 
stated that she had pawned the jewels because she was pressed for money by a 
9 a The Magistrate at the close of the trial ordered the jewels to be returned 
to . 

‘Held,—that the circumstances was sufficient to constitute at least a primd facie 
case of fraud, within the meaning of the second proviso of section 178, Indian 
Contract Act, on the part of B in obtaining the jewels. The order of the Magistrate 
for the return of the jewels was therefore upheld, 


The Magistrate should not have made an order for delivery of the 


jewels to the complainant without giving the person from whom they 
had been taken an oppor tunity of being heard. ~ 

An appeal lay in the case, although it was only as to the extent or 
legality of the sentence. Sub-section (3) of section 517 of the Code of. 
Criminal Procedure consequently applied, and the Magistrate should 
not have allowed his order to be carried out until the period allowed 
for presenting such appeal had passed. I am, however, not disposed 
to interfere with the Magistrate’s order, because it appears to me that 
the evidence disposes a prima facie case of the jewels having been 


obtained from the owner by means of an offence or fraud within the - 


meaning of the second proviso to seetion 178 of the Contract Act. 
The complainant stated that the accused in the case, a broker in 
jewellery, came to her for the:.jewels, promising to sell them, and 
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if they were not sold by the evening to return them. The jewels were 
worth Rs. 1,260. The accused did not return the jewels that day, and 
could not be found for four days. She. had, instead of selling the | 
jewels, pawned them for Rs. 427 at a pawn. shop on apparently the day. 
she received them. 

The acctised said she had done so because she was ‘pressed for 
money by acreditor.. Itis very improbable that the importunity of 
this creditor began, and that the accused conceived the idea of raising 
money for herself by pawning the jewels, only after she had received 
them. Her conduct points to fraud and the offence of cheating on her 
part at the time she went and asked for the jewels, and induced the 


‘ complainant to let her have them on her promise to return them that 


very day if:she did not succeed in selling them. 

There is at least a primd facie case of fraud and dishonesty on her 
part in obtaining the jewels from the owner of them. 

WJnder the circumstances an order for the return of the jewels to the 
owner would be justifiable. — 

For these reasons I decline to interfere with the order. It is “open 
to the pawnbreker to bring his claim'of having a lien on the. jewels. 
before a Civil Court. 


‘Before Mr. Justice H. artnoll. 
KYIN TON v. E CHO. 


Lentaignes=for applicant. | J. R, Das—for ie ceibiieh 


Disposal of property seized by police, Magistrate’ s order for—Restitution to person 1% , 
possession—Criminal Procedure Code, s,523-——High Court, Powers of, in ‘rev iston— 
Criminal Procedure Code, s. 439. 


When a Magistrate passes an order under section’523, Criminal Procedure Code, 
for the disposal of property that has been seized by the police, he is required to 
exercise a judicial discretion. In the absence of anything to show the title to the 
property, it should be restored to the party in whose possession it was at the time of 
its seizure. 

The High Court, though it may set aside the order made by a Magistrate in such 
a case, has no ‘power to order réstitution of the property, 

Emperor v. Bahinu, (1902) 5.Bom. L.R.,, 25 followed. 

Inre Anuapuynabai, (1877) LL.R.1 Bom., 630; In the matter of the petition of 
Basudeb Surma Gossain, (1887) I.L.R. 14 Cal., 834; ‘referred to. 

- In this case Maung E.Cho laida complaint of theft against Maung 
Kyin Ton in respect of an elephant.. 

The result of the police enquiry was that the case was not one of 
theft, and it was recommended that it be shown as mistaken ape that 
the parties be referred to the Civil Court. 

The District Magistrate then noted the case as mistaken” on the 
13th March last. On the same date Maung Kyin Tan made an applica= 
tion for the return of the elephant to him, stating that he was informed 
that the elephant had been landed over to Maung E Cho during the 
pendency of the investigation, that an. application. had .been made to 
the Assistant Superintendent of Police.at Insein for the return of the 


“cb 
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elephant, and that so far as he was aware no order had yet been passed . 


by that officer. 
The District Magistrate called for the police papers and on the 


16th March passed the following order :— 
In the absence of any agreement for the delivery 9! the elephant to Maung 


Kyin Ton it seems to me that the police were yuite right in returning the elephant. 


to Maung E Cho. I therefore decline to order retur rn of the eiephant to the 


applicant. 

The present application has been made against that order, and 
lam asked to reverse it and order the return of the elephant to Maung 
Kyin Ton on the grounds that the complaint was proved to be false, 
that it was wrong inasmuch as the requirements of section 523 of the 


Criminal Procedure Code have not’ been carried out, and that the . 


District Magistrate was wrong in upholding the unlawful action of the 
police in usurping the powers of a Civil Court and in giving. the 
elephant to Maung Kyin Ton without a Magistrate's order as required. 


by section 523 of the Code. 


From an enquiry that has been made by this Court it has been ~ 


ascertained that on the 13th January the police did tike the orders of 


.the Township Magistrate, Taikkyi, with regard to the disposal of the . 


elephant and that that Magistrate ordered the elephant to be made 


over to Maung E Cho, pending the disposal of the case, on good and ~ 


‘sufficient security. It also appears that the elephant was handed over 


to Maung E Cho ona enanrdly bond for its appearance ° when required. 


. being executed. 


This order of the Magistrate has been entirely overlooked. It will. 


be observed that it was not a final but an ad interim one. 
The question for consideration remains as to ander what law the 


~ order of the District Magistrate of the 16th March was passed, or may: 


be taken to have been passed. 


Though he did not know of all the facts, I think that it may be 


taken that he was acting under section 523 of the Criminal Procedure 


‘Code and that by it he confirmed Maung E Cho in his possession. He 


had all'the papers on the facts then before ‘him. The order seems: to 
me to have been a wrong one, and in support of my view I would 
quote the following words in the judgment in the case of Emperor v. 
Bahiinu (1) :—'*Section 523 empowers a Magistrate to make ‘such 
order as he thinks fit regarding the disposal. of property.’ But the 


discretion given by these words must be judicially exercised, and in the. 


absence of anything to show the title to the property, it should have 
been ordered to be delivered to the person in whose possession it had 
. been at the time of the attachment. Here in this case, as Maung E 
Cho charged Maung Kyin Ton with theft, it is clear that the possession 
was with Maung Kyin Ton. This also appears to be so from the final 
report of the police. 

_ I accordingly set aside the order of the District Magistrate. I do 
Not order the return of the elephant to Maung Kyin Ton as this Court 


(1) (1902) 5 Bom, L.R., 25. 
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1907. ‘has no power to order restitution, as was held in the above-quoted 
“Kin Tox case, which cited two earlier cases,—In re Annapurnabai (2) and- 
In the matter of the petition of Basudeb Surma Gossain (3)—to the 

E, Guo same effect. 


Cival: Before Mr. Justice Hartnall. 
Pa ae MA KYIN v. A.S. MUTU RAMAN CHETTY, (2) KO CHET, (3) THE NU, 
* 008 (4). SHWE PAUNG 
Say 4,D. Nariman for N. M. Cowasjee—for applicant (plaintiff). 
January 31st, 
1907. Sale of perishable property under attachment during pendency of application for 
ee removal of attachment—Sale-proceeds —Civil Procedure Code, ss. 278, 498. 


Where moveable property under attachment is sold to prevent waste or deteriora” 
tion during the pendency of an application under section 278, Civil Procedure Code’ 
for the removal of the attachment, the sale-proceeds should be placed in deposit as 
representing the property sold, and should follow the results of the proceedings for 
‘removal of attachment. 

The District Judge states that his reason for ordering the paddy to 
be sold, the sale proceeds being placed in deposit, was in all probability 
‘due to the facts that the paddy was lying on the threshing-floor and 
that it would deteriorate if it was left there any longer. He also states 
that it is the common practice in such cases to allow a successiul - 
claimant under. section 278 of the Civil Procedure Code, to withdraw 
the sale-proceeds of the attached property as being legally entitled 
thereto apart from.any agreement on the part of the attaching creditor. 

He does not remember and thinks it improbable that there was any 
specific agreement: between the parties in this case that the sale- 
proceeds should follow the final’ order. in the proceedings for the 
aemoval ‘of allachment, 

Tt seems to me that in any case where moveable properly is sold to 

‘prevent waste or deterioration, and where at the time there are 
‘pending proceedings for removal of attachment taken under section 278 
of the -Civil Procedure Code, the sale-proceeds should be kept in 
-deposit and should be taken to.represent the property that has been 
sold and that they should follow the result of the order passed in the 
removal of attachment proceedings.. In the present case I am of 
opinion that considering the custom of the Court, the order of the 
15th March, * and the wording of section 498 of the Civil Procedure 
‘Code, which states that property may be sold by the Court on such 
terms as it thinks fit, the parties must have understood that the sate- 
proceeds were to follow-the order in the proceedings for removal of 
‘attachment and that that was’ the intention of the Judge when he 
‘passed the order for sale. 

I therefore set aside the order of the District Judge. and order and - 
direct that the sale-proceeds, Rs. 1,296, be paid to Ma Kyin. 

I also award her as costs of this application two gold mohurs. 





(2) (1877, L.L.R. 1 Bom., 630. -— { (3) (4887) I.L.R. 14-Cal., 834; 
* The order of the 15th March directed 'the sale of the paddy. 
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Full Bench—(Civil Reference.) 


"Delos Sir Herbert Thirkell White, K.C.1.E., I.C.S8. Chief Judge, 
Mr. Justice Bigge, and Mr. Justice Birks. 


MANECK BAI, sy ver Duty constiTUTED ATTORNEY BICKERJEE 
BURJORJEE »v. P.L.S.A. MOOTHIA CHETTY. 
RS. Dantra—for applicant (plaintiff). 
Israil Khan—tor respondent (defendant). 

Order dismissing suit for default—Decree—A pplication. to set aside dismissal of 
suit—-Deposil in Court er security—Civil Procedure Code, ss, 2, 102, 103— 
Provincial Small Cause Courts Act, 1887, s. 17 (1). 

An order dismissing a suit under section 102 of the Code of Civil Procedure 
does not involve the making of a “decree “within the meaning of section 2 of the 

‘Code. The proviso to Sub-section (1) of section 17 of the Provincial Small Cause 

_ Courts Act, which requires an applicant for an order to set aside a decree ex-parte 

to deposit the aniount due or to give security, does not apply to it. 

Mansah Ali v. Nikal Chand, (1893) LL.R. 15 All, 359; Chand Kour v: Patab 


Singh, (1888) LL.R. 16 Cal, 98 ; Gilkinson v. S Ayyar, (1898) ILL:R. 22 Mad., 
231; followed.’ 


Ramchandra Panduraug Naik v. Madhav Purushottam Mech, (1891) LL.R. 
16 Bom., 23; Radha Nath Singh v. Chandi Churn’ Singh, (1903) 7 OW.N., 
486 ; Bahadur Panday v. Phool Chand Gajanud, Civil Miscellarieous No: 189 of 
1889 ; Radha Nath Singh v. Chandi Charan Singh, (1903) LL.R. 30 ‘Cal., 660; 
dissented from, 


Maharaja Dhiraj Maharana Shir ‘Mansingji v. Mehta Hariharram Nar 
harram, ((1894) 1L.R. 19 Bom.; 307; Anwar Ali v. Jaffer Ali, (1896) LL.R 
23 Cal,, 827; Jagarnath Singh ‘. Budhan, (4895) LL.R, 23 Cal., 115; William, 
v. Brown, (1886) LL.R. 8 All., 108; Lehkha v. Bhauna, (1895) LL.R. 18 AlL.,101 ; 
Musseummat Jamina: Bibi ¥. Seri Chand Bhagat, (398) 2 GAW.N., 693 
referred to 

The following parerence was made to a Full Bench by Mr. Justice 
Fox :— 

The plaintiff’s suit was dismissed under cealtea 102 of the Code of 
Civil Procedure in consequence of her not having appeared personally 
or by agent or “pleader when the case was called on the day of hearing. 
Upon the order of dismissal a decree was drawn up and signed, and 
under that decree the plaintiff was ‘ordered to pay the defendants’ costs. 

- An application was subsequently made on behalf of the plaintiff 

under section 103 of the Code to set aside the dismissal. This appli- 
cation was dismissed because no deposit ‘of the costs due by the 
plaintiff under the decree had been made at the time of presenting the 
application, nor had security for the amount been given. The learned 
Judge heid that the proviso to sub-section (1) .of section 17 of the 
Provincial Small Cause Courts Act applied. : 

The plaintiff made another application to set aside the dismissal ; 
this was granted by the Small Cause Court Judge, but his order was 
set asicle by this Court on revision. 


Civil Refere- 
nce, No.9 of, 
~ 1903. 


February 9th 
1904. 


The present application is to set aside the first order dismissing the . 


application to set aside the dismissal of the suit. 

The ground relied upon is that the learned Judge erred in law in 
holding that the application had to be dismissed bécause ‘the plaintiff 
had fiét complied with the requirements of the proviso to sub- section 
(1) of section 17 of the above Actin regard to an application to set 
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aside a decree passed ex-parle. It has been contended that the 
dismissal of a suit under section 102 of the Code. does not involve a 
decree against’ the. plaintiff in the sense of the term “ decree” as 
defined in section 2 of the Code. If, however, an order under section 
102 does involve'a decree being made, il is contended that in view of 
the provisions of sections 100, 101 and 108 of the Code, such decree 
does not constitute a “ decree passed cx-parte,"’ and consequently the 
proviso to sub-section (1) of section 17 of the Provincial Small Cause 
Courts Act does not apply to such a case, 

It appears to -me that the questions raised are questions of some 
importance, which should be settled in this Court’s jurisdiction by the 
decision of a bench of the Court. 

. | therefore refer to a Bench of the Court the following questions: — 
(1) Does an order dismissing a suit under section 102 cf the 
Code of Civil Procedure involve a ‘‘: decree.” against the 
; plaintiff being drawn up and made ?. 
(2) If so, is such.decree a “decree prssed ex-parte,”’ and 
does the proviso to sub-section (Z) of section i7 of the 
Provincial Small Cause Courts Act apply to it ? 

The otinion of the Bench was as follows :— , 

Birks, J —The present reference appears to have arisen out of 
Civil Revision No. 47 of 1903. The point raised in that case was 
whether the petitioner, having failed to make a deposit under section 
17 of. the Provincial Small Cause Courts Act on his first application. to 
restore a suit dismissed for default, could make a fresh application on 
payment of such deposit. It was held by me that, the Judge having 
considered a deposit necessary at the first.application to restore the 


-guit, a second application could not-be made. 


. 


The questions now raised were then argued, and I find I expressed 
an opinion that an order passed under section 102 was an adjudication. 
within the meaning of the definition of a decree in section 2 of the 
Code, which, so far as regarded the Court expressing it, decided the 
suit or appeal. — 

"In that opinion I followed the view taken by Birdwood, J., in 
Ramchandra Pandurang Naik v. Madhav Purushottam Naik (4). - 
_ This decision was subsequently approved by Sir Charles Sargent and 
Mr. Justice Fulton in Maharaja Dhiraj Maharana Shir Mansingji v. 
Mehta Harinarram Narharram (2), where it was held that an order 
dismissing a suit under section 136, Civil Procedure Code, was a 
decree within the meaning of the definition in section 2. 3 

The applicant relies mainly on the following rulings :—Mansab 

Ali v. Nihal Chand (3), Chand Kour v. Patab (4), Gilkinson 


vy. S. Ayyar (5), Anwar Ali v. Jaffer Ali (6). 


" {t would appear that up till the decision of Radha Nath Singh v. 
Chandi Churn Singh (7),.the weight of authority had.been rather 
st the view taken by one of the Judges of Bombay High Court. 


again 
(1) (1891) LL.R. 16 Bom, 23. . - (4) (1888), LL.R. 16 Cal, 98. 
(2) (1894) I.L.R. 19 Bom., 307. (5) (1898) LL.R. 22 Mad:, 221. 
(3) (1893) L.L.R. 15 All, 359. ~ (6) (1896) I.L.R. 23 Cal., 827, 


(7) (1903) 7 C.W.N., 486. 
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In that case, however, the whole of the authorities available were 
‘considered, and a Full Bench consisting of five Judges held, by a 
majority of four, that an order of dismissal of an appeal for default 
amounts to a decree within the definition of section 2 of the Civil Pro- 
‘cedure Code. 

op concur in the view taken by the learned Chief Justice in that case 
that “the formal expression of an adjudication does not necessarily 
‘imply that it should be preceded by argument or a judgment. ” The 
section does not say an adjudication upon the “merits’”’ but upon 
“any right claimed or defence set up’ 

Iam aware that it is proposed to exclude orders passed anes 
‘section 102 from the definition of a decree in the new draft Procedure 
‘Bill, but as I have pointed out the weight of authority up to the decision 
of the Calcutta Full Bench Reference was rather in favour of the view 
‘that an order dismissing.a suit or appeal for default was not within the 

. definition of a decree. 

In the case of Anwar Ali v. Jaffer Ali (6), it was pointed out in 
the course of the argument that section 119 of Act VIII of 1859, 
which corresponds-to section 102 of the present Code, expressly took 
away the right of appeal. It was argued there that the omission of a 

' similar provision in the subsequent Codes showed that the Legislature 
considered that orders under section 102 were decrees and appealable 
as such under section 540. It appears to be the intention of the. 
Legislature to revert tothe old law. This particular argument does 
not appear to have been referred to in any of the decisions I have 
quoted, but it seems to favour.the view taken by the Bombay High 
‘Court and now adopted by the Calcutta High Court. 

I can see no reason why an order. rejecting a .plaint should be a 
‘decree, while an order dismissing a suit under section 102, which would 
necessitate the drawing up of some formal order for costs, is not, 

For these reasons ] think the views expressed by me in Civil 
Revision No. 47 of 1903 were correct, and I would answer the first 
‘question addressed to use in the affirmative. 

With regard to. the second question I think.it follows on the first. 


If an order passed under section 102 is a decree within the meaning ~ 


of the definition, it is necessarily an ex-parte decree for the defend ant 
appears and the plaintiff does not. 
It is no doubt true that the Legislature has consistently maintained 
a different nomenclature for suits decreed ex-parte and for suits dis- 
missed for default.. The distinction is apparent in section 119 of Act 
VIII of 1859, which commences as follows : “ No appeal shall lie from 
a judgment passed ea-parte against a defendant who has not appeared 
or from a judgment against a plaintiff by default of non-appearance,” - 
It is argued that section 17 of Act 9 of 1887 is only intended to 
apply to cases where the plaintiff obtains an ex-parfe decree, and not 
to a defendant who obtains judgment by default. The object of the 
section must be considered. It was doubtless introduced to secure a 
. Prompt despatch of judicial business and to secure finality. A review 
is only allowed if the applicant deposits the amount due under the 
“decree sought 10 be reviewed. Inthe case of an e#-parte decree-in 
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favour of the plaintiff the defendant must deposit the amount given 
under the decree even though as a matter of fact he may never ‘have 
been served, It would seem.anomalous to hold that a.plaintiff who has. 
filed a suit in a Small Cause Court and neglected to appear on the date’ 
fixed should not be required to deposit the cost incurred by the 
defendant who has appeared, on these purely technical grounds. I 


“would therefore answer the second question in the affirmative. 


Since. drafting the above judgment 1 have had the advantage ‘of 
seeing. the able and exhaustive judgment of the learned Chief Judge. 
As i regret Iam unable to concur in that opinion, I think I should add 
a few remarks in support of the views I hold. 

I think the Codes of Civil Procedure, No. VIII of 1859,-X: of 1877 
and XIV of 1882, all seem to contemplate that suits and appeals once 
admitted and registered should end in a final decree. 

Section 206 of the present Code is word for word the same as. 
section 206 of Act X of 1877, which gives no separate definition of an 
“order” as contrasted with a ‘ “decree. ' It is also very similar to. 
section 189.o0f the Code of. 1859, which does not even define a, decree. 
- The. principle followed in all these Codes has been to trace the: 
progress of a suit from the filing of the plaint to.final decree. 

I think it is clear from a comparison of sections 2, 102 and 540 of 
Act & of 1877 that the effect of these changes was to give a right of 
appeal against an order dismissing a suit for default, which did not 
exist under section 119 of Act VIILof 1859, 

If the Legislature had intended to restrict that right and to depart 
from.the previous practice of requiring decrees to be drawn up in 


“all regular suits, there would.have been some express words in the: 


definition of a-decree or in section 206 to that effect.in the Act of 1882. 

_ It canhardly be ar, gued that.it was-the intention of the Legislature 
to restrict.a right of appeal otherwise existing for section 540 of Act: 
XIV of 1882 has been amended by Act XII of 1891 so as to include an 
ew-parte decree. 

Itmay be noted that nearly . every conceivable order is included. 
under section 588 as subject to appeal, and if an order under section 
102 was not included, it appears to be due to the fact that itis a final 
decision in a regular suit which comes within the definition of a decree: 

‘and is therefore appealable under. section 540. It does nat appear 
to affect-the question that another and cheaper remedy is provided by: 
section 103. 

Thirkell White, C.J.—The first question referred to us is whether 
an order. dismissing a. suit under section 102 of the Code of Civil Proce-. 
dure involves the drawing up and making of a- decree ” against the 
plaintiff.. I understand that the word “ decree in the question 
proposed i in the reference.means a decree within the definition of that 
word in section 2 of the Code of Civil Procedure. 

Ttowill be convenient first to recite the authorities,on the point. In 
Chand Kour.v. Patab Singh. (4), their Lordships. of the Privy Council’ 
held.that the dismissal of a suit,in terms. of section 102 of the Code of: 

Civil Procedure was plainly not. intended. to operate in favour of the’ 
defendant as.resJ jydicata. This, ruling, was.cited by the High Court at: 
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Allahabad in Mansab Ali v. Nihal Chand (3), as supporting the 
ruling that an order dismissing a suit or appeal in default is an order, 
nota decree, as those terms are defined in the Code of Civil Procedure. 
Earlier rulings of the same Court were cited and followed ; and a 
Bombay -case, mentioned below, was dissented from. Two cases of 
- the Calcutta High Court, Jagarnath Singh v. Budhan (8) and Anwar 
Ali v. Jaffer Ali (6), to the same effect, cannot be relied on,<as they 
have recently been overruled. In Gilkinson v. Subramania Ayyar (5), 
it was held, in accordance with the Allahabad ruling cited above, 
that an order passed under section 102’of the Code of Civil Procedure 
is not a decree. 
On the other hand, in the unreported case of Bahadur Panday 
*-v, Phool Chand Gajanud (9) it was held by the learned Recorder of 
Rangoon, Mr. (afterwards Sir William) Agnew, on a reference from 
the Court of Small Causes, that an order dismissing a suit under section 
102 of the Code of Civil Procedure was a decree and, moreover, an ex- 
parte decree within the meaning of section 17 of the Provincial. Small 
Cause Courts Act. The learned Recorder contented himself with 
expressing concurrence in the view taken by the learned Judge of -the 
‘Court of Small Causes, who relied on the Full Bench Ruling of the 
High Court at Allahabad in Williams v. Brown (10). In that case it 
was held that an order passed under section 381 of the Code of Civil 
». Procedure, dismissing a suit for failure by the plaintiff to furnish secur- 
ity, was a decree in the suit. This case was not considered by the 
fearned Judges who decided the case of Mansab Ali v. Nihal Chand (3) 
‘cited above. But it was considered in the later Full Bench Ruling of 
the same Court in Lekha v. Bhawna (11), and it was there held that an’ 
order rejecting an appeal under séction 549 of the Code of Civil Proce- 
dure was not a decree.- The ruling in Williams v. Brown (10) was 
distinguished as applying to the construction of section 381 and not to 
the construction of section 549 of the Code. The Recorcler’s ruling in 


the case.cited above was a very early case, and it is possible that.a - 


different view might have been taken on consideration of the autho- 
‘ities now availablé. i : 

In the case of Ramchandra v. Madhav (1), a Judge of the Bombay 
‘High Court held that an order dismissing an appeal for default must be 
regarded as failing within the definition of a “ decree” contained in 
‘section 2 of the Code of Civil Procedure, for it is an adjudication 
adverse ‘to the appellant’s tight to have his appeal heard, and it 
‘decides the appeal. The other Judge who sat upon the Bench in that 
case declined to express an opinion on the point. d 

In Maharaja Dhiraj Maharana Shir Manstngji v. Mehta Hariharram 


1904. 
MANECK Bar 
ov. 

PL. S.A, 
MooTHIa 
CHETTY, 


Narharram (2), this was one of the cases relied upon by a bench of the . 


Bombay High Court for the decision that an order under section 136 
of the Code of Civil. Procedure was'a decree. This case was decided 
on the authorities, and Sargent, C.J., intimated that if the question’ had 
been res integra, a. contrary conclusion might have been arrived at. 








(8) (1895) LL.R, 23 Cal. 115. (10) (1886) ILL:R. 8 All, 108. 
(9) Civil Miscellaneous No. 189 of 1889. (11) (1895) LL.R. 18 Al., 10%, 


1904. 


MANECK BAI 


Vv, 
PLS.A. 
Moorsia . 

CHETTY. - 


—) 
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The case of Mansab Ati v. Nikal Chand (3) was not considered. 
Moreover, the case of a dismissal under: section 136 is not precisely 
parallel to that of a dismissal under section 102, as no special remedy 
is provided for cases under the former section. 

In the Caicutta Full Bench case of Radha Nath Singh v. Chandi 
Charan Singh (12), a majority of the learned Judges held that a decree 
based upon an order dismissing an appeal for default was a decree 
within the meaning of section 2 of the Code of Civil Procedure ; and 
the two previous rulings of the same High Court were overruled. ‘The 


‘latest Allahabad and Madras rulings on the subject were cited in 


argument but not referred to in the judgment of the Court. 

In this conflict of authority, it is necessary to examune closely the 
sections of the Code.of Civil Procedure ese bear upon the point. 
Section 2 of the Code defines “decree” as “‘the formal expression of 
an adjudication upon any right claimed, or gees set up, in a Civil 
Court, when such adjudication, so far as regards the Court expressing, 
it, decides the suit or appeal. y 

The section then gives three specific instances of orders which 
come within the definition ; ; and an instance of orders not included in 


it. The latter part of the paragraph of the section containing these 


specific instances does not seem to affect the question under consider- 
ation, as an order dismissing a suit for default-is not mentioned. 

Under the next paragraph of section 2, ‘‘ order’? means ‘‘the formal 
expression of any decision of a Civil Court which is not a decree as. 
above defined.” © 

Section’ 102 of the Code directs that if the defendant appears and 
the plaintiff does not appear, the Court shall dismiss the suit, unless. 
the defendant admits the claim wholly or in part. Section 103: 
provides that when a suit has been dismissed under section 102, the 
plaintiff shall be precluded from bringing a fresh snit in respect of the 
same cause of action; but he may apply for.an order to set the 
dismissal aside. Jt isclear from the prohibition in, section 103 that 
the dismissal of a suit under section 102 does not operate as res. 
judicata. fit did so, there would be no need foe the prohibition. 
And this has been pointed out by their Lordships of the Privy Council 
in the case first cited above. Therefore, in the terms of section 13. of 
the Code, when a suit has been dismissed for default under section 102,. 
the suit cannot’ be held to have been heard and finally decided. 
Possibly this may turn on the use of the word “ heard” Jin section 13. 
A suit dismissed for default cannot be said to have been “heard” and 
would therefore not come within the terms of that section. Yet this. 
is not quite clear ; for when a plaint is rejected, under section 54 of 
the Code, there has been or may have been no hearing. But it has 
been thought necessary to enact in section 56 that the rejection of a 
plaint does not preclude the presentation of a fresh plaint on the same 
causé of-action. It seems to me that the decision that an order under: ., 
section 102 of the Code does not operate as res judicata affords some — 
support to the proposition that the order siving formal exrpesHon to:. 
the decision is‘nota decree. 


(12) (1903) I.L.R. 3 Cal., 660. 
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The provision of a special remedy in section 103 supports the same 1904, 
conclusion, For if the dismissal under section 102 involved a decree ,, pox BA 
within the meaning of section 2, there would ordinarily be an appeal pach ‘es 
uncle: section 540. It seemsimprobable that, if there was a remedy p.L, "5. A. 
by appeal, a separate remedy should be given in section 103. This is MooTH1a 
not conclusive ; for there is an appeal against a decree passed ew-parte, CHETTY. 
though section 108 provides a special procedure for setting it aside. aa 
- But the cases are not precisely parallel. 

If the wording of the definition in section 2 is examined, it appears 
that the essence of a decree is that it must be the formal expression of 
an a-ljudication upon some right claimed or defence set up. Whena 
‘suit is dismissed for default, can it be said that there has been an 
adjudication upon the right claimed by the plaintiff? The effect of 
the order of dismissal-is to declare that by his default the plaintiff has 

‘forfeited his right to be heard in. support of his claim. It does not 
seem to involve an adjudication on his claim. 

t is clear from the conflict of authority that the point is one of 
greit difficulty and uncertainty. But for the reasons set forth above, 
and especially on consideration of the wording of the definition of 
“decree,” I am of opinion that the Allahabad and Madras cases should 
be followed and that an order dismissing a suit under section 102 of 
the Code of Civil Procedure does not: involve the making of a “‘ decree” 
within the. meaning of section 2 of the Code ; and I would answer the 
first question in the reference in these terms. 

If that view is adopted, it is not necessary to answer the second. 
question. But if the contrary view should prevail, there is authority 
for the position that a decree passed on an order of dismissal is 
not a decree passed ex-farie and that the proviso to sub-section (1) of 
section-17 of the Provincial Small Cause Courts Act does not apply to 
it. . The ruling on the point, which was very fairly brought to notice by 
the learned Pleader'for-the respondent, is in the case of Mussummat 
Jamina Bibt v. Seri Chand Bhagai (13). In accordance with that 
ruling and mainly for the reason therein stated, I would answer both 
‘parts of the second question of the reference in the negative. 

Bigge, J.—-1 concur and have nothing to add. 


Before Mr. Justice ow, CSI. ; ‘Special Civit 
MUTU RAMAN CHETTI v. MYAT NYEIN anbD MA MYAT U. ae tise 


Pennell—for appellant (plaintiff). -. 1906. 
Firm, Suit on behubf of or against—Par ere aaa Dane of parties __ 
in proceedings. February 


A faite cannot suc or be sued, but the partners In a firm can. 7th, 1907, 
. The recognized agent of a party i is not, as such, a party himself. oa 
The Courts must be carefulto enter the names of parties: correctly in all. 
proceedings, and especially in judgments and decrees. Neglect of such points may 
cause much confusion, and cause néediess expense and delay to liti gants. 
‘~~ This suit was instituted by: plaintiffs S. M. Murgappa Chetti and 
- .R. M. Raman Chetti, carrying on business under the name of S. M. R.. 
M. Aranachalam Chetti, by their agent Mutu Raman Chetti. 


(13) (1898) 2 C.W.N., 693. 
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2. 


1907. The Judge of the Parenehis Court erroneously hands Kis judgment 


Muu RAMAN with the plaintiffs described as S. M. R.°M. Aroona Chellum Chetty. A 
@uprt; firm cannot sue or be sued : only the partners can sue or be sued. The 
v, plaint was correct, the judgment wrong. 
MYATNYEIN. The Judge made a further mistaké by signing a décreée in which the 
aa agent Mutu Raman is nained as plaintiff without any mention of his . 
principals. - 

Defendants appealed fo the District Court, and they desonthed the 
respondents as S. M. R. M. Aroona Challan Chetty by his agent Mutu 

- Raman Chetty. This error was plainly a consequence of the error in 
judgment of the Township Court. 

The Judge of the District Court made matters worse by heading 
his judgment with Mutu Raman Chetty as respondent. The error is 
repeated in the decree. ; 

Mutu, Raman: Chetti has appealed to this Court. He says he is 
entitled to a mortgage decree. By the decree of the District Court 
Mutu Raman Chetti is ordered to pay.costs. He.is certainly entitled 
to have that order set aside, for he was nota party to the. suit. But, 
for the same reason, he is not entitled to a mortgage decree, nor to any 
decree on the merits of the suit. 

I set aside the decree of the District Court, and I direct that the 
memorandum of first appeal be amended by the defendants.by striking 
out the name S. M. R. M. Aroona Challan’ Chetty, and inserting the 
names of the real plaintiffs, S. M. Murgappa Chetti and R. M. Raman 
Chetti, as respondents. ‘he Township Court will amend the clerical 
errors in its judgment and decree. The District Court will then have 
before it the real plaintiffs who have never yet been before it, and will 
‘proceed to pass judgment afresh. 

There will be no order for costs in the present appeal, but a 
certificate will be given to the appellant under section 13 of the Court. 


Fees Act, ‘to receive bick the value of the stamp on the memorandum 
of appeal. 





bensiéea  Repire Mr. Justice Irwin, C.S.1, 
Agieal ‘PO THET arias THET SHE v, KING-EMPEROR. - 


No. 73 of House-trespass—Entering open space under a house—Entering an unwalled — 
1907, .° compound —Indian Penal Code, s. 442. 


ngs "i Neither the act of going under a house, where the space under it is not in any — 
February way enclosed, nor: the ‘act of entering. an unwalled compound such as ordinirily 
25¢h,. 1907. surrounds a house i in Burma, can be held to constitute house-trespass as defined in 
section 442, Indian Penal Code. 


The inmates of the Mission compound at Insein were wakened by 
hearing dogs barking and fowls flying down from their roosts in trees.’ 
They -caught appellant prowling in the compound. A hen basket 
which Maung Tin had tied.on a coop under the house was found lying 
on the ground, -It does not appear that the space under the house was 

.énelosed_in any way, and the Magistrate rightly heid that going under 
. the house was‘not an.act of entering ‘a building within the” ‘meaning O£ 
-section 442; Penal Code; but he held that the Mission courtyard was. 
itself-a building, on the authority of ruling No. 35 of 1879 in the 
Punjab Record, in which a majority of the Court said that a courtyard 


ee 


— - 
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consisting of a walled enclosure with four chambers opening into it, and 
an outer door or gate leading into a side street, was a building ; and 
following this ruling he convicted the appellant of lurking house-trespass 
by night. 
The structure described by the Punjab Chief Court was evidently a 
courtyard surrounded by a: high brick wall, and with rooms built 
. against the wall on the inside. Such buildings, if they exist in Burma, 
are uncommon, and there is nothing on the record to indicate that the 
Mission compound bears any resemblance to such a building. Enter- 
ing an ordinary compound such as both Europeans and Burmans 
commonly use is not louse-trespass. But the act of moving the hen 
basket was theft, and it is a proper inference from the evidence that 
appellant moved it dishonestly, for two witnesses say it had been tied 
over the hencoop. 
I therefore alter the conviction to one of theft under section 379, 
Penal Code. The sentence is suitable under section 75. 


Before Mr. Justice Irwin, CST 
‘STEPHEN AVIET v. KING-EMPEROR anp D. MANUAL. 


Order for disposal of property by Criminal. Court—Criminal Procedure Code, s, 
517—Pledge of goods received in pawn in good faith from person in possession 
—Question for Civil Court—Indian Contract Aci, 1872, s. 178. 


. A entrusted some jeweis to B to sell for him. . B did not sell them, but gave 
them to her niece C, who pawned them to D. B was convicted of criminal breach 
of trust, and the Magistrate ordered the jewels to be returned to A, | 

Held,—that the questions whether section 178, Indian Contract Act, applied in 
view of the fact that the jewels were pawned by C and not by B, and whether the 
circumstances were such as to bring the transaction within the first proviso to 
that section, were matters to be decided by a Civil Court. ‘As Ahad given the 
jewels to B to be disposed of for money, andas they had been so disposed of, he 


‘was not entitled to relief in a Criminal Court. The Magistrate’s order was set aside : 


and the jewels were ordered to be returned to D. 

U Kyiv. Maung Pe, Criminal Revision No, 1130-of 1905 (unreported) ; Naganada 
Davay v. Bapbu Chettiar, 1.L.R. 27 Mad., 424: Greenwood v. Holquette, 12 Ben. 
L. R,, 42 ; referred to, | 

D. Manual, rdspondent, ‘entrusted a pair of diamond nagats and a 
pearl necklace to Ma Me with instructions to sell them for him. Ma 
Me gave them to her niece Ma Thaik, who pawned them to Aviet, the 
present applicant. The jewels were taken from Aviet by the police. 
Ma Me was convicted of criminal breach of trust in respect of them, 
and the Magistrate ordered the jewels to be returned to Manual. 
Aviet abolies to have that order set aside, and the jewels returned to 
him. 

In the recent case of U Kyi v. Maung Pe (1); the learned Chief 
Judge directed some jewels to be returned to the purchaser, after the 


‘seller had been convicted of criminal breach of trust in respect of the’ 


sale-proceeds. That was a comparatively simple case. The diamonds 


had been entrusted to the accused to sell and she sold them. In the. 


‘present case also the jewels were given to the accused to sell but 





(1) Criminal Revision 1130 of 1905 (unreported). 


1907. 


Po THET 


v. 
KING- 
EMPEROR. 


— 


Criminal. 
Revision 
No. 1196 of 
1905. 


October ober Sth, 
1905. 


1905. 
STEPHEN 
AVIET 

pu. 
KING-- 
EMPEROR 
AND , 
D, Manvat, 


Special Civii 

2nd Appeal 

No. 230 of 
1905. 


January 14th, 
1907. 
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she did not sell them ; her niece pawned them. I have to consider 
whether the pawnee is protected by section 178 of the Contract Act, 

In Naganada Davay v. Bappu Chettiar (2), it was held that the 
possession intended by section 178 is the same kind of possession as. 
that intended by section 108, namely, “ the kind of possession which a 
factor or an agent has, where the owner of the goods, though he has 
parted with the possession, may give instructions to the person in 
possession what to do with the goods,’ as said by Couch, C.J., in 
Greenwood v. Holquette (3). J agree with that. Ma Me was clearly 
in ihe position of an agent for the sale of the jewels, and if she had. 
pawned them herself she would have given Aviet a valid lien. of them,. 
provided that he acted in good faith and so forth.’ ; 

It was not: argued before me that Aviet’s position is different by: 
reason of the fact that the jewels were pawned not by Ma Me herself 
but by her niece. I.think this question, if it be raisecl at all, and the 
question whether the circumstances were such as to raise a reasonable 
presumption that the pawner was acting improperly, ought to be left 


- to a Civil Court, and the possession of the jewels ought not to be 


transferred in consequence of the police having seized them. The 
broad principle which brings this case into line with U Kyi v. Maung 
Pe (1), and which I think ought to guide the Magistrate, is that 
Manual having given the jewels to Ma Me to be disposed of for money, 
he is not entitled to the assistance of a Criminal Court in recovering 
them from a person to whom they were so disposed of. 

I set aside the Magistrate’s order, and direct that the jewels be. 
returned to Aviet, from.whom they were taken by the police. 





‘Before Str Charles Fox, Chief Judge. 
TUN ZAN v. MAUNG. NYUN. 


Maung Thein-—for appellant (2nd defendant), 
McDontnell—for respondent (plaintiff). 


Sale by registered deed—Verbal sale—Notice, Equitable doctrines of—Specific per- 
formance—Indian Registration Act, 1877, s, 48—Specific Relief Act, 1877, s. 27. 


A sold to B bya registered deed land which he had already sold verbally to C. 
At the time of the second sale B had notice of the previous verbal saletoC. C sned 
both A and B for either the land or the return of his money. 

Held,—that the equitable doctrine of notice applied notwithstanding the provisions. 
of section 48 of the Registration Act, and that C was entitled to eel performance 


of the sale to him, as against both A and B, 


Wanan Ramchandra v, Dhondiba Krishnaji, (1879) LLR. 4 Bom, 126 3. 
Chinder Nath Roy v Bhoytub Chunder Surma Roy, (1883) I.L:R. 10 Cal,, 250; 
Chunder Kant Roy v. Krishna Sunder Roy, (1884) ILL.R, 10 Cal., 710 ; referred to, 

Both the lower Courts.found that Nga Kaing sold the land to 
Maung Nyun verbally before he sold it to the appellant Tun Zan by a. 
registered deed.. 

Both Courts also found that. Tun Zan had actual notice of the fact: 
that Nga Kaing had sold ‘the land to Maung Nyun before. he bought 
the land. 


(2) (1903) LL.R. 27 Mad., 424. | ay 12 Ben. LR. cae 
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I see no reason to differ from these findings. 

In such acase the equitable doctrines of notice apply notwith- 
standing the provisions of section 48 of the Registration Act—see 
Waman Ramchandra v. Dhondiba .Krishnaji (1), Chunder Nath 
Roy v. Bhoyrub Sunder Surma Roy (2), and Chander Kant Roy v. 
Krishna Sunder Roy (3). 

- The suit in this case was not in form a suit for specific performance, 
but it was soin effect. The plaintiff sued for the land or his money, 


1907. 


Tun ZAN 


: v. 
Maune NYUN, 


_— 


making the vendor and the subsequent purchaser with notice of his — 


previous purchase parties. 

Under clause (6) of section 27 of the Specific Relief Act he was 
entitled toa decree for specific performance of the sale to him «as 
against both his vendor and the subsequent purchaser from his vendor 
who had notice of the sale to him. 

All that remained for the specific performance of the contract to 
him was for him to be put in possession of.the property. For this he 
sued, and onthe facts found he was entitled to havea decree for 
possession. He does not complain of the decree of the Divisional 
Court, which leaves it optional to the defendants to pay him back the 
purchase money. ee 

‘The appeal is dismissed. 





Privy Council. = 
{On appeal from the Chief Court of Lower Burma.) 


Before Lord Davey, Lord Robertson, Sir Andrew Scoble, and 
Sir Arthur Wilson.. 


BOMANJEE .COWASJEE (DEFENDANT), APPELLANT v. THE CHIEF 
JUDGE AND JUDGES OF THE CHIEF COURT OF LOWER BURMA, 
RESPONDENTS. : j ‘ 

. Advocate—Professional misconduct,. Charge of—Value - of evidence—Proof — 

; : Evidence Act, 1872, ss. 155,157. 


The appellant, an advocate of the Chief Court, was convicted of gross profes- 
sional misconduct in having advised a client, G, to bribe a witness in a case under 
trial at the Criminal Sessions of the Chief Court. ; 

The charge against him was based on two conversations between appellant and 
=, his senior in the case. E’s statement regarding these conversations was corrob- 
orated by certain persons to whom he had repeated their purport on the day they 
took place. Both these conversations were hurried ; the actual words used in one 
were not completely remembered by E, and the words that were accurately remem- 

‘bered might, in cértain contexts, have an innocent meaning ; the other was a 
whispered ‘conversation in Court during the examination of a witness by E. The 
Charge was alsosupported by admissions made by the client Gto E andto the 


Government Advocate, but G, when examined asa witness, denied having made - 


these admissions. _ : : 

Heid,—that the admissions made by G, even if admissible to discredit his sworn 
statement as a witness, were-not admissible as against appellant ; that although 
the statements of the persons to whom E reported his conversations with appellant 
were admissible as supporting the credibility of E’s evidence, the charge against 
appellant depended entirely on the correctness of E’s impression of the affect of 
a eae 


(1) (1879) LL.R. 4 Bom., 126, | (2) (1883) IL.L.R. 10.Cal., 250. 
(3) (1884) LL.R.'10 Cal. 710. : 


Civil Miscell- 
aneous 


Apblication . 


No. 17 of 
1906, 


March 21s, 
1906. 
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these conversations ; and that, considering the circumstances of the conversations 
and the probabilities of the case, the evidence was insufficient to support the grave 
charge against appellant. 


This was an appeal from an pier of the Chief Court ‘dlistitisstine” 
the appellant from his office as an Advocate of the Court. The judg- 


_ment of the Chief Court (the Hon'ble Sir Harvey Adamson, Chief 


Judge, Mr. Justice Fox and Mr. Justice Bigge) was as follows :— o 


Mr. Bomaniee Cowasjee is a Barrister-at-Law and an Advocate of 
this Court. In King-Emperor v. E Maung and others, Mr. Eddis and. 
he, Mr. Eddis being the senior Advocate, appeared for the Crown 
throughout the proceedings in the Magistrate’s Court and during the 
trial at the Criminal Sessions of this Court, having been retained by: 
Ohn Ghine, the father ‘of the complainant. The accused persons in 
that case were charged with having abducted Ohn Ghine's daughter 
Ma Nu. In the present proceeding Mr. Cowasjee is charged with two 
acts of gross professional misconduct in his employment in that case. 


Ma Nu either eloped or was abducted on 16th July 1905. She 
was kept in concealment by E Maung from that date to 9th September 
1905, and during that time, notwithstanding the efforts of the police 
and her relatives, it was not ascertained where she was. From her ° 
place of concealment she wrote, voluntarily or otherwise, to he: mother, 
Ma Yeik, two letters, which were delivered in Rangoon on 27th and 30th 
July. Tn the meantime Ohn Ghine was in England whence he returned, 
arriving in Rangoon’ on 17th August. Certain persons were arrested 
on 17th July on the charge of abduction and were in custody throughout 
July and August. The gist of the two lettérs written by Ma Nu was 
that she was well and that she desired. her parents to pardon her, to 
compromise the case and to withdraw the criminal proceedings. These 
two letters weré not disclosed by Ma Nu’s mother ar relatives to the 
police or to Mr. Eddis, the senior Advocate, until Ohn Ghine’s: return 
from England on 17th August, although obviously in justice to the 
persons who were in custody on the charge of abduction, they ought to 
have been communicated to the police and tothe Magistrate forthwith. 

In the trial of the abduction case certain letters were produced.. 
which were admittedly in the handwriting of Ma Nu. Certain other 
letters were produced by the defence which were alleged to be written 
by Ma Nu but were ‘assérted by the prosection.to be “forgeries. They 
were love letters purporting to be written by Ma -Nu at atime prior 
to the abduction. . Mr. Hardless, the Government of India Expert in 
Handwriting, happened to be in Rangoon during the trial, and the 
letters were made overto him for scrutiny. He was subsequently _ 
examined as a witness with the object of proving whether the jetters 
produced by the .defence werein the handwriting ot Ma Nu. The . 
documents were made over to Mr. Hardless on the 31st January. He 
scrutinized, them between 31st January and 5th’ February, and. his 
evidence was taken in the case Criminal Sessions on the 5th and 
6th February: - . 


These facts, with regard to which there i is no dispute, are necessary 
to the understanding of the present proceedings. 
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The charges against Mr. Cowasjee originated in a‘statement made 
to the Government Advocate by Mr. Eddis, the senior Advocate for 
the prosecution in the abduction case, on the day after the conclusion 
of the trial. The Government Advocate communicated orally to Mr. 
Cowasjee the substance of Mr. Eddis’ statement and after hearing 


what Mr Cowasjee and Ohn Ghine had to say in the matter, and. 


ascertaining from Mr. Eddis that their statements did not alter his 
confidence in his recollection of what had occurred laid the matter 

“before the Judges of this Court ina written report. We forwarded 
this report to Mr. Cowasjéee and invited him to give an explanation in 
writing, which he did. We then forwarded the Government Advocate’s 
reports and Mr. Cowasjee’s explanation to Mr. Eddis, and asked him 
to say whetherin view of Mr. Cowasjee’s explanation he adhered to 
or desired to modify the statements which he had made to the 
Government Advocate’ and invited him to give a full statement of the 
incidents in writing. Mr. Eddis furnished us with a statement in 
writing. which we found to be irreconcileable with Mr. Cowasjée’s 
explanation. We then framed charges against Mr. Cowasjee, and 
communicated them along with Mr. Eddis’ statement to Mr. Cowasjee. 

The first charge framed against Mr. Cowasjee was as follows :— 

* That you, whilst employed as an advocate for the prosecution of E Maung and 
others charged with having abducted Ma Nu, the daughter of Ohn Ghine and his: 
wife Ma Yeik, having been made aware that some letters had been received by 
members cf Ohn Ghine's family, which purported to be Ma Nu's, advised the 
family to say nothing about such Jetters having been received and designedly 
withheld from the police and from Mr. Eddis, the senior advocate conducting the 
prosecution, the fact that such letters had: been received and you thereby were 
guilty of gross professional misconduct. 


Mr. Eddis’ account of this incident is that he first heard of the 


_ existence of these letters from Ohn Ghine on the 17th August, the. 


day of his arrival from England. Next day he was at Ohn Ghine’s 
house, and Mr, Cowasjee was also there. Mr. Eddis complained of 
the conduct of Ohn Ghine’s relatives in keeping back from him letters. 
that: had been received by them eighteen or twenty days before. Mr. 
Cowasjee then made a statement the exact words of which Mr. Eddis. 
cannot remember, but the substance of which was that he, Mr. 
Cowasjee, bad told Ohn Ghine’s relatives to keep the letters quiet and 
not to let any one know about them. Mr. Eddis did not.remonstrate 
with Mr. Cowasjee at the time, but on the same day or next day he 
repeated the incident to Mr.’McDonnell, the Commissioner of Police. 
Mr. McDonnell cannot remember the exact words used by Mr. Eddis 
but they were to this effect : “ Just imagine, Cowasjee has known 
about the letters all the time.’ Mr. Eddis did not mention the matter 
to Mr. Cowasjee again until a considerably later date, when during 
the hearing of the case in the Magistrate’s Court he said to Mr. 
Cowasjee that he (Cowasjec) had put him in a most unpleasant 
position in letting him say in the Magistrate’s Court that no communi- 
cation had been received from Ma.Nu at atime when he was aware 
that letters had been received from her. Mr. Eddis cannot remember 
the exact words that he used, and he states that Mr. Cowasjee made 
no reply. : 
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“Mr. Cowasjee’s explanation of this incident is that as he was 


leaving Ohn Ghine’s house two days before Obn Ghine’s arrival fr om. 
England, Maung Sein, Ohn Ghine’s son-in-law, told him that one or 
two letters had been received from Ma Nu along with several anonymous 
letters. Mr. Cowasjee replied that-the letters would be gone into on 


- Ohn Ghine’s arrival. Within a day after Ohn Ghine’s arrival he was 


in Ohn Ghine’s house with Mr. Eddis. The letters had already been 
made over to the Commissioner of Police. He told Mr. Eddis exactly 
what had passed between Maung: Sein and himself. He cannot 
remember any remark made subsequently by Mr. Eddis in the Magis- 
trate’s Court, but he suggests that Mr. Eddis may have said, “ we 
(or I) have been put in an awkward position by the suppression of the 
letters.” He denies that he ever advised concealment of the letters, 
or that Mr. Eddis ever imputed to him that he had given such advice. 

‘Our view is that this incident is shrouded in considerable doubt. 
Mr. Eddis is not able to say that Mr. Cowasjee admittecl to him that 
he knew of the existence of the letters at a time prior to two days 
before Ohn Ghine’s arrival. Mr. Cowasjee’s suggestion as to the’ 
words that may have been used in the Magistrate’s Court is plau ible. 
Mr. Eddis never: demonstrated with Mr. Cowasjee in such a way as to 
render the facts clear. 

On the other hand, Mr. Chirasice! 8 explanation is not very 
satisfactory. . At the time when Mr. Cowasjee alleges that he heard 
of these letters, a month had already expired from the date of the 
abduction. No one:-knew whether Ma Nu wasalive or dead. The 
case had created an enormous amount of excitement. It would be 
natural to expect that Mr. Cowasjee, having heard of these letters, 
would desire to see them at once, and would at once communicate 
their existence to the senior advocate in the case; instead of putting 
the matter off for two days, asif it were a thing of small importance. 

The subject might have been cleared up by the evidence of the 
inmates of Ohn.Ghine’s house. The persons who must have known the 
facts are Ma Yeik, the mother of Ma Nu, to whom the leiters were 
addressed, Maung Sein, the brother-in-law, and his wife Ma Mya, 
who is Ma Nu's sister. We summoned these persons as witnesses 
Unfortunately we can come to no other conclusion than that they have 
deliberately told a tissue of lies. Ma Yeik and her daughter admit 
that they received the letters, as indicated by the postmarks, on 27th 
and 30th July. Ma Myaread them to Ma Yeik. Ma Yeik cannot even 
‘say thatthe letters were talked about in the family circle. -Ma Mya’ 
states that she read the letters and pnt them in their envelopes in 
an almirah, She never mentioned their receipt to her husband or any 
one else. Maung Sein siates that while he was looking for a coat he 
discovered the letters without envelopes.in the almirah. This was four 
or five days before Ohn Ghine’s return, and must therefore have been 
over a fortnight after the arrival of the letters. He read them and never 
even mentioned to his wife or to any one that he had seen them or 
made any inquiries as to how they had been received. He confirms 
Mr. Cowasjec’s statement in saying that he mentioned {them to him 
two days before Ohn Ghine’s arrival, ‘It is admitted that Maung Sein 
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‘and his wife and her mother were all on the best of terms. It is admit- 
ted that they were all in great distress on account of Ma Nu’s adduc- 
tion and concealment. Until they saw the letters they did not even 
know that she was alive. The conduct of these three witnesses, as 
divulged in their evidence, is absolutely and entirely incredible, and is 
inconsistent with the ordinary course of human conduct, and we have 
no hesitation in holding that their evidence is palpably false. They 


are, however, witnesses that were called by the Court, and not by- 


Mr. Cowasjee. We have no authority for imputing the falsity of 
their evidence to him. 


If Mr. Cowasjee’s statement be true, and if all that he did aes, 


merely to postpone’ consideration of the letters for two days until Ohn 
Ghine’s arrival, a charge of professional misconduct would not be 
sustainable against him merely on this incident. 

Whilst we feel that the evidence leaves’ the matter in a very 
unsatisfactory condition, we are constrained to hold that it has not been 
proved that Mr. Cowasiee_ is guilty of the gross pr ofessional miscon- 
duct alleged in the first charge. 

The second charge against Mr. Cowasjee is as follows :— ° 

‘That you, whilst the trial of {the said E Maung and others was proceeding at 


the first Criminal Sessions of this Court in this year; and when you were acting as 

- one of the advocates for the prosecution, advised, suggested or hinted to the said 
Ohn Ghine that he should influence or attempt to. influence Mr. Hardless a pro- 
‘fessing expert in handwriting, by improper means, in order that Mr. Hardless 
might be induced to express opinions favourable to the prosecution’s case in 
connection with certain letters produced during the course of the said case, and you 
were thereby guilty of gross professional misconduct. 


The letters had been made overto Mr. Hardless on Wednesday, 
31st January. Mr. Hardless gave his evidence on Monday, Sth 


. February. The events which we are now considering.occurred on 


Friday, 2nd February. 


Mr. Eddis states that on that morning just before. 11 o'clock, the 


hour when the Court opens, he and Mr. Cowasjee and Mr. McDonnell 
were talking in the corridor. There was a rumour that Mr. Hardless, 
evidence would be fovourable to the defence. In the course of 
the conversation Mr. Cowasjee remarked that Hardless must have 
been bribed, and he ended up with the words, ‘ The bargain is not yet 
completed.” Thereafter hir. Eddis saw Mr, Cowasjee talking to Ohn 
Ghine in the corridor. Just on the stroke of eleven, Mr. Cowasjee 
took Mr. Eddis aside, as,he was putting on bis gown, in the Bar 
Library, which is a room off the corridor, and said that he (Cowasjee) 
had advised Ohn Ghine to bribe Hardless. Mr. Eddis is not sure of 
the exact words used, but that was the meaning. Mr. Cowasjee went 


on to say, and Mr. Eddisis absolutely certain of these words, “ I have 


never advised aclient to do such a thing before, but in this case I 
thought it was necessary.” They were moving into Court and Mr. 
Eddis says that he was so taken aback that he said nothing at the time. 
When they got into Court Mr. Eddis said to Mr. Cowasjee that 
‘nothing of the kind could beallowed, and that he (Cowasjee) must tell 
Ohbn Ghine so, to which Mr, Cowasiee made noreply. At the tiffin 
hour Mr. Eddis put it to Ohn Ghine that Mr. Cowasjee had advised 


1906. 


BoMANIEE 
EAT, 


THE Caner 
JUDer. 


— 


32 LOWER BURMA RULINGS. [VOL- 





1906. him to bribe Hardless. * ~ Ohn Ghine at first denied it. Mr. Eddis said 
Beiaree it was no use denying it as Cowasjee himself had toldhim. Then Ohn 
Cowasize Ghine said, ““Oh, Mr. Eddis, he just gave me a hint.” Mr. Eddis is 
eg quite certain that these were the words used. Myr. Eddis then told 
Tue..CHizF QOhn Ghine that if he did not give him an assurance that nothing of the 

Jub@z. kind should happen he would retire from the case. On this’ Ohn 
al Ghine gave the assurance. 
Mr. McDonnell corroborates Mr. Eddis’ statement that Mr. 
Cowasjee said,“ The bargain is not yet completed.” He says it was 
within five minutes of the time when the gong sounded for the opening 
“ of the Court. He says that in the tiffin interval on the same day Mr. 
Eddis came to his office and told. him that Mr. Cowasjee had suggested 
that Ohn Ghine should bribe Hardless, and that Mr. Cowasjee had said 
that he had never done such a thing before. This witness differs 
from Mr. Eddis in unimportant details such as whether Mr. Eddis was 
' wearing his gown at the time and as tothe movements of Mr. Eddis 
and Mr. Cowasjee after the conversation in the corridor. But these 
are Matters which naturally would not leave an impression on his mind. 
We attach. no importance to these minor discrepancies, because we 
feel no doubt that both Mr. Eddis and Mr. McDonnell are’ witnesses 
who are telling the truth to the best of their ability. — 
Mr. Eddis in the tiffin interval related the circumstances to his 
colleagues Mr. Lentaigne and Mr. Clifton. ~~ 


Mr. Lentaigne states what he remembers of his conversation with 
Mr. Eddis.’ Mr. Eddis told him that Mr. Cowasjee had informed 
him that he (Cowasjee) had advised Ohn Ghine to bribe Hardless, and 
that he had never advised a client to do so before, with a further 
remark of which he cannot exactly remember. the words, but which 
was to the effect that the circumstances of the case justified it. Mr.. 
Eddis also said that he had told Ohn Ghine that he would retire from 
the case if any such thing as bribing Hardless occurred. 

Mr: Clifton’s recollection of this conversation with Mr. Eddis is 
that: Eddis told him that Mr..Cowasjee had used the words, ‘‘ The 
bargain is not yet completed,’ also that Mr. Cowasjeé had said that 
he had never done such a thing before, but in this case he had advised 
Ohh Ghine to outbit the defence. Mr. Eddis also said that he had 
told Mr. Cowasjee later ‘on that he objected to anything of the sort 
being done, and that he had seen Ohn ‘Ghine after the Court rose and 
had told him that if there was any suggestion ae bribery he would retire 

‘from the case at once. 


Mr. Cowasjee’s explanation is that when he went te Court on ‘the 
Friday morning he met Ohn Ghine, who told him that Har dless had 
been got.at, and was going ‘to give evidence against the pr osecution. 
“Mr. ‘Cowasjee said he did not believé it. Obn Ghine insisted that his’ 
information was correct, whereupon he (Cowasjee) lost his. temper; 
and said that ‘if the other side had done thit he (Ohn Ghine) could 
have done so also. He then.got his gown and went downstairs to the 
Original Side of the Court, where he had business. Coming’ up again 
he met Cae Eddis atthe top of the. stairs, and told him’ all that had 
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passed between Ohn Ghine and himself. The gong then sounded and 
they went into Court. In the Court Mr. Eddis said to him, “ This is a 
serious matter. You ought to speak to Ohn Ghine and tell. him that 
there must be nothing of the kind.” He (Cowasjee) laughed and 
said ‘“Ohn Ghine is not such a foolas to misunderstand me.” Mr. 
Eddis denies that Mr. Cowasjee said this or anything of the kind in 
Court. 

Mr. Gowasjee denies that-he used the expression, “The bargain is 
not yet completed,” and denies that he said the words or anything 
that could be mistaken for the words, “ I have never advised a client 
to do such a thing before, but in this case I thought it necessary.” 
Mr. Cowasjee denies that Mr. Eddis had any conversation with him 
in the Bar Library. 

Mr. Cowasjee admits that he knew when Mr. Eddis spoke to him 
in Court that Mr. Eddis had misunderstood him.. In the light of after 


events this is a very important point. There can be no doubt as to | 


Eddis, according to Mr. Cowasjee’s admission, remonstrated with him 
for having suggested to Ohn Ghine that he should bribe Hardless. 


‘This is a very serious imputation for a barrister of long standing to 


make against another barrister of long standing, and if the imputation 
‘was made, as Mr. Cowasjee admits, we cannot doubt that it must have 
impressed itself strongly on Mr. Cowasjee’s mind. 

The importance of this fact appears when the evidence ‘of Mr. 
Giles, the Government Advocate,is considered. Mr. Eddis had, on the. 


-day after the abduction trial was concluded, that is the 10th Febtuary, ‘ 


made a statement to Mr. Giles which, among other things, contained 
an accusation that Mr. Cowasjee had advised Ohn Ghine to bribe 
Hardless. On 27th February Mr. Giles had an interview with Mr. 
Cowasjee, and stated to him the substance of Mr. Eddis’ accusations. 
‘With. regard to that interview Mr. Giles says :— 

In the course of that conversation I putto Mr, Cowasjee Mr. Eddis’ account of 


how he had spoken to Mr. Cowasjee in the Sessions Court, saying that there must 


“be nothing of that sort, or else he would leave the case and that Mr. Cowasjee 
must so inform-Ohn Ghine. Mr. Cowasjee said there was nothing of the kind. He 
‘certainly never suggested to me that Mr. Eddis’ remark had been made ne 
-answered as he states in his explanation to this Court, 


Mr. Cowasjee says that, so far as he can remember, at his interview 


‘with Mr. Giles, not a word was said as to what,passed between him ~ 


rand Mr. Eddis in the Sessions Court. We have not the slightest 


‘hesitation in believing Mr. Giles’ evidence that he did put ‘to Mr. 


“Cowasjee Mr. Eddis’ account of what occurred in the Court. 

The circumstances appear to us to raise very damning and very 
‘conclusive inferences. Mr. Cowasjee’s defence implies that he knew 
‘that his senior advocate in the case had imputed to him) behaviour of 
‘a most improper kind. We cannot believe but that if this were the 
case, it must have left a very strong impression on Mr. Cowasjee’s 
“mind. We cannot believe that Mr. Cowasjee could have forgotten 
“that the incident was put to him by Mr. Giles. On the contrary we 
-have no: doubt that if the events that occurred in the Sessions Court 
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were such as Mr. Cowasjee now describes them to be, they must have- 
been iresh in ‘his memory during his interview with Mr. Giles, and 
would have been related tohim. The irresistible inference is that the: 
portion of the defence which relates to the events that occurred in the 
Sessions Court is not true, and that it was concocted after the interview: 

between Mr. Giles and Mr Cowasjee. , 

The only reliable evidence as to what Mr. Cowasjee said to Oha 

Ghine .on the corridor on, the morning of 2nd February is the state-. 
ment of Mr. Eddis as to what Ohn Ghine admitted to him in the tiffin 

interval, Ohn Ghine is abcut as shifty a witness as the other members. 
of his family whose evidence has been already commented on and 

disbelieved. Since his interview with Mr. Eddis on the 2nd February 
he has denied that the hint to which he referred was a ‘hint to bribe,,. 
and says that it was a hint to watch Hardless. We believe that the 
account given by Mr. Eddis of the conversation that occurred between 
him and Ohn Ghine in the tiffin interval is substantially correct. If the 
whole of that conversation be considered it is quite clear that the word 
“ hint” cannot possibly bear the construction that Ohn Ghine-now places: 
onit, Ohn Ghine was questioned by the Government Advocate on 19th: 
February. He denied that there was no hint to bribe, and then said that 

Mr. Cowasjee had given hima hint to app: oach Hardless, but again said 

that there was no hint to bribe. When asked torelate the conversation 

that had passed between him and Mr. Cowasjee he said that Mr. 

Cowasjee asked him whether he knew Hardless, and again whether: 
he liad ever spoken*to Hardless, and that Mr. Cowasjee had then said 
that there were rumours that the other side were bribing. Hardless. 
This, he said, was the whole of the Conversation. In this Court he- 
denied that he had used the term ‘“ hint to approach.” It may be- 
remarked that the three statements that he admits were made at that. 
interview are more consistent with the idea that he was being asked 
to bribe Hardless than with the idea that he was asked to watch him. 
But -Ohn Ghine is a witness in whom we can place no reliance. If 
the evidence in the case is sufficient to proved that Mr. Cowajee said 
to Mr. Eddis that he had asked Ohn Ghine to bribe Hardless, we: 
will have no difficulty in coming to the conclusion that Ohn Ghine’s: 
statement to Mr. Eddis proves that Mr. Cowasjee actually did advise: 


. Ohn Ghine to bribe Hardless. 


It has been urged that Mr. Hardless was an unimportant witness. 
and that there would have been little use in bribing him. He was. 
unimportant in the sense that if his evidence proved that the lettérs. 
were. forged it would only destroy a plank of the defence, and would 
not be conclusive as to the guilt of the persons charged with abduc-- 
tion. But it was of the utmost importance in the interests of the prose-- 
cution, because if it proved that the letters were genuine, it would: 
have completely demolished tle whole case for the prosecution. 

It is suggested that throughout the adduction case Mr. Eddis was: 
excited, and incapable of exercising a calm and sound judgment.. We- 


certainly think that Mr. Eddis erred-in judgment in continuing to act.. 


with Mr. Cowasjee after he believed that Mr. Cowasjee had resorted 
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to malpractice. If the result of the trial had been a conviction instead 
of an acquittal, Mr. Eddis would have found that he had incurred a 
grave responsibility which left him ina very serious position. But we 
see no reason to doubt that Mr. Eddis’ powers of memory and obser- 
vation were unimpaired. We have no reason to doubt that heis.a 
truihful witness, and we believe that the statement which he made to 
the Government Advocate, which has led to these proceedings, was 
made under a sense of duty, and that the duty, Was an unwelcome and 
painful one to him. 

‘The statements of Mr. Cowasjee which Mr. Eddis has related, viz., 
(1) ‘ Phe bargain is not yet completed,” (2) * I have advised Ohn Ghine 
to bribe Hardless,”’ or words to that effect, (3) ‘I have never advised 
a client to do so before, but in this case 1 thought it necessary,” are 
statements which would naturally leave a vivid impression on his 
“memory. lf, as we believe, he is a truthful witness, it is difficult to 
see how these statements could’ be false in the sense of being. miStaken: 


The statement nade to Mr. Eddis by Ohn Ghine, affer Ohn Ghine ~ 


lad been informed that Mr. Cowasjee himself had said that ke advised 


him to bribe, Hardless, was, “ Oh, Mr. Eddis, he only gave me a hint.” . 


. This statement also must have strongly impressed Mr. Eddis, and we 

- are unable to hold that there was any room for. mistake as to its 
meaning. 

Mr. Eddis receives corroboration from persons of | undoubted 
respectability to whom he repeated the statements on the same day 
after the lapse of afew hours.’ It’ is quite clear that his evidence 
accords with the impressions that were on his mind on the day on 
which the events occurred. 

The defence has given no consistent explanation of these incrimi- 
nating circumstances. On the contrary, for reasons that have already 
been fully stated, the very strongest inference has been raised that. 
the defence is false, and that it was concocted after the events. 

[t is urged that it is improbable that a barrister and an advocate 
of long standing, of much experience, and of great wealth, would 


commit professional and social suicide; by commi ing an act of gross _ 


misconduct, and immediately disclosing it to another advocate, as 
Mr. Cowasjee is alleged to have done. We admit the improbability, 
but we cannot escape the conviction that the evidence forces upon us. 

We find that it is proved beyond reasonable doubt that Mr. Cowas- 
jee on the 2nd February said to Mr. Eddis, “I have advised Ohn Ghine 
to bribe Hardless" or words to that effect, and also the words, “I 
’ have never advised a client to do so before, but I thought it necessary 
in this case,” and that Mr. Cowasjee actually did what in these state- 
ments he admitied that he -had done and advised Olhn Ghine = bribe 
' Hardless. 

We find that Mr. Cowasjee is guilty of gross. professional miscon- 
duct as charged in the seond charge. There can .be no. professional 
misconduct more gross than this. An advocate: who is representing 
the Crown in a criminal trial. advises his client to bribe a witness in 


order.to obtain a conviction. Thereis only one order that we can 
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pass in such acase. We direct that Mr. Bomanjee Cowasjee be 
dismissed from his office as an advocate of this Court. 

As Mr. Hardless has been frequently mentioned in these proceed- 
ings, we desire. to add that there is not a word of evidence from which 
it can be inferred that a bribe was ever offered to him or that there is 
any stain-on his character. 3 ‘ 

The appeal was heard ew-parte, and.on the 14th November {906 
their Lordships of the Privy Council stated that they would advise His 
Majesty in Council to allow the appeal, and would give their reasons 


for doing so at a future date. 


. The judgment of their Lordships was duibrcead on the 14th 
December 1906 by — 

Lord Davey.—This is an Appeal from an Order, dated the 2st 
March 1906, of the Chief Court of Lower Burma, by which Order the 
Appellant was dismissed from his office as an advocate of the Court. 

The Appellant was called to the Bar by the Honourable Society of 
Lincoln’s Inn on 17th November 1891, having previously been 
admitted as an attorney of the Calcutta High Court in 1879, and from 
the year 1881 was an advocate of the Court of the Recorder of 
Rangoon until the establishment of the Chief Court of Lower Burma, 
and from that date he has been an advocate of the last-named Court. 

On the 9th March 1906 the Appellant was served with an Order of 
the Chief Court whereby he, was called upon to show cause why he 
should not be dismissed or suspended from his office as advocate of 
the Court in the event of two chargés which had been framed by thé 
Court, or either of them, being found to be true. These charges were 
as follows : — 

1, That you, whilst: employed as an advocate for iis prosecution of Maung E 
Maung and others’ charged with having abducted Ma Nu, the daughter of 


Maung Ohn Ghine, C.I.E., and his wife, Mah Yeik, having been made aware 
that some letters had been received by members of Maung Ohn Ghine’s family 


- Which purported to be Ma Nu’s, advised the family to say nothing about such 


pita having been received, and designedly withheld from the police and from 
_Eddis, the senoir advocate conducting the prosecution, the fact that such 
iatieed had been received, and you were thereby guilty of gross professional 
misconduct. 
. 2. That you, whilst tke trial of the said Maung E Maung and others was 
proceeding at the First Criminal Sessions of this Court in this year, and-when 
you were acting as oneof the advocates for the prosecution, suggested or “hinted 
to the said Maung Ohn Ghine that he should influence or attempt to influence 


.. Mr. Hardless, a professing | expert in handwriting, by improper means, in order 


that Mr. Hardless. might be induced to express opinions favourable to the prose- 
cution’s case in connection with certain letters produced during the course of the- 
said case; and you were thereby guilty of gross: professional misconduct. 

The circumstances in which these charges came to be made dpainst 
the Appellant were shortly as follows. The Appellant had been 
engaged as junior Counsel with another advocate (Mr. Eddis) to con- 
duct the prosecution of certain persons charged with the abduction of 
a girl named Ma Nu, daughter of One Ohn Ghine, both in the 
Magistrate's. Court and at the trial at a Criminal..Sessions. Ohn - 
Ghine was absent from Burma when the prosecution. was commenced, 
and retuvned on the 17th August 1905, while the case was . pending. in 
‘the Magistrate's Court. A day or two previously some member of the 
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family informed the Appellant that letters purporting to come from 
Ma Nu had been received by her mother. And the Appellant said 
they would go into them on Ohn Ghine’s arrival, which he was told 
was expected in two days. After his arrival the letters were at once 
handed to the Commissioner of Police. This was the substratum of 
fact on which the first charge was founded. During the trial in the 
Sessions Court, which took place in February 1906, certain other 
letters purporting to have been written by Ma Nu, which, if genuine, 
tended to show that the case was one of voluntary elopement and not 
abduction, were produced for the defence. Mr. Hardless, who is 
described in the judgment of the Chief Court as “the Government of 
India expert in ‘ handwriting,’ happened to be in Rangoon, and was 
asked by the Commissioner of Police to give evidence as to the 
genuineness of these letters. Ohn Ghine was under the impression 
(without, it should be said, the slightest apparent foundation) that 


Mr. Hardlesg had been cr would be bribed by the other side, and more - 


than once pressed his fears upon both. Mr. Eddis and the Appellant. 
As they were going into Court on Friday, 2nd February, the Appellant 
said something to Mr. Eddis which conveyed to his mind the impres- 
sion that the Appellant had advised Ohn Ghine to bribe Mr. Hardless. 
Mr. Eddis did not profess to remember the words used by the 
Appellant, but was certain that the Appellant went on to say that he 
had never advised a client to do such a thing before, but in this case 


he thought it necessary. This hurried conversation was the foundation - 


of the second charge. 
The learned Judges held that it had not been proved: that the 


Appellant was guilty of the first charge. The evidence given in support 
of this charge is not directly material on the second charge, but it 
is not unimportant as showing a certain inexactness in Mr. Eddis’ 
memory of spoken words, and a tendency in his mind to give a colour 
to words used in conversation which they do not necessarily bear. 
For example, Mr. Eddis stated in his evidence that he told Mr. 
McDonnell, the Commissioner of Police, that ‘ Cowasjee had known: 
about. the letters all the time,” and this was contirmed by Mr. 
McDonnell. But Mr. Eddis admitted that he had not asked the 
Appellant how long he had known about them, and made no inquiries 


from him at all at any time as to wben he got them. And the fact (as - 


proved) was that the Appellant had known of the existence of the 
letters only two days before they were produced. 

On the second charge Mr. Eddis was corroborated by Mr. Lentaigne, 
his partner, Mr. Clifton, an assistant in his office, and Mr. McDonnell, 
who severally stated that Mr. Eddis had on the same day repeated to 
them his impression of the effect of his conversation with the Appellant. 
This evidence was admissible under the Indian Evidence Act (Section 
157), but it only tends to support the credibility of Mr. Eddis, and does 
not Carry the. matter any further on the real. issue, whether the 
Appellant did in fact advise Ohn Ghine to bribe Mr. Hardless. 

The Appellant’s story is thus stated in his evidence-in-Chief :— 

I never had any conversation with Mr. Eddis in the Bar Library with regard 
so bribing Mr. Hardless. I had conversation with him in his own chambers, and 
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also in the corridor of this Court with regard to Hardless. Mr. McDonnell was 
then standing with bis hand on the railing of the passage leading ‘to the lavatory. 
The conversation in Mr. Eddis’ chambers was on the previous day. In his 
chamber I told Mr, Eddis that Ohn Ghine told me that the defence were trying 
to bribe Hardless, and that Ohn Ghine wanted me to get the Commissioner of 
Police .to set a watch on Hardless, and that I had told Ohn Ghine that this was 
impossible for me to do unless there was some tangible proof of attempts being 
made by the defence. I.did not on that occasion say anything to the effect that 
i would advise Ohn Ghine to bribe Hardless. Mr. Eddis told me on that occa- 
sion that Ohn Ghine had also spoken to him on the. subject. From what has 
transpired in Court during this inquiry, I am inclined to think the conversation 
in the corridor was on the Friday. When I wrote my explanation I was in doubt 
whether it was on the Friday or on the Monday. When I came to Court that 
day f met Ohn «shine, who told me that we had done nothing in the matter, and 
Hardiess had been got over and was going to give evidence against the prose- 
cution. I said I did not believe it. He insisted that this information was. 
reliable, Before that I had told him that if the bribery had taken place he would 


_ not have the means of knowing it When he insisted I lost my temper to a certain 
_extent, and said that‘ if the other said could have done that, you could have 


done it too.’ I then went and got my gown and went downstairs to the ‘original 
Civil Court, where I had. something to do. When I came up I met Mr. Eddis at 
the top of the stairs as he was coming out of the Bar Library, and I told him alf 
that had happened between me and Ohn Ghine.. While we were finishing the 
conversation the Court gong sounded and we both went to the Sessions Court. 


When f was talking to Ohn Ghine in the corridor before going downstairs I did 


not see either Mr. Eddis or Mr. McDonnel ‘nearby. I spoke to Ohn Ghine 

néar the Jiiry room, 1 did not take Mr. Eddis aside. I spoke to him as one 

advocate would speak to another. about a: delicate matter. I ‘mever on that 

occasion or atany time said to Mr. Eddis that I had never done such a thing 

before, but I had advised Ohni Ghine to bribe Hardless, as I thought in that.case 

it was nesessary, In the Sessions Court Mr, Eddis said to me, ‘This is a serious 

matter. You ought to’ speak to Maung Ohn Ghine and tell dim that there ought 
te be nothing of the kind in this case.’ I laughed and said, ‘Maung Ohn Ghine 

is not such a fool as to misunderstand me.’ That was all that passed between 

me and Mr, Eddis on that occasion. I never heard anything more abowt the 

inatter until, Mr, Giles spoke to me on the 27th February, Mr. Eddis never 

referred to the matter again in my hearing. I have no recollection of having ~ 
used the words, ‘ The Bargain is not yet closed or compleled’ 1 could not have 

used such Words, because my information was definite that Hardless had been | 
bribed, and that he was going to give evidence against the prosecution, Ohn 

Ghine told me definitely that Hardless had been bribed, and he. insisted that his 

information was .reliable, 


‘vir. Eddis' account of the conversation in Court was as follows :-— 


When we got into Court I said that nothing of the kind he has just told me 
could possibly be allowed, and he must tell Ohn Ghine’ so. The case was then 
going on, into the best of my ines 1 was standing up examining a witness. 
He made no reply. ; 


Iti is, of course, quite possible thay under these circumstances, when 
Mr. Eddis’ attention was engrossed in the examination of a witness, 
he may not have heard the Appellant's reply, or it oe have failed to 


‘attract his attention. 


_ ‘Phe occasion and supposed effect of the statement alleged to have 
peenmade'by the Appellant that “the bargain is not yet completed,” 
is veiled in some obscurity. It is put by McDonnell in a previous 
conversation between the Appellant, Mr. Eddis; and himself on the 


game. morning, (Friday, the 2nd February,” and that, is confirmed by 


“Mr: Eddisin his examination-in-chief ' 
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There was arumour flying about that Hardless’ evidence would be in favour 
-of the defence, and I cannot purport to give the whole of what occurred, bunt 
Cowasjee said, if that was so, Hardless must have been bribed, and then went on to 
use these words, ‘The bargain, however, is not vet completed.’ hs 


In his cross-examination he enlarges the statement into ‘‘ The 
bargain is not yet completed.” I do not say that Hardless is bribed ; 
“the. bargain is not complete.’ The Appellant denies having made 
the statement at any time. No very definite meaning can be atlached 
to the words, which, however, appear to refer to the apprehended 
.action of Ohn Ghine’s opponents. And their Lordships do not attach 
any weight to them for the present purpose. 

The Government Advocate in support of the case against the 
Appellant calied Ohn Ghine. After a few questions, the answers to 
which the learned Counsel considered unsatisfactory, he obtained leave 
to treat Ohn Ghine as a hostile witness and cross-examine him.’ But 
no admission was elicited from the witness that the Appellant had 
_advised- him to bribe Hardless, and in fact -he explicitly denied it. The 
Court expressed the opinion that Obn Ghine was a witness in whom 
they could place no reliance. 

Even before Onn Ghine’s examination, when there was no question 

- of discrediting him, Mr. Eddis, in answer to.questions from the Chief 
Judge, had stated the particulars of interviews he had with Ohn Ghine 
in the absence of Appellant, and repeated statements then made 

. to him by Ohn Ghine. And after Ohn Ghine had been examined, the 
Government Advocaté went himself into the witness-box and was 
allowed to state the particulars. of a long conversation between Ohn 
Ghine and himself. The learned Judges in their judgment say :— 


The only reliable evidence as to what Mr. Cowasjee said to Ohn Ghine in the © 


corridor on thé morning of 2nd February is the statement of Mr. Eddis as to what 
Ohn Ghine admitted to him in the tiffin interval. 


Their Lordships are of opinion that. the evidence given by 
Mr. Eddis and by the Government Advocate was inadmissible for the 
_ purpose for which it was used, or as against the. Appellant. Even if 
it was admissible for the purpose of impeaching the credit of the 

witness under Section 155 (3) of the Indian Evidence Act, what would 
‘it prove? It might prove that Ohn Ghine was an unreliable witness 
who said one thing one day and another thing another day, and tend 
to discredit his sworn statement, but it would not prove the truth of 
his unsworn statement or make it evidence against a third person. 
. Obn Ghine was questioned by the Government Advocate as to what 
he had said: to Mr. Eddis, but he adhered to his statement that “x the 
' hint” of which Mr. Eddis had spoken was a hint to have Mr. Hardless 
‘watched, and that the Appellant had never advised. him or hinted to 
him to have Mr. Hardless bribed. It appears that he did in fact take 
measures to have Hirdless watched. -Their Lordships are disposed 
‘to agree that Ohn Ghine’s evidence cannot be implicitly relied on. 
On the other hand, they cannot accept Mr. Eddis’ statement of his 
‘conversation with Obn Ghine as adniissible evidence against the 
Appellant. But, in saying so, they think it fair to the Appellant to 
say that the words attributed to Ohn Ghine by Mr. Eddis appear to 
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them capable of a different construction from that put upon them by 
the learned Judges. 

There is, therefore, no direct evidence that the Appellant in fact 
advised Ohn Ghine to attempt to bribe Hardless, and the only evidence: 
in support of the second charge against the Appellant which has to be 
considered is Mr. Eddis’ report of (1) a hurried conversation lasting 
some half minute, as to the greater part of which he cannot remember 
the words used, and as to the rest of. which the words deposed to are 
innocent or otherwise according to the context, and (2) a whispered 
conversation between two barristers in Court, whilst one of them was. 
on his legs ¢xamining a witness. Their Lordships are of opinion that 
such evidence is quite insufficient to support the grave charge made 
against the Appellant. 

In a case of this kind it is permissible for Judges of fact to consider- 
the probabilities:, It is improbable that a man of the Appellant’s 
experience could suppose that a witness like Mr. Hardless was amen- 
able to be bribed to. give false testimony, or not have known that any- 
attempt to influence him in that way would recoil on him who made it: 
It is yet more improbable that. aman in the Appellant’s professional 
position would imperil his whole future in sucha manner or for such 
a purpose, And it is almost impcssible to believe that if he did so. 
he would at once go and tell it to a leading European Advocate, and 
that too in a rublic place where he might be overheard. 

Mr. Eddis does not seem at first to have taken so serious a view ° 
of the matter as he: afterwards did. His continuing to conduct the 
abduction case. with.the Appellant may be explained by his unwilling- 
ness to inflict an injury on bis client, but it is difficult to understand 
why, believing all he did about the Appellant, hé appeared in another - 
case with him as his leader on the following 23rd February. 

For these reasons their Lordships thought it their duty, as they 
stated on the 14th November, humbly to advice His Majesty that the 
Order appealed from be reversed, and that the Appellant, Mr. 
Bomanjee Cowasjee, be restored to his office as an advocate of the - 
Chief Court of Lower Burma, as from the 21st March 1906. The. 
Appellant very properly does not ask for any costs of this Appeal. 





Before Mr. Justice Hartnoll. — 
HAJEE GOYA KAKA 9. S. A. ZACCHEUS anp Two. oTHERS. 


Bagram—for: appellant (plaintiff). 
Lambert—for Ist and. 3rd respondents (defendants). 


Execution sale, Suit to set aside—E ffect of confirmation of execution Sale—Liimil ation - 
Act, Schedule II, Article 12 (a)-——Code of Civil Precedure, s, 312." 


A sale. in: exec.tion-of .a-decree does not affect the right, title and interest. in the 


‘property sold of persons other than the judgment- -debtor, 


Article 12, clause (a}, of the Second Schedule of the Limitation Act only refers: 
to suits by persons who are bound by the confirmation of the sale. under section 312° 
of the ‘Code Of ‘Civil Procedure, and not to suits by persons other than -thé purchaser 
or the parties to the suit in execution of the decree of which the sale was held. : 


iv. | LOWER BURMA RULINGS. 4] 


Lalchand Ambaidas v. Sakharam, (1868) Bom. H.C. Rep., A.C.J., 139; 
Parcki Ranchor v. Bai Vakhat, (1186) 1.L.R. 11 Bom., 119; Vishnu Keshav v. 
Ramchandra Bhaskar, (1886) I.L.R, 31 Bom., 130; Kadar Hussain v. Hussain 
Saiicb, {1895) I.L.R. 20 Mad., 118 ; followed. 

In Civil Regular No, 15 of 1902 of the Court of the Subdivisional 
Judge, Toungoo, S.A. Zaccheus sued Kateiza Bi, Ma Bibi, Fatima Bi, 
Alima Bi and Mahomed Kooty to recover Rs. 755, and obtained a 
clecree against all the defendants except Alima Bi. In execution of 
that decree he applied for the attachment of a certain house—No. 45 
in Merchant Street, Toungoo—and wrote ‘ defandants being sharers in 
the joint property as heirs of Fakeer Kaka deceased.’ The Subdivi- 
sional Judge ordered the house to be attached to the extent of the 
interests therein held by the judgment-debtors, and subsequently 
ordered the shares of the judgment-debtors in’ the attached property 
to be sold. 

The present suit was brought by one Hajee Goya Kaka against 
Zaccheus, Kishnappa Chetty, Moss, Kateiza Bi, Ma Bibi, Phatoo, who 
appears to be the Fatima Bi of the former suit, and Mahomed Kooty, 
and in the plaint he states that the house No. 45 attached in the former 
litigation belonged to himself and nine others, inclnding Kateiza Bi, 
Ma Bibi, Fatima Bi, and Mahomed Kooty, that by mistake the bailiff 
‘sold the whole house to Kishnappa Chetty instead cf the respective 
interests therein of the judgment-debtors in the former suit, and that 
Moss bought it from Kishnappi Chetiy. He therefore asks for a 
declaratory decree that only the right, title and interest of Ma -Bibi, 
Fatina Bi and Mahomed Kootyin the said house was soldin the 
execution proceedings and not the entire house. He also asks for 


other relief that it is unnecessary to set out for the purpose of deciding - 


this appeal. The Subdivisional judge gave the plaintiff a decree 
against which an appeal was filed in the Court of the Divisional Judge. 
The Divisional Judge allowed the appeil and dismissed the suit on the 
ground that it was barred by limitation under Article 12 of the Second 
Schedule of the Limitation Act. 

Against this decision a second appeal has been laid in this Court on 
the following grounds— 

(1) for that the lower Appellate Ccurt erredin law in holding that 
the said suit was barred under Article 12 of the Limitation Act ; 

(2) for that the lower Appellate Court. further erred in law in 
holding that the suit was to set aside a sale within the meaning 
of the said article. : . 

Ti seems to me that the decision of the learned Divisional Judge 
was erroneous, and that Article 12 of the Second Schedule of the 
‘Limitation Act does not apply to this case. A sale in execution of 
decree can only deal with and pass the right, title and interest of the 

' judgment-eebtor, and it cannot pass the right, title and interest of 
others than the judgment-debtor. Section 312 of the Civil Procedure 
Code states that the Court confirming the sale confirms it as regards 
the parties to the suit and the purchaser. In-this case itis. alleged 
that the cause of action. arose when the bailiff. sold the whole house 
and not only the right, title and interest of the judgment-debtors in it. 
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‘The other heirs, whose behalf Hajee Goya Kaka is now suing in his 
representative capacity as executor under his father’s will, were not 
patties to the suit brought by Zaccheus, and so are not persons who 
would be bound by the sale, if the present suit had not been brought. ° 
In the case of Lalchand Ambaidas v. Sakharam (1) it was said: 
“ Clause (3) of section 1 of Act XIV of 1859 is in terms applicable only 
to suits to set aside the sale, and the concluding words appear to show 
that it is to be construed strictly. They are ‘ the period of one year 
from the date at which the sale, was confirmed or would otherwise have 
becomé final and conclusive, if no such suit had been brought’ These 
words are inapplicable to a suit where dispossession is the cause of 
action and it may not have taken place till some time after the sale: 
was confirmed. They seem to refer toa suit by a pirty to the suit in 
which the execution issued, or by the purchaser, who ate bound by the 
confirmation of the sale, and not to a suit by a person not bound by 
it.’ The rule in Article 12, clause (a), of the Second Schedule of the 
present Limitation Act is the same as in clause (3) of section I of Act 
XIV of 1859. In the case of Parekh Ranchor v. Bat Vakhat (2) and 
Vishnu Keshav v. Ramchandra Bhaskar (3) the same view is taken ; 
and again in the case of Kadar Hussain v. Hussain Saheb (4)—a Full 
Bench case—it was held that Article 12 (a) is not applicable to a case in 
which dispossession is the cause of action andin which the plaintiff 
was not.a party to, or bound by the sale, and accordingly that a suit 
brought in 1892 to recover possession of the plaintiff's share of land 
sold by mistake in execution of a decree against his uncle in 1881 was 
not barred by limitation. In that case the learned Judges remarked : 

Whatever was the intention of the parties who took part in the execution ie. 


‘that transaction could not affect the title of the plaintiff, and therefore it was not 


necessary for him to have the sale set aside. 
I accordingly hold in the present case that, as the heirs of Hates 


Fakeer Kaka other than the judgment-debtors in the suit in the execu- 
tion proceedings relating to which the house was alleged to be sold 


.were not parties to that suit, and are not bound by that sale, this suit 


is not barred by Article 12 (a) of the Second Schedule of the 
Limitation Act, F 

T.accordingly reverse the decree of the Divisional Judge, and as - 
the appeal was decided on a preliminary point remand it back and 
direct that the Divisional Judge. do re-admit the appeal and proceed to 
determine it on its merits, costs to follow the final result. 








Before Mr. Justice Irwin, CSI. 
KING-EMPEROR v, HEIN KWAING. 


“Rivival of a in reviSion—Further inquiry—Combpletion of vevived 


proceedings—Criminal Procedure Code, s. 437. 


When a prosecution is revived by.an order in revision under section 437, 
Criminal Procedure Code, the trial must be brought to a ‘conelusion by. the 
“Magistrate holding the revived inquiry in the same way as’ if the case hee" been 


originally instituted before’ him. 





(1) (1886) Bom. H.C. Rep. A.CJ., 139. | (3) (1886) L-L-R., 11 Bom.,130. 
(2) (1886) LL.R. 11 Bom., 119. (4) (1895) LL.R, 20 Mad, 118. 
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Quecn-Empress v. Papadu, (1884). L.L.R. 7 Mad., 454, followed. 

The District Magistrate’s order of reference is not complete. He 
‘says that the Township Magistrate of the second class discharged the 
accused, but that in his opinion the offence was conclusively proved, 
and herecommended that the accused be convicted and sentenced: to 
six months’ imprisonment. 

If this were a complete and correct statement of the facts the reply 
would be :— 

(a) It would not be legal to convict the accused, as he has never 
been charged. 

(6) The District Magistrate is in error in referring the case to 
this Court, as he has power to take sufficient action himself 
under section 437 of the Code of Criminal Procedure. 

On referring to the record, however, I find that on 30th August 
the then District Magistrate did take action under section 437.. He 
‘ directed the Magistrate to frame a charge and call.on the accused 
to enter on his defence, to record the evidence of such witnesses as 


accused called, and then to return the record to the District Magistrate.’ 


The Township Magistrate having been transferred and succeeded by a 
Magistrate of the third class, the District Magistrate's orders were 
carried out by the Subdivisional Magistrate. 

The District Magistrate’s orders were correct, except the last part. 
He was wrong in directing the Magistrate to return the record to him. 
In Queen-Emtress v. Papadu (1), it was held that a prosecution 
lawfully revived must he déalt with in accordance with law in the same 


way in which a prosecution originally instituted is dealt with. I agree - 


with that, and so far as my experience goes it has never hitherto 
been doubted in this province that such is the meaning of the law. 
When a Magistrate is ordered to make further inquiry into the case 
of an accused person who has been discharged he ‘must either charge 
the accused or: discharge him again. If he charges him he must 
proceed to either acquit or convict. 

Iset asideso much of the District’,Magistrate’s order as directs 
that the record be returned to him, and [ direct that the record be 
‘returned to the Subdivisional Magistrate, who will proceed to ‘dispose 
of the cose in accordance with law. 


ond 





Belete Sir Charles Fox, Chief Judge. 
. i NGA PYU. 
: - (2. TUN PE: 
KING-EMPEROR »v.+ 3. PAW THIT. 
14. THA SAING. 
(5 PO MYA. 


Pwé—Music and datcing—An yein- -Pwe— Lower Burma Village Act, s.13A. 
The accused held an entertainment described as an anyein-pwe, at which two of 
‘the village girls danced and music.was played. 


Heid,—that in the absence of a special notification under clause (3), such an 


entertainment i is nota dw within the meaning of section 134 of the Lower Burma 
age Bet EEA, as amended by Burma Act I of 1904. 


(1) (1884) LLR. 7 Mad., 454. 





1906. 
KING- 
EMPEROR 
U. 

HEIN 
KWAING. 


Criminal 
Revision 
No, 99B of 
-1907, 


* April 30th, 


1907. 


—_— 


1907, 


KInG- . 
EMPEROR 


Uv. 
Nea Pyuv. 


Criminal 
Revision 


No. 74A of -— 


1907, 
‘March 11th, 
07. 


44 LOWER BURMA RULINGS. [vor.. 





‘The accused have been convicted of holding a fwé in a village 
without a license. In the police report the pwé is described as an, 
anyein-pwe. The accused said that two of the village girls danced and 
music was played, but it was not a big anyein-pwé. The latest 
indication of what the Legislature means by the term pwé shows that 


‘the above description of entertainment was not intended to be 


restricted, unless the Local Government finds it necessary to bring 
them under control. 

Under the ameadment of the Act ““pwé” ordinarily means a puppet- 
show or dramatic performance, or a native cart, pony, boat or other 
like race held for public entertainment whether on public or private 
property. 

The Local Government has not declared an assembly of villagers at 
which there is music and two of the village girls dance to bea fwé 
under the Act, consequently the accused were not liable to be convicted. 

The convictions and sentences are set aside, and: the accused are 
acquitted. 

The fines paid will be refunded. 








Before Mr. Justice Irwin, C.S.I. 
KING-EMPEROR og. PO NAN. 


Order of municipal Committee—Fine for continuing disobedience of order after 
conviction—Authorization of Municipal employee: to make complaint>Form of: 
complain'—Burma, Municipal Act, 1898, $s. 180 (1), 195. 

Accused was ordered under section 130 of {the Burma Municipal Act to vacate. 
the-house he occupied. The order not being: complied with, he was prosecuted 
under section 180 (1), convicted, and sentenced to pay fine. He wasalso ordered. 
by the Magistrate to move out within five days, failing which he was to pay a fine: ~ 
of Rs. 5 for every additional day of disobedience. 

Fleld,—that the Magistrate had no authority to modify the order of the Muni- 
cipal Committee by allowing the accused to clisrepard it for five days. 

Held ; also,--that the Magistrate had no power to inflict a fine contingent on. 
future events. In the event of the disobedience of the order continuing atter the 
date of the conviction, the proper course would be for the Committee to prosecute 
the accused again. If convicted, he could then be fined Rs, 5 for every day the- 
disobedience had continued, down to the date of the second conviction, 4 

A complaint of an offence under the Municipal Act must be. made by the 
Committee or by some person authorized by the Committee. Form at foot of 
complaint considered. 

The Nyaunglebin Town Committee on 29th November served a 
notice on Po Nan directing him under section 130 of the Municipal Act. 
to vacate the house he occupied within 48 hours, and not to occupy it 
again until it was put.into a sanitary condition. 

The order was not obeyed. Po Nan was prosecuted and convicted 


“ander section 180 (1) of the Act'on 15th December 1906. The sen-. 


tence is in these words, “ Accused will pay a fine of Rs. 15 or suffer: 
two. months’ simple imprisonment. Hewill more out in five days. 


. Failing to do so by the 20th instant he. will pay Rs: 5 every day for 


non-compliance.” 

The orders to move in five days.and.to pay Rs. 5 per, day are in my. 
Opinion illegal. I can find nothing in the Act authorising the . Magis- 
trate to make such orders. The notice issued by the Committee was not 
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‘superseded by the conviction. It remained in full force, yet the Magis- 
trate’s order purported to modify it by permitting the accused to dis- 
regard it for five days. The Magistrate had no authority to limit: it 
in this way. ; 

Again, the Magistrate had no authority to inflict a fine contingent 
on future events. The words of the section are, ‘‘in case of a continu- 
ing breach, with a further fine which may extend to five rupeés for 
every day after the date of first conviction on which the offender is 
proved to have persisted in the offence.” In the present prosecution 
the Magistrate was functus officio when he realized the fine of Rs. 15. If 
the disobedience continued after that date the Committee could institute 
afresh prosecution. In that prosecution the previous conviction (in 
the present case) should: first be proved or admitted. Then the 
continuance of the disobedience should be proved or admitted. Then 
the Magistrate could inflict a fine not exceeding Rs.5 per day, from 
16th December (not merely from 21st December as ordered by the 
Magistrate) down to the last day on which the disobedience had 
continued at the date of the second conviction. 


I set aside the Magistrate’s order to move in. five days, and his 


order to pay Rs..5 per day for continuance of the disobedience. 
The prosecution was instituted on a printed form of complaint, 
which has these words printed at the foot :— 
; By order, 


Prosecution sanctioned. _ Municipal Prosecutor. 
President, 
Nyaunglebin Town, Committee. 


This is a bad form, and seems to me to be likely fo lead to ille- 
‘galities. Chapter IX of the Act contains nothing about sanction to 
prosecutions, but section 195 enacts that the complaint must be made 
-by the Committee or by some person authorized by the Committee. In 
this case the Secretary, Mr. Morrow, signed the complaint as prose- 
‘cutor, and presented it to the Magistrate. If Mr. Morrow was duly 
authorized in writing te prosecute for offences of this class, the Presi- 
dent’s sanction to the complaint was superfluous. If Mr. Morrow was 
not so duly authorized, the Magistrate acted illegally in accepting the 
-complaint, and the President’s sanction made no difference in this 
respect: The best form for the foot of a complaint would be - 

“Prosecutor authorized by the... ...........Municipal Committee 
by resolution dated........ scienlevnsie oleate to prosecute for offences 
under section............0f the Burma Municipal Act,” 





. Before, Mr. Justice Irwin, C.S.I. 
KING-EMPEROR »v. PO SHIN. 


Fabricating false Evidence—False entry or statement—Intention—Authorized 
signature for another—Indian Penal Coke, s. 192. ; ; 
"A petition praying thata fishery lease might be transferred from A to B, and 
' npurporting to be signed by A and B, was presented:to the Deputy Commissicner ‘by 
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A. Bvwas not present but his son was, and admitted having signed his father's 
name. He was subsequently prosecuted, although no attempt was made to show 
that he had acted fraudulently and without his father's authority, and was convicted 
of fabricating false evidence under section 192, Indian Penal Code, 


Held, _-that the conviction was bad, because(1) the writing of B’s name by his. 
son did not, under the circumstances, ‘constit: ute a false entry. or a false statement, 
and (2. there was no intention that it should appear in evidence in any proceeding, 

One Po Kin presented to the Deputy ‘Commissioner a petition 
praying that a lease of a fishery which he had purchased might be 
transferred to Shwe Wa. The petition purported to be signed by Po 
Kin and Shwe Wa, The. Deputy Commissioner asked where Shwe 
Wa was, when accused came forward and said he was Shwe Wa’s son 
and had signed his father’s name. The Deputy Commissioner made an 
oral complaint to a Magistrate, and the accused was convicted of 
fabricating false evidence, and a nominal punishment was inflicted, 


In my opinion no such offence was committed, because— 
(1) the petition does not contain a false statement, and 
(2) there was no intention that it should appear in evidence in 
any proceeding. 2 
As to (1), the document might be a false documient . within the 


' meaning of section 464, Penal Code, if accused had written his father’s 


name fraudulently or dishonestiy, but there is no suggestion that he 
acted fraudulently, and that.is probably why he was not prosecuied for 


' forgery. He said he had his father’s authority to sign, and this was 


not disputed by the“prosecution. I think itis contrary to the natural” 
meaning of section 192 of the Penal Code to say that Shwe Wa' Ss name: 
written by his son isa false statement or false entry. 


As to (2), the writing 3 of the name is causing acircumstance to:exist,. 
and doing so would amount to fabricating false evidence if the writer 
intended that the fact of the name being at the foot of the petition 
should appear in evidence in a proceeding taken by law before a public 
servant as such, and so appearing: should cause such public servant to 
entertain an erroneous opinion touching any point material to the result 
of the proceeding. It is conceivable that the Deputy Commissioner 
might have taken evidence on the petition of Po Kin, but the petition 
itself can inno sénse be called evidence. 


I therefore set aside the conviction and sentence. 





Before Mr Justice Hartaoli: 
1.PO TWE. 
§ 2. PO CHIT.. 
KING-EMPEROR i FO eae 
5»PO THEIN. ; 


‘Security proceedings —Preventive ‘secttons—Habitual offender—Joint inquiry— 
Misjoinder—Cr iminaliProcedure Code, SS. 110, 117 (4). * 


The question w! ‘ether a man ‘is a habitual: thief is a matter personal to one - 
individual alone,and such questions in respect of more than one person. should not 
be dealt with in the same inquiry. Section 117, sub-section (4) of the Code of 
Criminal Procedure refers to:cases such as’ those of persons who have been asso-. ” 
ciated in:an.act rendering them liable to. proceedings. under. section. 107, or 108 of the: 
Code of Criminal Procedure, where.the matter. under ° enquiry is ‘not one solely: 
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applicable or personal to one individual, and is not applicable to proceedings under 
section 110. ’ 

The four men were sent up on four separate charge sheets by the 
police, and the Magistrate joined the enquiries together into one. The 
four men were charged with being by habit thieves, ard in my opinion 

_ section 117 (4) of the Criminal Procedure Cocle does not apply to such 
acase. The matter under enquiry with regard to each man is whether 
he is an habitual thief or not, and not whether another man is an 
habitual thief or not, or whether another man has been asscciated with 
him in thieving. I can imagine men charged with being by habit 
thieves being seriously prejudiced by their cases being taken together. 
The question of whether a-man is an habiiual thief or not is a matter 
personal to himself and forms a matter separate by itself. 

Section 117 4) of the Code of Criminal Procedure would seem to 
refer to such cases as where several persons: are charged with being 
concerned in a wrongful act that may probably occasion a breach of.the 
peace (section 107, Criminal Procedure Code), or in an act regarding 
the dissemination ot seditioug matter (section 101, Criminal Procedure 
Code). In suchcases the matter under enquiry would be. the act 
likely to occasion.a breach of the peace, or the dissemination of 
seditious matter, and the matter is not one solely applicable or personal 
to one individual—that i is, as to whether a man is an teaser thief or 
not, f 
: * e * ‘i P 

Before Mr. Justice Irwin, C.S.1, 


(i. PO WA. 
2. MA MYIT. 
3. PO YON. 


_KING-EMPEROR v.44. THA LAN. 

: 5, TWE YA. 
6. PO CHEIN, 

(7, POTHAW. 


Gambling tn a public icons Person conducting—Daing, Convict ion of Burma 
Gambling Act, ss. 10,12. ; 


A “ daing” can only be‘convicted of.an offence under section 12, Burma Gam- 
bling Act, when the gambling he conducts is punishable under séction 11, A person 
conducting gambling in a place to which the public have access is only punishable, 
' like the players, under section 10, Burma Gambling Act. 


King-Emperor v. Nga Net and others, (1905) U.B.R. Gambling, 1, followed, 


- The formal finding is that itis proved. on the seven accused as 
stated in the charge, according to sections 10 and 12 cf the Gaming 
Act, Then sentence was passed on Nga Po Wa under, section 12, 
and on the others without specifying any section. The finding plainly 
does not comply with the provisions of section 367 (2) of the Code of 
Criminal Procedure. Turning to the proceedings under section 242, 


I find that: the charge was that ina garden behind Ngaputaw village. 


the fr-t.and second accused acted as pa while the other accused 
played cards for money. 


The Magistrate did not state in any part of the judgment whether. 
the garden was a common gaming-house or a place to which the public 


1906, . 
Kine- 
EMPEROX 
Vv, 

Po TwE, 
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Revision 
No. 996 of 
1906, 
December 
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1906 . 
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EMPEROR 


“ v. 
Po Wa, 


— 


_ on the meaning of the word “ public” in section 3 (4). In the expression 
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have access. He neve: considered the point at all.. If it was a 
common gaming-house, the persons who played cards for money in it 
ought to have been convicted under section 11, not section 10. - If it 
was a place to. which the public have access, the daing ought to have 
been convicted under section 10, not section 12. This is the view I 
expressed in King-Emperor v. Nga Net,;* and1 see no reason to 
alter it. 

As several months have Siac, since the sentences were passed I 
see no need to make any formal alterations in the convictions. 








* (1905) U.B.R., Gambling, 1—Card-gambling and cock-fighting were carried 
‘on under a tamarind tree near the village, Most of the accused were convicted of 
gambling and setting animals to fight ina public place, under section. 10. Nea 
Net and Nga Po Ye were convicted on the same facts, with the additional fact that 
they acted as daings, and this was held to be an offence under section 12. Accord- 
‘ing tothe police report Nga Net was the kyef daing and Po Ye the pé daing. | 

In the finding the words of section 12 are not used, as they ought to be, nor was 
the definition of common gaming-house referred to. ‘The Magistrate ought to have 
-carefully considered whether sucha place as is described in the judgment can, 
under the circumstances described, be held to be a common gaining -house. : 

Under section 3 a ‘‘common gaming-houre”’ includes a public place in which 
‘any instruments of gaming are kept or used for the profit or gain of the persous 
‘using such: place. “The expresson “Instruments of gaming" is defined in sub~ 
‘section (3), and doesnot include birds or animals. The decision in this case turns 

“owing, 
occupying, using or keeping,” I think the four verbs must he construed as ejusdem 
generis, and, if so, none of them can apply to a place which is public in the sense 
‘that the person charged with using ithas no right of use which differs from the 
right of the publicin general. There are many other places with are public in 
‘the ordinary meaning of the word, ¢.g., a theatre, a Railway: station, and a Court 
oflaw. | would say therefore that the “ using " in section 3, and the expres- 
sion “ having the use of ” in section 12, denotes something different from the using 
‘of the public at large who resort to the place. The “ using" in the second line of 
‘section 3 (1), clause (a), must be a'generaI: using of distinct from the special using 
iieatiaoes in the previous line, which converts the place into a common gaming- 

ouse. 

Moreover, in this ease the Magistrate made no distinction between the hyct dang 
and the #é daing, Even if the possession of cards could convert the space under 
‘the tamarind tree into a common gaming-house, the possession. of cocks could not, 
because birds and animals are not mentioned in section 3 (3). This confirms the 
construction I have placed on the definilion of ‘‘ public,” as it can hardly be sup- 
posed that the Legislature intended that the person who organizes offences under 
Clause (wz) of section 10 for his own profit should be punishable under section 12, 
while a person who organize offences under the other clauses of section 10 is not so. 


. punishable. 


Taking a comprehensive view of the Act, sections 11 and 12 relate to offences 

scconmmitted.in a common gaming-house, section 10 to offences commitied in a public 
‘place. Without going the length of saying that offences under sections 10 and 12 
cannot be comunitted ‘at the same time inthe same place, I think it. may safely be 
‘said that the primary object of the Legislature was not to. make the concuctor of 
gambling ina public place punishable under section 12. 
. In Po Tun v. King-Emperor, U.B.R., .1897—1901, 217, my lear ned predecessor 
‘held that the promoters and organizers of gambling ona threshing-floor should 
-be convicted under section 10, not section 12, though the threshing-floor was orly a 
private place to which the public had access, "not a public place in the same sense 
“asa public street or the space under a tamarind tree outside the. village in the 
present case, 

‘I therefore alter the: conviction of Nga Net and Po Ye. to section 10. aie, 


-sentences-are confirmed. 
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Before the How ble C. E. Fox, Officiating Chief Judge, and 
Mr. Justice Irwin, C.S.I, 


KING-EMPEROR wv. YENA, 


Order of Apsellate Court made without jurisdiction—Void proceedings—Code of 
Criminal Procedure, s.530—Duty of High Court in revision. 

The accused was convicted of an offence under the Burma Municipal Act and 

‘sentenced to pay a fine of Rs. 20 by a first class Magistrate. He applied for 


révision to the Sessions Judge, who treated the application as an appeal and reversed 
the conviction, although no appeal lay and the order was notone that he could 


have passed in revision. 
Held,—that as the Sessions Judge was not authorized by law to try the appeal, 


his order was void, but 
Held further,—that an order which is void for want of jurisdiction must 


mnevertherless be regarded as valid unless and until it isset aside by a Court of 


competent jurisdiction. 
Held further,—that it is not imperative on the High Court to set aside in every 


case an order of acquittal or discharge made on appeal by a Court without 


jurisdiction. 
Queen-Empress v. Husein Gaibu, (1884), 1.L.R. 8Bom., 307; Empress v. Alim 


Miumndle, (1882) 11 C.L.R., 55; dissented from. 
Queen-Empress v. Po Thaing & others, PJ., LB. 188 ;- Queen v. Unnath 
Bundhoo Banerjee, (1874) 21 W.R, 37 ; referred to. 


The following reference was made to a Bench by Mr. Justice 
Hartnoll :— 

In this case one Yena was convicted on the 26th Febery last by’ 
the Subdivisional Magistrate, Kawkareik, under section i54 of the 
Municipal Act, or in the alternative under section 154 of the Munici- 
pal Act coupled with section 110 of the Indian Penal Céde,and fined 
Rs. 20. On revision Yena applied to the Sessions Judge with a view 
to having the order set aside and the fine refunded. The Sessions 
Judge on the 17th April last reversed the conviction and ordered the 
fine to be refunded. He subsequently found that, as the Subdivisional 
Magistrate had first class powers, nc appeal lay andso he had no 
power toreverse the conviction. He has therefore now sent up the 
proceedings on revision stating that his orders were ultra vires, and 
with the recommendation that Magistrate’s order be reversed. 

' The Sessions Judge’s order of the 17th April amounts to an 


acquittal, though he had na power to acquit, as no appeal lay to him.~ 


The first point that arises is whether the order of the Sessions Judge ‘is 
‘void for want of jurisdiction. If it is, this Court can now proceed to 
deal with the case in revision. If itis not, an order of acquittal in the 
Case remains extant, and no action is required by this Court, unless an 
appeal be preferred by the Local Government against the order of 
acquittal passed by the Sessions. Judge. In the case of Queen- 
Empress v. Po Thaing and 4 others (1) it was held that an order of a 
‘cognate nature was void and of no legal effect, as it was not an order. 
of a Court.of competent jurisdiction. Iam not sure that this view is 
‘a correct one. The Code of Criminal Procedure in section 530 
declares what proceedings are void, and an order of a Sessions Judge is 
not amongst them, as the séction only refers to Magistrates. Under 
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section 417 of the Code the Local Garsenniaae can appeal in appellate: 
order of acquittal. As -I cannot find any express provision of law 
declaring such an order of a Sessions Judge void, whereas section 530 of 
the Code does declare certain proceedings void, Iam inclined to think. 
that, though the Sessions. Judge had no powers to acquit, nevertheless 
the aeanittal proceedings are not void. The Local Government can 
appeal against the order if it thinks fit. 

In veiw of the ruling referred to above I report the case for orders. 
to the Chief. Judge under paragraph 2 (3) of Notification No. 3, dated 
the 22d January 1903. 


The opinion of the Bench was as follows : — 
The learned’ Sessions Judge dealt with a petition for revision as if 


it were an appeal, and reversed the conviction. He subsequently 
discovered his mistake, and submitted the prcceedings to this Court: 
for orders, as his order rever sing the conviction was made without 
jurisdiction. 

Chapter XLV of the Code of Ceieienl Procedure contains no provi- 
sion for sucha: case. Section 530, however, isnot exhaustive. No 
judicial officer can try an original case or an appeal unless he is 
empowered by law to do so. His authority is derived solely from the 
Legislature, and his appointment under the law provided by it. We 
think therefore that the order of the Sessions Judge in the case is void 
within the meaning of that term as used in section 530, Code of 
Criminal Procedure. 

But an order which is set cannot be treated as a mere nullity SO: 
long as it has:not'been set aside. We cannot agree with that view of 


’ the. law taken in Queen-Empress v. Huscin Gaibu (2) and in Empress 


v. Alim Mundie: (3). In The Queen v. Unnath Bundhoo Banerjee 
(4) the High Court’ thought it necessary to expressly quash a commit- 
From a comparison .of the language 
of section 530-with that of section 529, Code of Criminal Procedure, 
we think it may be inferred that the Legislature did notintend thata 
proceeding of aduly constituted Criminal Court, which is void for 
want of jurisdiction, should be treated asa nullity and dis regarded, 
unless and until it is set aside by a Court of competent jurisdiction, 
When an accused person is acquitted or discharged in apreal or 
revision by a Court which had no jurisdiction to make such an order, it 
is not imperative that this Court should in every case interfere, In the 
present Case we see no special reason to interfere. The records may 


be returned. 








Before Mr. Justice Hartnoll, 
MAUNG KYAW v. THA DUN, - 
eae appellant (plaintiff). : L Dawson—for respondent (defendant). 
». Abusive and insulting language—Actionable wrong. 
The mere use of'abusive and insulting language, not amounting to defamation 


and without proof-of.any special damage, i is not actionable although it may, under 


certain.circumstances, form a ground for criminal prosecution. 
| asa) 11 CLR, 55, 








" (2) (1884) I,L. R., 8 Bom.,'307. i 
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Girish Chunder Mitter v. Jatadhari Sadukhan, (1899) ILL.R. 26 Cal. 653, 


followed. 
' Nitmadhub Mookerjee v. Dookeeram Khottah, (1874) 15 Ben. L.R, 161, 


referred to. 


Maung Kyaw sued Maung Tha Dun U for damages in that he 
abused him by the use of such words “ami yok tha, aba yok tha ”’ 
(son of mean parents) “ kweloma tha” (son of a dog)“ ami lin ” (hus- 
band of your mother) ‘‘ wet tha” (son of a pig), and was awarded 
Rs. 50 damages by the Township Judge. On appeal by Maung Tha 
Dun U the District Judge reversed the judgment and decree of the 
Township Judge on the ground that abuse in the absence of ‘the 
plaintiff was not actionable. Against this finding an appeal has been 


lai) to this Court. The appellant by his counsél, Mr. Pennell, has’ 


argued before me that language of the kind used is actionable without 
proof of special damage. 

The words used seem to me those of mere vulgar abuse, and no 
speci3! damage to Maung Kyaw has been proved. They seem merely 
to have been insulting, and it is not. proved that the - plaintiff's 
reputation has been in any way affected bythem. The leading case on 
the subject seems to be that of Girish Chunder Mitter: v Jatadhavi 
Sadurkhan (1),in which it was held that the mere use of abusive and 
insulting language, apart from defamation, is not actionable, irrespec- 
tive of any special damage. The subject was gone into very fully in 
that case and my opinion coizcides with that of the majority of the 
Bench. I would quote from it the following passage which occurs in 
the judgment of Sir Francis Maciean, C.J. :— . 


Apartthen from authority, ought mere personal insult or abuse as distinct from 
defaination, and not touchixg the. plaintiff's credit or reputation, to be actionable 
in this country, ifit produces mental pain or distress? It has been urged that 

_insuit being punishable under the Penal Code, as it was under the old Hindu Penal 
system, it must be snfhcient ground-work for acivil suit. But we think the assump- 
tion underlying this argument has no justification, for though the facts which go. 
to make a penal offence may, in general, suffice to constitute a civil wrong, it 
requires no exhaustive examination of the forms of civil and criminal liability to show 
that the latter is no infallible guide tothe former. This appears to usto be made 
clear by the very section of the Penal Code which prescribes a punishment for 
insult. for the purpose of the penalty imposed is to prevent a breach of the peace. / 

Do ihen considerations of public policy demand that we should decide in favour 
of the proposition fur which the appellant contends ? We think not. [If illustra- 
tion were needed of the mischief to which such a decision would lead, it is furnished 
by this present case. For words of idle abuse uttered in the heat of excitement, 
incapable of touching the plaintiff's reputation or credit, the defendant has been 
prosecuted and punishedin the Criminal Courts: and then, asthough that were 
not enough, the plaintiff hassued him in the.Civil Courts, carrying the case for 
that purpose through three separate Courts, though it has been found, as is obvious 
to any one, that the words used “ did not affect the plantiff’s reputation a whit.” 
Section 504 of the Penal Code provides a remedy, and that an ample remedy, for 
conduct such as that of the defendants ; andin our opinion there is no principle of 
public policy which requires that, in addition, the party complaining should have a 
remedy by civil suit. ; 

We-would, therefore, answer the question embodied in the reference by express- 
ing the view that abusive and insulting language, not amounting to defamation, is 
not actionable. Section 95 of the Penal Code indicates that harm of a trumpery 
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nature, ie, “so slight that no person of ordinary sense. and temper would 
complain of it,” is not to be treated as an offence. If mere vulgar abuse, uttered 
ina moment of anger, abuse to which no person of ordinary sense and temper 
would attach the slightest importance, is, if it cause mental distress, to afford a 
ground of action, itis lamentable to think to what analarming extent the flood- 
gates of litigation would, in this country, become open. We. are but little disposed 
to favour any such view. On the contrary we agree with the expression of opinion 
of Pontifex, Mi in the case of Nilmadhub Mookerjee v. Dookeeram Khottah (2) that 
actions for verbal slander ought not to be encouraged. 


My views being the same as those expressed in the above judg- 
ment, I therefore hold that the mere use of abusive and insulting 
language, apart from defamation, is not actionable, irrespective. of any 
special damage. The remedy of the person aggrieved in the majority 
of such cases as the.present one lies in the Criminal Courts and that 


‘seems to me to be a sufficiently deterent check in the interests of the 


public. Moreover, there appears to me’ nothing repugnant to the 
principles of justice, equity and good conscience to render it necessary 
for a person claiming pecuniary compensation for verbal slander to 


prove that some damage has resulted to him from the words that are -- 
alleged to be slanderous. - 


The appeal is. dismissed with costs. 
Before Sir Charles Fox, Chief Judge. . 


MYAT THIN vg P. Cc. v. E. KASUVIS. VANTHAN CHETTY, : 
A, C, Dhar—~for appellant (3rd. defendant}. | Villa~for respondent (plaintift). 


Unregistered mortgage bond with personal undertaking _implied— Admissibility in 
evidénce—Indian Registration Act, 1877, 8. 49, 


A mortgage bond containing a personal undertaking, whether express or 
merely implied, to repay money borrowed is admissible in evidence ina suitto . 
enforce such personal obligation, even though the property mortgaged therein — 
exceed Rs. 100 in value and though the bond be not registered, ; ,~ 


Ma Tha vy. Ma Shwe Hnit, (1894) PJ., LB. 124, Ulfatunnissa v. Hosuin 
Khan, (1883) LL.R. 9 Cal, 520 ; Thandavan v. Valliamma, (1892) T.L.R, 15 Mad., 
336; followed. 

The grounds of appeal are to the effect that the unregistered 
mortgaged bond was: wrongly admitted in evidence in support of the 
plaintiff’s claim to a personal decree against the defendant. 

It was: argued that the case of Ma Tha v. Ma Shwe Huit (3), 
relying on the decision in which the learned Divisional Judge held the 
document to.be admissible in evidence in proof of the personal 
obligation to repay the debt, is distinguishable from the present case, 


- because in this. latter there isin the bond no express neEtOal under- 
_ taking to repay the money borrowed. 


The terms of the bond are to. the foienntig effect :— 


‘The borrowers say to the lender : “ We want to borrow a sum of Rs. 800 for 12 
months with interest at the rate of Rs. 2-4 percent. per mensem. Until the principal 
and interest are paid up in full .we shall keep in mortgage two pieces of land 
(described), If we,on the expiry of the months ‘fixed, fail..to pay up the principal 








-(2}-(1874) 15 Ben, E.R, 161'(166), | (3) (1894) PJ. L.B., 124, 
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anc interest in full, and if we try to evade payment, you the creditor may do or 
take steps according to law, and take the said two pieces of mortgaged paddy 
land. We shall also calculate and pay interest for the months and days in excess of 
the fixed time.” As proposed (by the borrowers) Rs. 800 is lent out and paid to them 
with interest at Rs, 2-4 per cent per mensem. Thus (the borrowers) agreeing execute 


this deed of agreement. 

Although it may be said that there is in the above no express 
personal unclertaking by the borrowers to repay the money borrowed 
with interest, there is undoubtedly an implied undertaking by them to 
do so. Moreover, the Full Bench ruling of the Calcutta High Court 
in Ulfatunnissa v. Hosain Khan (1), referred to in Ma Tha v. Ma 
Shwe Hnit (2), was not based upon the admissibility of a document 
depending upon whether the contract contained two obligations by the 
borrower, one affecting land and the other not. The ground of 
decision. was that the words of section 49 of the Registration Act, 

No document required by section 17 to be registered. . . - shall be 
received as evidence of any transaction affecting such property,” meant 
that no such document shall be received as evidence so far as it 
affects land. ‘ 

i cannot find that this decision has been even questioned to any 
later decision at any other High Conrt. It was accepted as correct 


in Thandavan v. Valliamma (3) in which Subramanya Ayyar, J., . 


said :— : 

‘The object of the'law is obviously to prevent documents which ought to be, but 
are not, registered from affecting immoveable ;,roperty and -moveable property only. 
There does not seem to be any warrant for supposing that, if a document relating to 
both immoveable property and moveable property is not registered as required by 
law, then the document becomes wholly inoperative, not taking effect even as regards 
the moveable property compriSed therein. 


For the reasons stated in these decisions I think that the mortgage 
bond: was admissible in evidence, although not registered, in the 


present suit, which was merely to enforce a personal obligation on the: 


part of the defendants to repay the money borrowed with interest. 
There is, as I have said, an implied undertaking by the borrowers 
to repay the money borrowed to be gathered from the terms of the 


bond. 
For these reasons I think that the suit and appeal were rightly 


decided, and I dismiss the appeal with costs. 


Before Mr. Justice Irwin, C.S.1, 


NGA PYA, MAW TI ano PU LE ». KING-EMPEROR. 
; Fagan—lor 37d appellant, Pu LE, 


A ppeal—illegal senlence—Sentence on reference by Subordinate Magistrate— 
Criminal Procedure Code, ss. 349, 408. 
A District Magistrate to whom a case had been subinitted by a second class 
Magistrate under section 349, Code of Criminal Procedure, passed a sentence of 
five years’ imprisonment on one of the accused. : 


(1) (1883) ILL R. 9 Cal, 520. 3 (2) (1894) PJ., L.B., 124. 
: (3) (1892) LL.R. 15 Mad., 336. ‘ 
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1906. Held,—that in view of the last clause of section 349, Cude of Criminal Procedure, 
ae a District Magistrate acting under this seclion must be regarded as a Magistrate 
Nea Pya not empowered under section 30, Code of Criminal Procedure, and that therefore, 


v. in spite of the sentence of five years’. imprisonment, which was uléva vires, appeal 
KING- lay not to the Chief Court, but to the Court of Session. 
EMPEROR. : 


Nea Po Saing v. Queen-Empress, P. J. L.B., 516, referred to, 


The three appellants were tried by.a second class Magistrate, who 
found the offences proved and sent the accused to the District Magis- 
trate under section 349 of the Code of Criminal Procedure The 
District Magistrate sentence Nga Maw.Ti to one year, Nga. Pya to 
five years, and Nga Pu Le to two years’ imprisonment. 


The sentence on Nga Pya is ulira vires, under the last clause of 
section 349. There is no question about this. The District Magis- 
trate himself discovered his error some days after the sentence had 
been passed, and noted the fact on the diary. . 


Nga Pu Le appealed to the Court of Session. Tha learned. Judge © 
returned the appeal to be presented to this Court because one of ihe 
co-accused had been sentenced to more than four years’ imprisonment— 
Nga Pe Saing v. Queen-Empress (1). The other’ two appellants 
appealed direct to this Court. 


Nga Pu Lé was represented at the hearing of the appeal ‘by 
Mr. Fagan, who raises the preliminary objection that the appeal .<loes 
not lie to th.s Court, but to the Court of. Session; because the sentence 

. of Nga Pya is wilira vires. - ak ae ; 

I ithink this contention must prevail. The appeal lies to the Court 
of Session unless proviso (3) of section 408 of the Code of Criminal 
Procedure applies, oe, ‘when in any case a Magistrate specially 
empowered under section 30 passes any sentence of imprisonment for 

’ a term exceeding four years, the appeal shall lie to the High Court.” 


The District Magistrate is empowered under section 30, and in 
consequence of being so empowered he can pass a sentence of five 
years’. imprisonment under section 34, but he is barred by the terms 
ef section 349 from doing so in the present case. Therefore for the 
purposes of the present case he must be regarded as a Magistrate not 
empowered under section 30. 


The reason for praviso (0) of section 408 obviously is that when a 
‘long-term of imprisonment has to be undergone the question whether 
the offence is provéd’ should be tried in appeal by a Court of higher 
grade than it would. be tried by if the senténce were less. In the 
present case this. reason does not apply, because if the Appellate. Court 
confirmed the conviction it would be obliged to reduce the sentence to 
oné.of not more than two.years. 0 Fo cient he os . 

I therefore direct that all three appeals be returned, to be 
presented to the Sessions Judge.. , : 








| (1) PJ. LB., 516. 
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Full Bench—(Civil Revision). 


Before the Hon'ble Mr. C. E. Fox, Chief Judge, Mr. Justice Bigge, 
Mr. Justice Irwin, C.SI. and Mr. Justice Harinoll. 
fi, J A. HARRISON. 


A. P, PENNELL anp MAUNG THIN v. 12 W. B. CRIZZLE. 
3. SYED MORTAZA, 


Pennell—in person (applicant-plaintiff). 
McDonnell —for J. A. Harrison (respondent-d-fendant), 
No appearance—for W. 8B. Crizzle (respondent-defendant). 
Bland—for Syed Mortaza {respondent-dedendent). 
P.C. Sen, as amicus curie—representing Barristers. 
‘Capacity of altvocate to sue or be Sued iit connection with professional serviccs— 
Barrister-at-law—General practitioner—Indian Conlract Act, s. 11. 
A Barrister-at-law who has been admitted as an Advocate of the Chief Cour 
and who combines the various functions performed by legal practitioners of very 


class in England must be considered to act in this country not in virtue of his 
membership of the English bar, but in virtue of his office as an Advocate. He is 


‘Civil 
Revisior 
Nos. 15, 16 
17 of 190 
Decembér 6 

1906. 


t: 


wtherefore capable of suing for fees for ia services and of being sued for’ ~ 


“megligence. 

The Land Mortgage Bank of India, Lid. v. Elmes, (1876) 25 WR, 332, 
followed, 

Queen v. Doutre, (1884) LR. 9 A.C. 745; C. Ross Alston as Pitambar Das) 
£1903) LL.R. 25 All, 509 ; Kennedy v. Brown, (1863) 13 C.P., N.S., 677 ; referred 


“to. P 
Grey v. Diwan Lachman Das, (1895) P.R., 919, dissented from. 


Fox, C.J.—These three revision cases have been heard together, 


the same point being involved in each. 
They are applications {o revise the decisions of the Additional Judge 


-of the Rangoon Small Cause Court dismissing three suits on the ground 
that the plaintiff or plaintiffs could not recover sums claimed by him 
cand them, because he and ‘they were Barristers-at-law, and being so 
‘they had no right of suit for recovery of sums claimed as fees for pro- 
sera services rendered. 

In suits C.R. Nos. 7637 and 7638 Mr. Pennell sued for sums which 
he claimed to be reasonable renumeration for professional services 
srendered in writing letters under the instructions of the defendants. 
In UC. R, No. 7639 Mr. Pennell and Maung Thin, describing themselves 
.as ‘‘ carrying on business in Partnership as advocates under the style 
.and firm of Pennell and Maung Thin, ” sue for the balance of fees which 
they allege the defendant promised to pay them for conducting on his 
‘behalf a suit.in.this Court to which he was a party. In the two first 
mentioned suits the plaintiff sued for remuneration for a description of 


‘professional work which according to the rules of the English Bar, to - 


which he belongs, he is not pérmitted to undertake in England, but 
‘:which as an advocate of this Court he is permitted todo. In the 
‘third suit the plaintiffs are Barristers-at-law, and as such are not in 
England permitted to enter into partnership with any one, but as 
advocates of -this Court they are not forbidden to form a partnership, 


-and to work professionally as partners. 


The applications for revision are based on the contention that the.- 


earned Judge erred in law in dismissing thé suits on the grotnd that 
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1906,’ an advocate of this Court is precluded from suing for his fees, if he is, 
al also a Barrister-at-law. 


mgt Ee The question involved has been the subject of consideration and: 

oh decision by at least three High Courts in India, and by the Chief 

‘J. A. Court of the Punjab. , 
“HARRISON. i 


Before commenting on those clecisions some remarks of the position 
of advocates in Burma from the time when Legislative provision was 
first made in respect of them, may not be out of place. 


Section 16.of Act XXI of 1863 (to constitute Recorder’s ome fot | 
the Towns of Akyab, Rangoon and Moulmein) provided that no person 
should be permitted to appear-oract as the advccate of any suitor in 
any Court held under the Act unless such person had been licensed by 
the Recorder of the Court to do so. It gave the Recorders of Courts 
under the Act power to make rules for the ‘qualification ancl admission of — 
persons to act as advocates in their respective Courts. Ii also gave: 
the right to any Advocate, Vakil,- or Attorney-at-law of any of the 
High Courts of Judicature in India to act as an advocate in a Court 

under the Act without any license trom the Recorder of the Court. 


Section 17 of the Act gave power toa Recorder to withdraw or 
vacate any license granted by him. 2 


‘Section 18 provided that:the fees to be received by any advocate 
ees under the Act, or entitled to act as an advocate, should be. 
subject to the control and taxation of the Recorder having jurisdiction 
‘in the case in respect of which such fees were payable, and that no fees. 
should be recoverable by any advocate except such as had been allowed: 
by the Recorder on taxation. ; 

Act VII of 1872 established for the first time the Court of the. 
Judicial Commissioner as the highest Court of appeal in the province 
in cases which had. been instituted | in Pourts outside of Rangoon and. 
Moulmein. 

Act XVII of 1875 gave the Judicial Geuuniutuer power to make 
rules for the qualification, admission, enrolment, suspension and dis-- 
missed of advocates, and provided that no one should appear, plead or 
act as an advocate in his Court, or in any Court subordinate to sa 
Court, unless such person had been licensed by him to do so. 

Advocates, Vakils and Attorneys-at-law of High Courts in India. 
were given the same privilege of appearing and acting without license 
as they had of appearing and acting before the Recorders. ; 

_A general provision was enacted that the fees to be received by an» 
advocate for business does in. any Court should be subject to the 
control and taxation of the presiding Judge of the Court, and that no- 
fees should be recoverable unless they had been allowed on taxation, 

Act XI of 1889 made no change in the law regarding advocates. 

It will be noticed thatthe abovementioned Acts adopted the word 
‘“ Advocate” as the appellation of all practitioners in the Courts of 
Burma instead of. using the three words, ° ‘ Advocate, ” ‘ Pleader,’” 
se Mukhtar,” used in India. . 
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Under the above Acts persons with various qualifications were 
licensed to practice as advocates in two highest Courts in the 
province. 

_ Act VI of 1900 constituted a Chief Court for Lower Burma. When 
it came into force, the Legal Practitioners Act, 1879, was extended to 
Lower Burma. Under that Act the word ‘‘ Advocate” is applied only 
to the practitioners of highest grade admitied to a High Court or Chief 
Court. 

Section 40 of the Lower Burma Courts Act enacted that every 
person entitled immediately before the commencement of the Act to 
appear, plead or act in the Court of the Recorder of Rangoon, or in the 
Court of the Judicial Commissioner, Lower Burma should be entitled 
to be enrolled as an advocate of the Chief Court. 


1906, 


A. P, PEN- 
~ NELL 


ae 
Jj, A. HARRI~ 
SON. - 


The rules made by this Court provide that in fufure none but ~ 


Barristers-at-law of England or Ireland and members of the Faculty of 
Advocates in Scotland may be admitted as advocates of the Court, but 
by virtue of the above section the present body of advocates of the 
Court includes gentlemen who are not precluded from suing for 
remuneration for work done by them, and who are not exempt from 
liability for negligence. 

Primé facie there appears to be no ak ong reason why one advocate 
should be under a disability not shared by his fellow advocate. The 


inability to sue for fees can only attach to an advocate who is an 


English or Irish barrister, if the common law rule of English law that 
a barrister cannot sue for remuneration for work done professionally 
by him applies to him when he practises as an advocate in this. 
province, ; 
. From the commencement benntalad advocates inthis province have 
acted?’ as well as “ pleaded” in the Courts. There has been no sepa- 
‘rate body of Attorneys-at-law or Solicilors practising only as attorneys 
or solicitors, and confined as such to performing certain functions. 

Not only have barrister advocates done work which in- England 
they cannot do, but almost ex-mecesSitale they have joined in partner- 
ships in order to facilitate the conduct of business. ; 2 

in the case of The Land Morigage Bank of India, Lid. v. 
Elmes (1), the then Recorder of Rangoon informed the learned Judges. 
of the High Court of Calcutta that an advocate in Rangoon ordinarily 
anc necessarily combines the functions of counsel and attorney, there 

* being no attorneys in British Burma. Mr. Elmes was a Barrister-at-law. 
- The learned Judges, referring to section 59 of the Burma Courts Act,. 
1872, said that the provision clarly pointed to an advocate’s capacity 


to sue for his fees, or claim them as a debt, and Mr. Elmesappeared to. - 


them to have been merely an advocate admitted to practice upon his 
quilification as a barrister He was sued by the Bank, and he 
apparently claimed to set off against the amount claimed by it sums. 
due to him for fees for professional work, as well as commission for 


acting as the Bank’s agent. As regards his claims for professional 


work he was held entitled to recéver charges not very much in excess 





(1) (1876) 25 W.R, 332. 
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of those which an attotney in Calcutta would receive. This case is 
the only reported case dealing with the question whether a barrister 
advocate under the Act previous to the Lower Burma Courts Act, 
1900, could sue for fees, and it is in favour of the view that he Gaphel 
do so. ° 

Advocates, however, are now subject to the provisions of the Legal 
Practitioners Act. That Act is silent as to whether an advucate can 
sue or be sued. An advocate is an agent, and primd facie an advocate 
has the right of an agent under the law of agency as laid down in the 
Indian Contract Act, and is also subject to the liabilities of an agent. 


-under the law. 


The Punjab Chief Court’ ‘and the Allahabad High Court, however, 
have decided that an advocate who is a barrister cannat sue for fees 
and cannot be sued for negligence. The leading case in the Punjab 
Chief Court is that of Grey v. Diwan Lachman Das (2). The casé 
was heard by a bench of five Judges of the Court. Two of the learned ~ 
Judges were of opinion that Mr. Grey could maintain his suit for fees, 


-but the majority held that he could not do so. The Judgments set cut 


so fully and ably the arguments for and against the proposition, that it 


‘is unnecessary to examine them at length. One of thé learned Judges 


who formed the majority made the following observations :— 
It may be said that Mr. Grey practises in the Punjab, not as a member of the 


‘English Bar, b t a8 an advocate of the Chief Court of the Punjab, duly énrolied in 


accordance with the ritles framed by the said Court under the provisions: of section 
41 of the Legal Practitioners Act ; that it is immaterial to the Courts whether he 
is, or is not, an English barrister ; that all they are concerned with is. whether he is, 


‘cor is mot, an advocate of the Chief Court of the Punjab or of Chartéred High 


Covrt : and that he practises in them asa imember of the Punjab or Bombay Bar 
as the case may be,and not asa member of the English Bar. I must admit that 
considerations of this nature are entitled to considerable weight, aud if the question 
had not already been twice decided by Full Benches.of this Court, I should have been 
more disposed than ! am now to hold that the present suit is maintainable. 


I have quoted the above observations because it appears to me that 
the arguments to which the learned Judge refers are unanswerable. 

The case of Queen v. Duoutre (3) .before their Lordships of the 
Privy Council was considered in the abové case and the learned Judges 
eritertained conflicting opinions as to the effect.of certain observations 
of Lord Watson in course of the judgment. In C. Ross Aston v. 
Pitambar Das (4), the learned Chief. Justice of the Allababad High 
Court quoted these observations, and held that they clearly supported 


‘the appellant's (a barrister advocate) contention that he was uot 


liable to be used for recovery of a fee paid for work which he had not | 


‘done. 


Lord, Watson’s remarks is as follows :— 
The right of the respondent to sue for remuneration does not appear to them 


{their Lordships) to dépérid either upon the law of the place where the employment 


was given. or upon the law of the locality within which it was to be performed. 
When an advocate or other.skilled practitioner in law and the Custom of his pro- 
fession entitled to. claim, _aud recover payment for his professional work, those who 





(2) (1895) PR.219, |. | (3) 4884) LR.OA. C., 735. 
(4) (1903) LL.R. 25 Ail; 509. 
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engage his services must, in the absence of any stipulation to the contrary, expressed 
or implied, be held to have employed him upon the usuai terms according to which 
such services are rendered. This is the implied condition of every contract of 
-employment which is silent as to remuneration. and it is a condition dependent upon 
‘the professional status ind rights of the. person employed, and not upon the law of 
the place where his services are to be given, so long as he is employed in his 
professional capacity. A member of the Ba. of England in accordance with the 
law of that country and the rules of the profession to which he belongs, renders 
.and professes to render services of a purely honorary character. If, in his profes- 
sional capacity as an English barrister, he accepted a retainer to appear and plead 
before Commissioners or arbitrators in a foreign country by whose law counsel 
practising in its regular Courts were permitled to have suit for their fees, that 
would not give him.a right of action for his honoraria. Hisclient would have a 
conclusive defence to such an action on the ground that he was employed as a 
member of the English Bar, and, by necessary implication, upon the same terms 
upon which members of that Bar are understood to practise. 


: The meaning of these observations appear to me clear, and the 
illustration which is Lordship gives leaves no doubt as to what he 
meant. How do they apply to a barrister who comes out to and 


‘settles in India, and is admitted to practise as an advocate of a Chief 


‘Court ? 


‘As a barrister he has no right to practise in India. He asks for 
permission to practise as an advocate. He, on admission, subjects 
himself to a disciplinary authority to which~he is not subject asa 
barrister. Surely thenceforward he cannot be said to hold himself out 
-as practising as a barrister, when in parts of India other than-the 
Presidency Towns, he, daily perhaps, breaks the rules which would 


apply to him if he practised in England or Ireland. Surely it must. be | 


held that he has elected to practise as an advocate of the Court to 
‘which he has been adrnitted, and to do all that an advocate of such 
‘Court is permitted to do. . From the point of view of his clients, can it 
“be said that they engage him only because he is a barrister? Would 
any client engage a gentleman to appear for him in litigiation unless he 
believe that he was one of the persons, no matter what they might be 
called, who was entitle:i to appear for him in the Courts? With great 
deference to the judgment of the learned Chief Justice of Allahabad, I 
.am lead toa concliision opposed to his view as to the effect of Lord 
Watson’s observations when applied to the case of a barrister who 
settles in. India‘and obtains admission toa High Court or Chief Court. 
-other than High Courts in the Presidency Towns, in which latter the 
English system of counsel not appearing except on the instructions of 
-an attorney is still adhered to. It appears to me that when a barrister 
-comes to this country and settles down to work as an advocate, he 


-elects to do such work as any other advocate of the Court to which he- 


‘is admitted may do, and he undertakes the same liabilities as other 
cadvocates have. The case is in no way different from that of an 
English or Irish barrister who goes to and is admitted to practise in 
_ -one of the British Colonies in which the two branches of the profession 
have been amalganinted. He may no doubt remain a barrister, and as 
‘such énititléd to practisé in’ English or Ifish Courts, but here in 


Andia he practises as an advocate; he cannnot practise except as such, 
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and he is engaged as such. His professional status in India is that of 
an advocate, and the law applicable to him is the law of and the 
custom. in India’ applicable to advocates of the Court in which he 
practises. 

For these reasons I think the Additional Judge of the Small Cause 
Court erred in law in dismissing the suits now under revision, and as 
there are findings in favour of the plaintiff and plaintiffs on the meriis. 
in each case I would set aside the decrees and would direct that 
clecrees be passed and entered up in each case for the amount claimed 
with costs. 2 


Bigge, J—The question of decision is whether the Additional. 
Judge of the Small Cause Court was in error in deciding in Civil 
Regular Nos.. 7637, 7638 and 7639 of 1905 that the plaintiff or plaintiffs 
was or were incapacitated from suing to recover in those suits on the . 
ground that he or they is or a barrister or barrisiers; and to 
put the question generally, can an English barrister who has been 
admitted to the office of an advocate of this Court sue to recover his 
fees for work done, and conversely can he be sued by a client for 


’ negligence? © 


The Indian case in which the matter has been most exhaustively 
examined is Grey. v. Diwan Lachman Das (2); in which it was beld 
by three Judges out of five composing a Full Bench, that the plaintiff 
was incapacitated.;from making a contract of hiring as an advocate by 
the usage and constitution of his bar. The point had been previously 
decided by the Punjab Chief Court, but as it seemed to. Rivaz, J., that. 
the applicability of the absolute rule laid down in Kennedy ‘v, Bacon 
(5), to the case of a lawyer in an English Colony who is not a mere 
advocate or a pleader and who combines in his own person the various 
functions which are exercised. by legal practitioners of every class in 
England, all of whom, the Bar alone excepted, can recover their fees 
by action of law, had been seriously doubted ‘by their Lordships of 
the Privy Council in Regina v. Doutre (3), he directed the,appeal to 


- be laid before a Full Bench. 


it is not necessary to set out the facts in Regina v. “Doutre (3), as: 
the report is available to all, In that case the respondent, ‘though a 
member of the Bar of Quebec anda Queen’s Counsel by. pitent, does. 


“not appear to have been a member of the English Bar, which however 


isnot a matter of any importance. ‘Their Lordships entertained great 
doubts on the point referred to by -Rivaz, J., but did: not decide it. 


‘But it is of great importance in this, as the words I have already quoted 


are a faithful ‘description of the functions discharged by an advocate ~ 
here, who acts in the Court as a barrister and out of it as a solicitor, 
and in some cases has been known to go into partnership with other 
advocates and with golicitors—a. course of conduct aleaies is absolutely 
prohibited by the rules of English Bar. 
' The solution of the question under petenence: seems to me to be 
contained in these words at page 752 of their Lordships’ Judgment :— 
A member of the Bar of England, in accordance with the law. of that country 








(5) (1863) 13. C.P., N.S.,677.. 
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and the rules of the profession to which he belongs, renders and professes to render 
services of a purely honorary character. If. in his professional capacity as an 
English barrister, he accepted a retainer to appear and plead before commissioners 
or arbitrators in a foreign country by whose law counsel practicing in its regular 
Courts were permitted to*have suit for their fees, that would not give hima right 
of action for his honoraria. His client would havea conclusive defence to such an 
action on the ground that he was employed as a member of the English Bar, and, 
by necessary implication, upon the same terms as to remuneration upon which 
members of the Bar are understood to practise, 


I would point out the stress that is. laid by their Lordsbips upon (1) 
the law of Englind, and (2) the rules of the Bar. In extra-judicial 
proceedings, such as sittings of arbitrators or conimissioners, no doubt 


a barrister would be entitled to appear and plead by virtue of his status | 


as a barrister alone ; and as illustrating this point I would mention the 
recent arbitration as to the docks at Singapore ; but those would be 
matters in which this Court would have no more concern than it has 
with a barrister speaking at a public meeting. But as soon as he 
wishes to plead and act in.the Courts, then this Court takes charge of 
him and does not permit him to open his mouth or do any act until he 
has been duly enrolled as an advocate uncler.its rules.- It will be seen 
therefore that the mouth of a barrister as such only is closed, and can 


only be opened by his enrolment as an advocate under the rules which. 


are fully set out in the judgment of the learned Chief Judge and which 


I need not set out'again. After enrolment, if fortunate enough to’ 


gain the confidence of clients, he practices not as an English barrister 
but.as an advocate of this Court, to which he is amenable for discipline 
under the Legal Practitioners Act, 1879, and not merely to his Inn, 
though no doubt his Benchers at the same time have concurrent 
jurisdiction in case of misconduct. But the point I wish to emphasize 
‘is that punishment, if unfortunately the occasion should arise for its 
infliction, is in the harids of the Court to which he owes his professional 
existence here, and if he is dismissed from his office of advocate he 
can no longer open his mouth in our Courts, although the status of 
‘barrister still remains to him unless and until he is deprived of it by. 
his Inn. 


The words quoted by the learned Chief Judge from the Judgment 
of Stogden, J., at page 237 of the “ Punjab Reporter ” are very perti- 
nent ancl seem to me to cover the case ; and it is evident that if the 


learned Judge had not telt himself trammelled by previous decisions: 
he would have felt constrained to push them to their obvious aoa 


sions and decide accordingly. 


-The remarks of Rivaz, J., at the foot of page 230 of the Report are 
worthy of consideration ; and although the remarks of Roe, J., at 
page 233 may be strong, they are so relevant to the matter under 
consideration that I think they are worthy to be quoted in full :— 

The question is undoubtedly one of great difficulty, but to my mind this diffi- 


‘culty mainly arises from the interpretation Pune, has already been placed by Indian 
= Courts on the silence of the Legislature. 


That is in the Legal Practitioners a which. fundies no provision | 


for advocates: suing for their fees. 
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But for this I should feel no - difficulty, for on the general merits of the case I 
have no doubt. Stated broadly, the question is merely this, are the Courts to. 
refuse to recognize a contract, merely because the parties to it would, if the con- 
tract were made in England, owing to what is nothing more than a ridiculous 
fiction as to the. nature of the consideration to be received by one of the parties—a. 
fiction of which the other party is not aware and could not possibly understand— 
be incapable of enforcing it ? 

I concur in the orcer which the learned Chief Judge proposes to. 
make in all these suits. 


Irwin, J—I coucur in the opinion of the learned Chief Judge. 

I think it is not open to us to go beyond the law as laid down in 
section 11 of the Contract Act. 

The law in England is that the relation of counsel and ellen 
renders the parties mutually incapable of making any legal contract of 
hiring and ‘service concerning advocacy, in litigation. If an English ‘ 
barrister settled in this couniry, without being admitted as an advocate 
of any Court in this esa then i it is very probable that the Fase 
city to contract which attached to him in England would still attach te 
hiin’ here, but he would not. be entitled to appear or plead as a 
barrister in any. Court here. When he is admitted to practice in this 
Court, he must practice not asa barrister but as an advocate of this. 


-Court.. If he ceasect to be a barrister he would not necessarily cease to 


be an advocate of this Court. The fact that he isa barrister does not 
entitle him as of right to be admitted as an advccate. As an advocate 
he can do many things which as a barrister he would be debarred by 
the rules‘of his profession from doing. To my mind the only possible 
conclusion ‘is that, though he does not cease to: be a barrister, yet 
while practising as°an advocate he is not as. such subject to the 
personal law which made him as a barrister incapable of contracting. 

~ ‘The true application of Lord Watson’s remarks in the case of the 
Queen v. Doutre (3) (page 752) seems to me to be this.. If an advo- | 
cate of this Court .undertook to conduct any professional business in. 
Singapore, the question whether he could sue for his fees for that 


business would be determined by the law to which he is subject as an 


advocate of this Court, not by the law of Singapore. This lends no 
support to the view that as an advocate he is subject to a disability 
(or erititled to a privilege) to which some other advocates of the same 
Court are not subject merely because one of the qualifications which 
rendered him ‘eligible as an advocate is that he was a member of the 
English Bar. 

T concur in the orders proposed ue the learned Chief Judge. . 

Hartnoll, J.—The -question for decision is whether an advocate of 
this Court, who is alsoa member of the Bar of England, has right of 
suit for recovery of sums claimed as fees for. professional services 
rendered. I have had the privilege and advantage of reading the 
judgments of my learned collegues, the learned Chief Judge and 
Mr. Justice Bigge, and I would answer the question in the same manner 
for the. following reasons. 
_ The law applicable to advocates ‘in this country as to ay other 
persons in the matter of contracts is that contained in the Indian | 
Contract Act (IX of 1872) as subsequently amended. In England it - 
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is settled law that a barrister can neither sue nor be sued in respect of 
professional services rendered as an advocate. ; 

This was Isid down in the case of Kennedy v. Broun (5) and again 
affirmed in the case of the Queen v. Doutre (3). But in India 
"it seems to me that, unless by the provisions of the Indian Contract 
Act it can be shown that an advocate of this Court can neither sue nor 
be sued in respect of such services, it must be held that he can sue or 
be sued. Section 11 of the Act runs as follows :— 

Every person is competent to contract who is of the age of majority according 
to the law to which heis.snbject. and who is of sound mind, and is not disqualified 
from contracting by any law to which he is subject. 


The last words of this. section seem to me to be most important 
ones for the decision of these cases, and the main question for consider- 
ation seems to me to be whether they do or do not make the law 
relating to advocates of this Court who are members of the Bar of 
England the same as it, is England. Although in the case of the 


Queen v. Doutre (3) their Lordships were not considering the law in’ 


India they gave an instance which, in my opinion, would be governed 
by the last words °f the above quoted section. They remarked :— 


A member of the Bar of England, in accordance with the law of that country 
and the rules of the profession tg which he belongs, renders and professes to render 
services 6f a purely honorary character. If, in his professional capacity as .an 
English barrister, he accepted a retainer to appear and plead before commissioners 
or arbitrators in a foreign. country by whose law counsel practising in its regular 
Courts ‘were permitted to have suit for their fees, that would not give him a right of 
action for his fonoraria, Wis client would have a conclusive defence to such an 
action on the ground that he was employed as a member of the English Bar, and, 
by necessary implication, upon the same terms as to remuneration upon which 
meinbers of that Bar are understcod to practice. : 


They at the same time doubted the universal applicability of the 


rule laid down by Keniedy v. Broun (5), for they wrote : — 
Their Lordships are willing to assume that the law of England, so far as it 


concerns the right of the Bar of England to sue or make agreements for payment - 


of their fees, was rightly applied in the case of Keunecy v. Broun (5) ; but they are 
not prepared to accept all the reasons which were assigned for that decision in the 
judgment of Erle, C.J. ‘ . 

it appears to them that the decision may be supported by usage and the peculiar 
constitution of the English Bar, without attempting to rest it upon general consicera- 
tion of public policy. Even if these considerations were admitted their Lord- 
ships entertain serious doubts whether, in an English colony where the common 


law of England is in force. they could have any application to the case of a lawyer | 


who is not a mere advocate or pleader and who combines in his own person the 


various functions which are ‘exercised by legal practitioners of every class in - 


England, all of whom, the Bar alone excepted, can recover their fees by an action 
at Jaw. : : 


Now in Burma an advocate who is a member of the English Bar © 


does not, as far as I am aware, confine himself to advocacy, but he does 
combine in his own person the various functions which are éxercised 
by legal practitioners of every class in England. Two of the cases 
now being dealt with were not for advocacy at all but for writing 


letters. J am not prepared to hold that, because a member of the Bar . 


of England cannot practise in this Court without applying for admission 
and being admitted as‘an advocate, and because for disciplinary matters 
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. seems to me that he would bring the English rules of law to this co 
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he is subject to the jurisdiction of this Court, the English rule does 
dot therefore apply to him. On the contrary I am of opinion that the 
English rule would apply to an advocate of this Court who was a- 
member of the English Bar and who only practised as a member of the 
English Bar does in England. If he deliberately held himself cut to 
practice strictly on the same lines as are pursued by members of the 
English Bar in England, and if he refused all other sorts of work, it 






with him, anc would be subject to it and disqualified from contracting. 
Even though he would have to obtain admission as an advocate of this 
Court in order to practise, yet his profession would be strictly that 
carried on by a member of the English Bar in England, and that would 
in my opinion be the determining factor and test as to whether the 
English rule should be deemed to apply to him or not. 

But’ where a member of the Bar of England comes to this country 


‘and practises as a general practitioner, taking all sorts of work, it seems 


to’ me that his position and status must be looked at from quite a 
different point of view. He no longer holds himself out to practice 
according to the custom and usage of the English Bar, but he holds 
himself out to do work that. is done by legal practitioners of every class | 
in England. In the “same case he is both solicitor according to the 
meaning in England of that word and pleaderin Court. By the law 
in England he can sue and be sued for work done in his capacity as 
solicitor, I do not think that the following passage in Kenmedy v. 
Broun (5) can be held applicable to him :— 


With respect to the claim for compensation for leaving Birmingham and 
coming to London,.and for services in issuing publications for the purpose of 
creating a prepossession in favour of the defendant, Mrs. Broun, there are several 
answers, of which two will suffice. The first is, that these services were ancillary to . 
the service as an advocate ; and, if the principal service could not be the subject of 
a contract, neither.could any service which was merély accessory thereto, and of no 


value without the principal. 

“It cannot be said of him that the principal part of his work is 
advocacy. In some cases it no doubt is, but in others it is not, and 
sometimes a case that he undertakes has no advocacy work in it at 
all. Though he may be a member of the English Bar, he cannot be 
held to practice according to the customs and usage of England ; but 
he holds himself out; and practises, as a general legal practioner. It. 
must further be borne in mind that legal practioners of every class in 
Engiand, the Bar alone excepted, can recover their fees by an action at 
jaw. Such an advocate is a barrister as known tothe English Bar in 
England and something. a great deal more. Advocacy is only one 
branch of his work. That being the case, even though he may be 
a member of the English Bar, I do not think that a rule of English law 
that applies to members of the Bar.in England and the limited class of 
work performed by them, can be held to apply to him any longer, 
T-hold that by his own action he causes the English rule no longer to 
apply..to him, whether he considers it to confer a privilege or the 
contrary: I am therefore of opinion that the last words of section 11. 
of the Contract Act do not apply in such a-case and that such an- 
advocate would’ be competent of contract, and so to sue and be sued. 
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In the present instance the applicant is clearly a general practitioner 
and is not practising merely according to the usage and custom of the 
English Bar in England. 


For these reasons I concur in the proposed orders of the learned v. 
J. A. HARRf> 


Chief Judge in these suits. 


Before Mr. Justice Hartnoll. 
SAN DA anp SAN TU v. KING-EMPEROR. 


Sentence—Transforiation and imprisonment—Offence puntshable with less than 
Seven. years’ imprisonment —Indian Penal Code, s 59. 


The accused were sentenced to seven years’ transportation under section 307, 
Indian Penal Code, and to three years’ transportation under section 440, Indian 
. Penal Code. 

Held,—that the sentence of transportation under section 440, Indian Penal 
Code, was illegal, because (1) section 59, Indian Penal Code, is not applicable in 
the case of offences punishable with less than seven years’ imprisonment, and (2) 
in cases where section 59, Indian Penal Co le, is rightly applied, nosentence of less 
than seven years’ transportation for each offence can be passed. The sentence of 
three years’ transportation was altered to one of three years’ imprisonment. 


Queen-Empress v. Gour Chunder Roy, 8 Suth. W.R., Cr., 2, followed. 


The ‘appeal was admitted to consider the sentences, since I see no - 


reason to doubt that the two appellants have been rightly convicted. 
Thé sentences were seven years’ transportation under section 307, 
Indian Penal Code, and three years’ transportation under section 440, 
Indian Penal Code. The sentence under section 440. Indian Penal 
Code, is not legal. oa 

In the first place the maximum term of punishment under ‘section 
440, Indian Penal Code, is five years, and so section 59, Indian Penal 
Code, does not apply, and in the second the minimum term for each 
offence is seven years. 

In the case of the Queen-Empress v. Gour Chunder Roy (1) it was 
said :— ; 

According to the construction which has been put upon section 59 by several 


decisions of the High Court, the correctness of which I do not question, no sentence © 


of transportation for a sborter period than sevén years can be passed in any case, 
The words ‘in every case’ in section 59 have been construed as ‘on any charge’ 
or ‘ for any offence’; therefore the sentence of three years’ transportation in the 
present case cannot stand, 
It seems to me that the above construction is the right one to 
place on the words “in every case” in section .59, Indian Penal Code. 
The sentence of seven years’ transportation under ‘section 307, 


Indian Penal Code, willstand. That of three years’ transportation under - 


section 440, Indian Penal Code, is set aside as illegal, and instead thereof 
it is ordered that Maung San Tu and Matng San Da be rigorously 
imprisoned for three years—this sentence will commence on the expira- 
tion of the first. 








(1) 8 Suth. W.R, Cr., 2, 
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_Privy Council. 
(On appeal fre the Chief Court of Lower Burma.) 


Before Lord Davey, Lord Robertson, Str Andrew Scoble, and 
Sir Arthur Wilson. 


SHAHAR BANOO v. AGA MAHOMED JAFFER BINDANEEM 
AND OTHERS. 


Mahomedan Ly Ra gis trust—A ppointment of female as trustee—Discrction 
of Court—Claims of lineal descendants, 


A decree made by consent of parties in the High Court at Calcutta on appeal 
from the Court of the RecoriJer of. Rangoon. directed that the trustee of a 
Mahomedan religious trust should retire, “ and that a new trustee be appointed in 
his place by the Chief Court of Lower Burma, preference in. such appointment 
being given to the lineal-descendants of the settlor.” 

The settlor. was a. Mahomedan of the Shiah sect. Appellant, his daughter, 
although not an orthodox Mahomedan, but a Babi, was appointed trustee on the 
Original] Side of the Chief Court. ~ 

On appeal to the Appellate Side of the Chief Court it was held that though 
appellant was not disqualified either by her sex or by her religious belief from 
holding the trusteeship, neither she nor the other lineal descendants of the seitlor 
were suitable persons to be appointed. The appointment was therefore set aside. 

Heid,—that the authorities conferred ng absolute right to the trusteeship on the 
lineal descendants of the settlor, who had not prescribed any line of devolution ; 
and that, although appellant’s sex did not disqualify her, the Chief Court had, 
the terms of the decree of the Calcutta High Court, a. ‘discretion in 


under 
making the appointment, and that maser the circumstances it was properly 
exercised. % 


This was an appeal fon a judgment of the Chief Court:on it 
Appellate Side: The following preliminary order of the Chief 
Court (Sir Herbert Thirkell White, Chief Judge and Mr. Justice Fox) 
was delivered on the 17th January 1904 by— 

Thirkell White, C.J.—This is an appeal from the order of the 
learned Judge of the Original Side of this Court appointing a trustee 
to carry out certain provisions of the will of one Haji Ahmed Bindaneem. 
The appointment was made in pursuance of a decree of the High 
Court at Calcutta on appeal from the Court of the Recorder of 
Rangoon. The decree of the High Court ordered that Aga Mahorned 
Jaffer Bindaneem should retire from. the trusteeship and that a new 
trustee should be appointed -by the Chief Court, preference in the 
appointment being given to the lineal descendants of the settlor,’ 
Ahmed Bindaneem. Of the lineal descendants of Ahmed Bindaneem 
it may be taken as established that only three, Shahar Banoo, his 
daughter and eldest child, Haji Miza Hashim and Haji Miza Jawad, 
two of his sons, ate ‘in any way eligible.. The learned Judge on the 


Original Side, having special regard to her eo in the family, 


’ has appointed Shahar Banoo. 


In this- appeal, cxception is taken to this appointment of Shahar 
Banoo on the ground that she is a woman and that she is not a 
Mahomedan but a. Babi. In support of. the appointment ‘it is urged 
that a woman can be a Mutawalli and that even a person who is not 
a Mahomedan can be so, It is also. advanced that though a Babi, 
Shahar Banoo is at the same time a Mahomedan. There is authority 
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‘for the position that Shahar Banoois not disqualified by her sex or 
‘religion from being appointed as a trustee or Mutawalli. The 
earned Judge on the Original Side has cited passages from Sir Roland 
Wilson’s Digest of Anglo-Mahomedan Law (p. 288) and Mr. Justice 
Amir Ali’s work on. Mahontedan Law ({. 347), and the law on this 
point seems to be sufficiently ascertained and settled. 


At the same time although Shahar Banoo labours under no actual 
‘disqualification, it has still to be considered whether she has any 
’ special qualification for the appointment. It is true that-the objects 

of the Trust do not seem to involve any duties of a spiritual nature, 
such as taking pirt in or conducting religious services or the like ; 
and that they could be carried out by a deputy. Butit is clear, also, 
that they have reference to religious observances of the Shiah sect, to 
which the settlor belonged; and itseems undesirable that a person 
should be appointed to be a trustee for purposes connected with these 
observances when she his no sympathy with or interest in them. If 
the settlor had appointed Shahar Banoo to be trustee, -very likely her 
sex and religion would have been no good ground for removing her. 
But when a new appointment has to be made, these considerations 
are of weight in deciding whether Shahar Banoo is the right person to 
be selected. 

Much attention wis directed in the course of the argument to the 
question whether a member of the Babi sect was or was not a 
Mahomédan. The learned Counsel for the respondent cited Lord 
Curzon’s work—Persia and the Persian Question—and a work by 
Mr. E.G. Browne, Lecturer in Persian to the University of Cambridge, a 

. translation of the Tarikh-i-Jadidé or New History of Miza Ali Mahomed’ 
the Bab. In the Translator’s introduction to the latter. work occurs the 
following passage : _ . 

‘A remembrance of all the wrongs which he and his co- religionists 
had suffered at the hands of the Musulmans further caused him (Beha) 
g@idually but steadily to eliminate the tinge of Mahomedan, and more 

-especiilly of Shi-ite, thought which the Babi doctrine still maintained, 
while ever seeking 2 better understanding with the Christians, Jews, 
and Zotoastrians, with all of whom he recommended his followers to 
consort on friendly terms” (p, xxv). 


Lord Curzon refers to the Babi movement as a “heresy in the 
Mahomedan Church” (1.497). He states that they have secured 
many proselytes among the Jewish populations of Perian towns 
(i. 500). He writes :— 

“ According to the Babi view, God is not a person asin the Bible 
or inthe Koran, but a spiritual essence, perpetually. communicating 
and reproducing itself * * *. To whatever extent the average Babi 
has imbibed or holds these doctrines, he appears to have absolutely cut 


1904, 
SHAHAR 
BANOO. 
v. 
AGA 
MaHOMED 
JAFFER 
BINDANEEM, 


— 


. himself adrift from Mahomed and the Koran. He believes in the - 


divinity of Beha, and, it may be added, of Christ, as-several incarna- 
-tions of the Deity ; and his scriptures may be described as a curious 
amalgam of the Bible, Sufism. and Koran” (1. 503). 
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lf these descriptions are correct, it seems to me impossible to hold. 
that the Babi is merely a Mahomedan sect. It would be as reasonable 
to hold that a Christian is merely a Jewish sectary—a view, it may be 
observed, prevalent among the contemporaries of the early Christians. 
But in the view which I take of this case, the point does not seem to. 
be material. 

I think that Shahar Banoo, though not disqualified from ‘holding 
the post of trustee,is nota fit person to be selected as such. She 
would have to perform her duties by a deputy and, as she herself would: 


take no interest in the object of the trust, there is no guarantee that 


she would appoint a deputy who would doso. As we have to make 
a new appointment, it seems natural that we should seelk some one who: 
belongs to the same religion and sect as the’settlor and who will take 
an interest in carrying out the provisions of the trust. 

The other two of the settlor’s descendants; Miza Hashim and. 
Miza Jawad, are also open to objection on the ground that they are, 
or till recently have been, residents of Bagdad. They say that they- 
have now'settled’in Rangoon ; but there is no guarantee that this is. 
the case or that they intended to stay permanently here. It seems 
desirable that the-trustee should be a resident of Rangoon, capable 
of dicharging the duties of the trust in person. Although we have 
to give preference to the lineal descendants of Ahmed Bindaneem, I 
‘do not read the decree of the High Court as restricting the choice 
exclusively to that.class. If there are no such lineal descendants fully 
qualified for. appointment, then it is within our powers to go beyond: 
the limits of the-family in making the appointment. 

L think thatthe final decree in this appeal should be eorivensl 
for a month in order that the parties may.come to an agreement as to 
the appointment of a suitable person, preferakly a Shiah resident of 
Rangoon, who need not be connected with the family of Ahmed 
Bindaneem. If at the end of that period the parties have been unable 
to come to an agreement, then I think we should select a suitable 
person for the appointment. It should be understood that we shall 
set aside the appointment of Shahar Banoo and that we shall not appoffit 
Miza Hashim or Miza Jawad, unless either of these Poise should 
be selected by all’parties to: this appeal. 

Fox, J.—I concur. 

The final judgment of the Chief Court (Sir Herbert Thirkell White... 
Chief Judge, and Mr. Justice Bigge) was delivered on the 22nd February 
1904 by— 

Thirkell White, C.J.—The .conclusion come to by the Bench by 
which this case was heard has been stated in the preliminary order. 

We reverse the order of the Court of first instance appointing 


.Shahar Banoo to’ be trustee. of the trusts created by the late Haji 


Ahmed Bindaneem; and we appoint as trustee Aka Mahomed 
Sherazee, Merchant, of 29, Merchant Street; Rangoon. es 

We also direct that the costs in hoth Courts be paid out-of the 
trust estate. Costs at’ 5 gold mohurs: for each Advocate ; but only 
one Advocate to be allowed on each side. 
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The judgment of their Lordships of the Privy Council was delivered 
‘on the 14th December 1906 by— 

Sty Arthur Wilson.—Hajee Ahmed Bindaneem, a Shiah Mahom- 
medan, died in 1882, leaving a will by which he devoted the one-third 
of his estate of which he was capable of disposing to religious and 
charitable purposes. The testator left six sons and one daughter, of 
whom the eldest was a son, Mahomed Jaffer, the first Respondent, and 
the second a daughter, Shahar Banoo, the Appellant. In his will the 
testator said: “I appoint my obedient son Aga Mahomed Jaffer 
Bindaneem my legal executor. And the superintendence of all the 
affairs relating to the heritage and the sools is entrusted to Aga Ahmed 


Ispanhani.” 
He further said :— 


““5. The furniture, such as lamps, utensils for cooking, carpets, silver alamsy 


“silver sarposh, and all the articles belonging to the Emambara, shall not be the 


subject of inheritance, and shall bé used by the executor in performance of taziadari 


Tites. : ; 
“6, The executor shall, after taking possession, with the information of the 
Nazir, of the sools, purchase therewith (in the) share market any good property or 
‘Government paper and shall out of the income thereof spend Rs. 1,000 during the 
first. ten days of Mohurrum every year, in accordance with the customin vogue, 
in performance of the taziadari and’ distribution of food in connection with the 
Emambara. The expenses that are to be preferred to all the expenses to be met 
out of the income of the said property, are those of sending money to Kerbela or 
Holy Najafand engaging zatb (proxy) ‘on remuneration for the performance of 
prayer and ‘fasting in my stead for the omissions during sixty years of my age; 
‘provided these be done through any mujtahid, And next to these are the expenses 
of engaging naib for visitiag Khana-e-Kho-da (House of God), the holy shrine 
of the Prophet and those of Imams (who guided people in the right path), and for 
visiting the shrine of Raza (on whom may God send His thousand blessings): 
Next to these are the expenses of heirs and nearest relatives, if they stand in need, 
or the expenses of repairing mosques or performance of taziadarion the nights 
preceding Friday, and distributing food, and feeding travellers, to the possible 


extent.” 
_ Mahomed Jaffer obtained probate of the will, and carried on the 
administration of the estate until 1897. In that year the present 
.appellant and other members of the family, who are or were parties 
to the present appeal, brought a suit in the Court of the Recorder of 
_ Rangoon against Mahomed Jaffer, in which they charged him with 
certain breaches of trust. They asked that the trustee should be 
removed from his office and that a Nazia should be appointed. 

In 1898 the Recorder of Rangoon made his decree, by which he 


refused to remove the trustee from his office, but directed him to keep - 
Against that decree an appeal . 


proper trust accounts for the future. 
was brought, in accordance with the law then in force, tothe High 


Court at Calcutta. While the case was before that Court a compromise 
.was arrived at in accordance with which a decree was passed on the 
13th May 1902, by which it was decreed that Mahomed Jaffer should 
retire from the trusteeship “ and that a new trustee be appointed in 
his place by the Chief Court of Lower Burma, preference in such 
appointment being given to the lineal descendants of the settlor.” 
_ Upon that the case went back to the Chiéf Court in Rangoon, and 
avas disposed of in the first instance by Chitty, J. At that stage of the 
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1904. case several different members of the family claimed to be entitled: 


re to. the trusteeship, but of. those claims it is. only necessary, for. the: 
Banoo Purpose of the present appeal, to notice that put forward on behalf of 
a. the now appellant, the principal plaintiff in the suit. Her case was. 


Aca Mano- that as the next in seniority, after the retiring trustee, of the children 
_ MED JAFFER of the testator, she was entitled to be appointed trustee or Mutawalli’ 
SOE NEEM. of the endowment. Two specific objects to her appointment were 
raised : first, that as a woman she was disqualified from carrying out 
the trusts ; secondly, that being a member of the Babi sect, she was. 

excluded from the trusteeship of an orthodox Shiah endowment. 

The learned Judge overruled these objections, and appointed ‘the 
lady to the position which she ‘sought. An appeal against that order 
was heard before the Chief Judge and Bigge, J. Those learned 
Judges agreed with Chitty, J., in thinking ihat there. is no legal 
prohibition against a woman holding a Mutawalliship when the trust,. 
by its nature, involves no spiritual duties such asa woman could not _. 
properly discharge in person or by deputy. And it appears to their 
Lordships that there is ample authority for that proposition. 

It was. held secondly, in ‘accordance with the view of. the = 
Court, that ‘‘ the objects of the trust do not seem to involve any duties.: 
of aspiritual nature such as taking part in or conducting religious 
services or the like, and that they could be carried out ‘by a deputy.’” 

_This proposition is perhaps not quite so clear as the first ; the case: 
seems to be rather close to the line. But for the purpose of the 
present judgment their Lordships assume the view taken in Burma to 
be correct. 

The Court of Appeal also een with the first Court in Holding. 
that one who is not a Mahommedan, and a fortiori one who is so but, 
who follows a. sect not orthodox according to the standard of the 
settlor, is not disqualified by law for the post of Mwutawailli, The 
author ity for this view is somewhat scanty, but for the purpose of the- 
present judgment their Lordships assume it to be correct. 


But having conceded these points in favour of the now appellant, _ 
the learned Judges held that they did not necessarily conclude the~ 
case, but that the Court had stilla discretion to exercise in the selection - 
of a trustee. In exercising that discretion they took into account, ‘the - 
nature of the duties imposed upon the trustee, the fact that the 

_appellant, by reason of her sex, could at best discharge many of her - 
duties only by deputy, and the ‘circumstance that the appellant i is a. 

- Babi, and.as such might take a less’ zealous interest in carrying on- 
the religious observances of the Shiah school. And in the result the- 
learned Judges set aside the order which dominated the appellant, and 
appointed as trustee one Aga Mahomed Sherazee, who appears to be a 
Shiah resident in Rangoon, not apparently a lineal descendant of the: 
testator. Against. that order the present appeal has been brought. 


On the. argument of the appeal it was not disputed that the ‘rights« 
of the parties, as between themselves, are governed by the terms of” 
the consent decree of the 13th .May 1902, which directed | merely ~ 
that a new trustee should be appointed by. the Chief Court,." ‘ preference « 
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in such appointment being given to the lineal descendants of the 
settlor. 
that decree, account should be taken of what the previously existing 
rights of the parties under the Mahommedan law were. And it was 
contended that under that law, and therefore (it was said) under the 
consent decree, the appellant as the senior in order of - the children of 
the testator, not being subject to any legal disqualification, had an 
absolute right to the trusteeship, and that the Court possessed no such 
discretion as it claimed to exercise. 

Their Lordships’ attention was called. to the earlier texts bearing 
upon the matter, which are few in number, and to the interpretation 
placed upon them by modern writers... The authorities seem to their 


Lordships to fall far short of establishing the absolute’ right of the 


lineal descendants of the founder of the endowment, in a case like the 


" present, 
devolution. 


” But it was said and no doubt rightly) that, in construing 


in which that founder has not prescribed any line of: 
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Their Lordships are of’ opinion that the Court had a discretion to . 


exercise in the selection of a trustee, and that the circumstances by 
which the learned Judges were guided in the exercise of that discretion 
were matters proper for their consideration. Their. Lordships see 
no reason to dissent from the conclusion arrived at. They will humbly 
advise His Majesty that the appeal should be dismissed. 

The appellant will pay the costs. 





Before Sir Charles Fox, Chief Judge, and Mr. Justice Irwin, C.S.1. 
SHWE GAUNG ». THE COLLECTOR. 


S.C, Dutta—for appellant.. | = Lentaigne—fordrespondent. 

Basis of decision in and acquiszition proceedings before Court—Method of assessa 
ment of compensation —Limtt of compensation by amount of claim—Value of 
trees—Market value—Land Acquisition Act, 184, ss. 9, 22, 23. 


Proceedings before the Court under section 22 of the Land Acquisition Act are 
not a continuation of the administrative proceedings before the Collector, but are 


judicial. 
the Court or on admissions by the parties. 
It is compulsory for the Judge to take into consideration the matters referred 


to in. section 25.of the Act, and to allow compensation for such of them as are 
admitted or proved to exist. 

Aclaimant cannot be awarded an amount larger or on other heads than he 
‘claimed in response to the notice issued under section 9 of the Act, even though he 

. did not then know when the’ Collector would take possession, and consequently 
could not accurately estimate the damage he would suffer, 

The value of trees on the land acquired cannot be awarded separatel y. and in 
-addition to the market value of the land, but must be included in the amonnt at 
which the market ‘value is assessed. The second head of ‘section 23 of the Act 
refers only to'crops or produce which have been grown between the date of decla- 
ration of the intention to acquire and the date of the Collector’s taking possession, 

605, 


‘Earav. Secretary. of State -for India wm: Council, (1905) LL.R, 32: Cal., 


followed. 
Ma Cyt v. ae Secretary af Slate for india a neal, LB. R,, 117, referred to. 


The decision therein must therefore be based solely on evidence before 
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Fox, C.J.—A declaration that ‘portions of the appellant’s lands were 
needed for a public purpose was published in the official gazette, but 
the date of the publication does not appear in the records before us. 

The Collector ordered a special notice to issue to the. appellant 
under section 9 (3) of the Act, aad the appellant made a claim 
pursuint thereto. 

In this claim he asked for aneeneee at the rate of Rs. 500 per 
acre for his garden land. In his petition he gave a list of the trees on 
the part which was to be acquired. This list included 74 marian trees 
bearing fruit and 100 marian trees which were not fruit-bearing. 

The area of the land taken was 83 of an acre. The Collector 
awarded Rs. 66-6-4 as the market value of the land at the rate of 
Rs 80 an acre; Rs. 21-13-1 for damage. sustained by the appellant by 
reason of the. taking of trees; Rs. 44 for damage sustained by the 
appellant in consequence of the servance of the land taken from the 
appellant’s other land. The total amount awarded, inclusive of the 
15 per cent. on the market value, came to Rs. 149-1-10. The amount 
of Rs. 28-13-1 awarded for damage for taking trees was arrived at by 
taking Rs. 200 as the yearly income or earning from 5 acres of garden 


~Jand. The sum of Rs. 44 for severatice was based on the Collector’s 


estimate that the marked vaiue of the lands left to the appellant would 
be lessened by 10 percent of the value of the total area of his 
holdings. 

The appellant accepted the amoent awarded -by the Collector 


. under protest, and required a reference to the District Court. In his 


demand for.a reference his sole ground. of objection was that he bad 
not been awarded compensation for the value of each fruit tree. 
He put the total value of these trees -down at Rs. 9, 187-4-0: : i 

The District Judge could not accept with confidence any of the 
‘evidence which was put before him, and consequently took the course 
‘of seeking from the Collector’s proceedings material for making an 
award. Taking an admission of the applicant in those proceeclings 
that he made from Rs. 300 to Rs. 400 per annum by the sale of fruit 
from his 5°50 acres, be fixed the amount to be awarded as market 
value at six times the annual profits of the ‘83. of an acre taken up. 
This came to Rs. 339-8-7, and he allowed nothing | for damage’ for 
taking of trees or for severance. 

This method of arriving at what should be awarded as compensation 
may possibly be a fair one, but it is not one authorized by the Act. 

In the first place it has now -been definitely laid down by the 
highest tribunal in Ezra v. Secretary of State for India.in Council (1) 
.that proceedings of the Collector under. section 11 to section 15 of 
“the Act are administrative, and not judicial. The proceeding before 
_the’Court under section 22 is of course judicial, and therefore entirely 
-distinct from the Collector’s proceedings, and in no way a continuation 
of such pr eeteds Om Being -a judicial: proceeding, the decision in. it 


the opposite. party. 





(1) (1905) LL.R: 32 Cal, 605. 
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Again a Judge is not at liberty to say that he does not consider 
‘that compensation is called for on any. of the heads mentioned in 
‘section 23 of the Act, if there is evidence or an admission that the 
claimant has sustained damage covered by any of such heads. 
Section 23 of the Act renders it compulsory on a Judge to make into 
consideration certain matters and to allow compensation for such of 
them as are admitted, or ashe finds on the evidence before him to 
exist. 

Although the District Judge’s award was arrived at by an unau- 
thorized method, I do not see my way to interfering with it. The 
‘difficulties about doing so are of the appellant’s creation. 

In the first place he claimed compensation at the rate of Rs. 500 
an acre only, in response to the notice issued under section 9 of the 
Act. Consequently under section 25 he could not be awarded an 
amount larger than what he then claimed. That section’ practically 
renders it imperative upon a claimant to claim, in response to a notice 
under section 9, compensation under every head on which compensation 


may .be awarded under section 23, although, at the time he puts in. 


his claim, he cannot know when the Collector will take possession of 
his land, and consequently cannot with any degree of accuracy form 
‘an estimate of what he should claim for damages which have to be 
assessed in reference to that time. 

The appellant in his objection to the Collector’s caval represented 
that he had been given to understand that the value of each fruit tree 
‘would be given, and he claimed that such value should be given in 
addition to the market value of the land. The Collector in his 
reference stated. that he had not given the appellant to understand 
that he would be given the value of each tree in addition to the market 
value of the land. There is no authority given by the Act for assessing 
compensation in this manner. Under clause (a) of section 3 of the 
Act “land” includes things attached to the earth, and consequently 
in assessing the market value of land at the date of the declaration of 
intention to acquire it, the value of trees on the land on that date 
must be allowed for, but this must be included in the market value of 
the land.. The appellant appears to rely on the second head of ground 
for compensation under section 23, as entitling him to the value of 
trees distinct from and in addition to the market value of the land. 

The clause is as as follows :— 

The damage sustained by the persons interested, by reason of the taking of 
any standing crops or trees which may beon the land at the time of the Collector’s 
taking possession thereof. 

This does not afford ground for allowing compensation in the 
manner claimed by the appellant. The provision was evidently inserted 
‘in consequence of the change made by the Act in the time at which 
‘the market value of the land is to be taken. In the former Act that 
:time was the date of making the award: In the present Act the time 
-is the date of the declaration, but under section 16 of the present Act 
the land does not vest in the Government until the Collector has made 
.an award and has taken possession of it This he may possibly not 
.do until long after the date of declaration of intended acquisition, and 
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in the interval a crop:may have been grown on the land, or fruit or 
other valuable produce of trees. may have grown, which, possibly the 
owner may lose the benefit of, if the Collector takes possession before 
the crop or produce has been ‘gathered. The second head for consi- 
deration under section 23 is the damage which the owner-has suffered 
by reason of his having been deprived of such crop or produce, and it 
has no reference to the value of the trees which produce the fruit or 
other produce, There is no evidence in this case that the appellant 
lost the benefit of any fruit or other produce of trees on the land by 
reason of the Collector having taken possession atthe time he. did; 
conséquently there isno evidence on which compensation could be 
awarded under the above head. 
‘When the question of the market value of the land is considered 
in the light in which it should be, namely, by including the value of 


“any trees on the land with the value of the land itself, theré is in the | 


first place no distinct evidence that there were any trees on the land 
at-the date of the declaration of intention to acquire it.. The case in 
the District Court would appear to have been tried together with that 
of Ma Gyi, which subsequently came to this Cour ton appeal—see Ma 
Gy v.. The Secretary of State for India ‘in Council (2). In that 
case the Jand had been.entered on and the trees on it had been cut- 
down before the date of the notification of intention to acquire. The 
same may have been the case in the present case. 

But if it is assumed that there were trees on the land taken up on 
the date of the notification, thé eviderice as to the number, nature and 
value of such trees'and of the land is of such an uncertain and contra- 
dictory nature that no reliance can be placed on it, and’ no conélusion 
as to the market value of the land can be come to. 

' Moreover, in his grounds of appeal to this Court the appellant ages 
not contest the District Jidge’s award in respect of the market value 
of the land. He only claims that he should have been aw: irded 
Rs. 1,000 as damages. He does not explicitly say for what, but as 
his memorandum refers only to.the value fixed upon the trees being 
inadequate, it may be assumed that he claimed damages under the 
second head of compensation in section 23. As I have shown hefore, . 
he has not proved that he was entitled to any compensation for damage 
covered by that head. 

If he had objected to ‘the District Judge’s award on the ground 


-that the Judge had not allowed him anything ‘as damage for severance, 


even although the Collector admitted that he was entitled to an amount 
for severance, he might have been entitled to have the District judge’s’ 
award altered and enhanced by at least the amount which the Collector 
admitted he was entitled to ; but he ‘made no such objection to the 
Judge’s award; and’it was not argued that he should: be allowed 
anything except for the value of treés. 

Under the circumstances I think the appeal must be dismissed ee 
costs. ~ e 

Irwin, JI concut. fie Pit ; 
ria ees See ee ais caRyay ae: j 
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Before Mr. Justice Irwin, CSI. 


SUPAL PANDAY v. SUKKHU KOIRI. — 
Pennell —for appellant (defendant). 

Withdrawal of abplication for removal of attachment—Bar to sutt—Suit for 
recovery of attached propert ia application—Civil Procedure 
Code, ss. 278, 283, 373, 647. 

The withdrawal of an application made agate section 278 of the Code of Civil 
Procedure for removal of attachment, without the permission of the Court, does 
not bar a subsequent suit for declaration of title to the attached property. 

The plaintiff-respendent applied:for removal of attachment under 


section 278, Civil Procedure Code, but withdrew his application” 


without giving any reason for so doing. He then instituted this suit 


for a declaration of his right to the attached property. He obtained a. 


decree, which was confirmed on first appeal. Defendant prefers this 
second appeal on the groand that the suit does not lie by reason of the 
withdrawal of the applications under section 278. 

His advocate admits that if no application under section 278 had 
- ever been made a suit would. lie, but he contends that the suit is 


barred by section 373 of the Code, that section being made applicable 


to miscellaneous ibegianaet by section 647. 

Section 647 makes applicable “ the procedure herein prescribed.’’ 
It is not quite clear that the bar toa. fresh suit which is created by 
section 373 is a matter of procedure at all; but it is not necessary to 


decide that point, for it appears to me to be quite clear that if section, 


373 applies to miscellaneous applications it must be made applicable by 
reading the word “application” instead of suit, and this must be done 
in every place where the word“ suit" occurs in the section. The 
second clause then reads thus, ‘if the applicant wilhdraw from the 
application ... . without such permission . .. he shall be precluded 
from bringing a fresh application for the same matter.” It bars a fresh 
. application of the same nature as the one from which the applicant 
withdrew ; it says nothing about a suit. In fact the expression. “a 


fresh suit”? would be nonsense when no previous suit had been. 


' instituted. 
‘Lhe appeal is dismissed under section 551, Civil Procedure Code. 


_ 


Before Mr. Justice H artnoll. 


VYRAVEN CHETTY v.S. R. M. MEYAPPA CHETTY sy uIs puLy 
CONSTITUTED AGENT VELLETAPA PILLE. 


A. D, Naviman—for respondent. 





. Agabeg—for applicant. | 
High Court—Revisional jurisdiction—Powers of High Court.in revision—Disputes 
as to immovenble property— Moveable property—C riminal Procedure Code, 

1898, Chaprer XII 5. 435 (3). 

Sub-section (3) of section 435, Code of Criminal Procedure, does not bar the 
revisional jurisdiction of the High Court in a case where an order purporting to 
be made under Chapter XII of the Codeof Criminal Procedure has 'béen made 
without jurisdiction. 


An order purporting to be made under section 145 of the Code of Criminal 


Procedure, but dealing with moveable property, was set asidein revision. 
Raj Chundro v. Po Sein, 2 L.B.R , 239, referred to. 
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Roof Lal v. Manook, (1898) 2 C.W.N., 572; Ananda Chandra Bhultachar- 
jee v. Stephen, (1891) LL.R. 19: Cal. 127; Dowlat Koer v. Rameswari Koeri, 
(1899) LL.R. 26 Cal. 625; In the matter of the petition of Nathu Mal, (1902) 
LL.R. 24 All., 315 ; . Isab Mondal v. The Emperor, (1903) 8 C.W.N., 373 ; . followed. 


The facts of the dispute.are clearly given in the eaten of the 
Magistrate, dated the 28th November, and as regards the shop the 


learned counsel for the applicant does not: wish the order to be 


interfered with. He, however, desires that all orders as regards the 
moveable property be cancelled, though he does not contend that I 
should order all the moveable property to be given back to his client. 


On the. 29th November list the Magistrate, purporting to act 
under section 145 of the Code of Criminal Procedure, :ordered that 
certain moveable property be made over to’ Velletapa, and this order 
was duly carried out. It is contended that section 435 (3) of the 
Code of Criminal Procedure prevents this Court from interfering in 
revision, and I was referred to the case of Raj Caundro v. Po Sein (1): 
The learned Chief Judge in that case said: bas Wet question whether 
the High Court has power to revise proceedings. which, though 
purporting to be held under Chapter XII, do not really come within its 
scope, does not seem to arise on the reference as stated. It is 
unnecessary therefore to express an opinion onit.” Therefore that case 
only referred. to cases where the Magistrate acted with jurisdiction. 
In the present case it seems to methat the order of the Magistrate 
touching the moveable property was made without jurisliction, as 
Chapter XII of the Code only deals with disputes as. to immoveable 
property, and that as regards such property section 435 (3) would not 
bar the revisional jurisdiction of this Court. The view i take is not 
without authority, for I would refer to the following cases, which were 
brought to my notice at the hearing :—Roop.Lal Dass v. Manook (2), 
Ananda Chandra Bhuitacharjee v. Stephen (3), Doulat Koer v. 
Ratneswari Koeri (4) In the matter of the petition of Nathu Mal (5), 
Isab Mandal v. The Emferor (6) 

The order of the Magistrate of the 29th November referring to 
the moveable property was in my opinion made without jurisdiction, 


and holding that this Court has power in revision to interfere with. - 


it, I accordingly set it aside as prayed for. JT make no order for the 
return of the property that passed hands in accordance with the terms 
of the above order. : 





(1) L.B.R., 239. (4) (1899). LL.R. 24 Cal., 625. 
(2) (1898) 2 C. W.N., 572. | 6) (1902) LER, 24 All. 315. 
(3) (1894) LL.R. 19 Cal., 127. ~ (6) (1903) 8 C.W. N., 373. 
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Privy Council. 
(On appeal from the Chief Court of Lower Burma.) 
Before Lord Davey, Sir Andrew Scoble, and Sir Arthur Wilson. 


MOOLLA CASSIM BIN heme Ege ABDUL RAHIM 
AHMED— APPELLANT. * ‘land OTHERS—RESPONDENTS, 


Burden of proof—Presumption as to death—Presumption as to late of .death— 
Evidence—Admitssion—Arbitrator's award—Share of missing heir—Maho- 
medan Law—Indian Evidence Act, 1872, ss. 107, 108.. 

A, a Mahomedan, died in 1884, and his estate was divided amongst his heirs by 
an arbitrator. B, the eldest son of A, bad disappeared in 1870 and had not since 
been heard of ; and in accordance with a rule of Mahomedan Law, a share a the 
estate was set aside for him aS a missing heir. 

C, the son of B, claimed this share, to which he would have been entitled, under 
Mahomedan Law, if B had been alive at the time of A’s death, but not otherwise. 

Held,—that: the special rules regarding burden of proof in sections 107 and 
108 of the Indian Evidence Act, could only be applied with reference to the date of 
the suit, and not to the question whether B was alive or dead on a specified prior 


date ; and that the burden of proving that B was alive in 1884 lay upon C, who . 


a firmed it, 


Held further,—that the arbitrator’s setting aside of a share of the estate for the 
missing heir B- did not amount to an admission by the other heirs, or to evidence 
that B was then alive. 


Mazhar Ali v. Budh Singh, (1884) I:L.R. 7 All., 297; Rango Balajee v: 
Mudiyeppa, (1898) 1.L.R. 23 Bom., 296 ; followed. 

This was an appeal from a judgment of the Chief Court on its 
Appellate Side. The following judgment of the Chief Court (Sir 
Herbert. Thirkell White, Chief Judge, and Mr. Justice Fox) was 
delivered on 12th August 1902 by— ; 


Thirkell White, C.j.—The plaintiff-appellant is the son of Moolla 
_ Ahmed, who was the son. of Moolla Hashim. Moolla Ahmed 
disappeared in the year 1870, or thereabouts, and has not since been 
heard of. Moolla Hashim died in the year 1884. After some 
litigation, the persons interested agreed to refer the distribution of 
Moolla Hashim’s estate to. Moolla Ismail, who give an award in 1888, 
distributing the estate among the heirs and otherwise. He assigned 
a share to Moolla Ahmed; the eldest son of the deceased. Moolla 
Cassim claims this share as the sole surviving heir of Moolla Ahmed, 
whom he asserts to have been alive at the time of Moolla Hashim’s 
death, and to have died since that date. 
An attempt was made to prove that Moolla Ahmed had been seen 
_and beard of since his disappearance in 1870. The Court of first 
instance found that this was not proved; and though this finding was 
objected to in the memorandum of appeal the point has not been 
pressed in argument before us. ‘I think that the finding of the learned 
Judge on the Original Side, that the evidence as to Moolla Ahmed 
having been seen since 1870, and as to letters having been received 
from him, is of no -value, is fully justified. It may be taken that 
- Moolla Ahmed has not been heard of since 1870, 
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It is objected that there was a family arrangement whereby the 
question of the distribution of the estate was left to Moolla Ismail ; 
that his-award assumes: that Moolla Abmed was alive in 1884, or even 
at the time of the award in 1888 ; and that the defendants are estopped 


” from denying this fact. Even if there is no estoppel, it was urged 


that the award was evidence that Moolla Ahmed was alive at the time 
when the award was made. I do not think that: either of these 
propositions can be accepted. There does not seem:to be any 
authority for. the contention that the defendants are estopped by the 
award of 1888. The award does not affirm that Moojla Ahmed was 


_ alive. It proceeded, doubtless, on the rule of Mahomedan Law 


enunciated .in. Mr., Justice Amir Ali’s work* that “ when: a person. dies 
leaving certain heirs, one of whom is missing, the division would be 
made after excluding the share of the missing person.” The effect of 
the award was to recognize that Moolla Ahmed was missing, and to 


’ set aside his share until he should be found, or be proved or declared 


‘by Competent authority to be dead, Iam unable to see how this can: 
be regarded as an admission on the part of the other heirs, ot asa 
finding by the arbitrator, that Moolla Ahmed was then alive. Nor do 
I see how it.can be evidence of that fact. 

In order to succeed, Moolla Cassim must show that his’ father 
Mocila Ahmed is dead now and was alive in 1884. The case is 


- goveried by the provisioris of the Evidence Act, as was held in the 


case of Mazhar Ali y. Budh Singh (1). Moolla Ahmed had not been 
beard of for more than seven yéars—in fact for more than thirty 
years—before the date of institution of the suit. Therefore the burden 
of proving that he was alive on that date was on the person, if any, 
‘who affirmed it. In other words, failing any proof to. the contrary, 
the fact that he was dead at the time ge the suit would be presumed. 
But as was pointed out in Rango Balaji v. Mudiyeppa (2), though the 
presumption is that Moolla Ahmed i is now dead, there is no presumption 
as to the date of his death. “ If it is necessary to establish the exact 
date of his death, he upon whom the onus of establishing that date is 
cast must establish it or otherwise he must fail.” That is to say, 
because Moolla Ahmed had not been heard of for seven years before 
the date of his father's death in 1884, there is no presumption that he 
was dead on that date: On the other hand, the same principle applies 


' to the presumption of continuance of. life under section 107 of the 


Evidence Act ; and the fact that Moolla Ahmed had been alive within 


. thirty years before the date of his father’s death does not justiiy the 


presumtion that he was still alive-on that date. Neither section 107 
nor section 108 of the Evidence Act refer to the question whether a 
“man was alive or dead ona specified prior date. Each section refers 
only to the case where the question is whether a man is alive or. dead, 
not whether hé was alive or dead at some previous time. There i is, 


therefore, no presumption in this case that Moolla-Ahmed.is.alive, or 


that he was dead on 5g date of his father’s death in 1884. The 





; ‘ - * 9.Mahomedan Law, 91. ° 
{1} (1884) LL.R.7 All, 297. Es 1) (1898) LL.R. 23 Bom., 296, 
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question resolves itself into one of the burden of proof. The burden 


of proving that Moolla Ahmed was alive on the date specified was on . , 


the plaintiff-appellant, who affirmed it. He failed altogether to 
discharge the burden by shewing affirmatively that Moolla Ahmed was 
alive on that date. His suit therefore could not succeed. 

For these reasons I would dismiss this appeal with costs. 

Fox, J.—I concur. 

_ The judgment of their Lordships of the Privy Council was delivered 

on the 26th July 1905 by— 

Sir Andrew Scoble.—Moolla Hashim, a wealthy Mahomedan 
resident at Rangoon, on the 13th of May 1878 executed a will by 
which (inter alia) he bequeathed certain property to his eldest son 
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Moolla Ahmed and his two children. After the death of Moolla -, 


Hashim, which occurred on the 27th of January 1684, while he was” 


on pilgrimage to Mecca, one of his widows, named Shareefa Bee, 
disputed the validity of the will, as not being in accordance with 
Mahomedan Law, and it was ultimately referred to one Moolla Ismail, 
as arbitrator, to divide the property among those whom he should find 
entitled to share in it. He made his award on the 21st February 1888, 
and in it he included Moolla Ahmed and his children among “ the 
heirs 1nd legatees ” among: whom the estate of the deceased was to be 
distributed. 

It.is a well-known principle of Mahomedan Law that if any of the 
children cf a man die before the opening of the succession to his estate, 
leaving children behind, these grandchildren are entirely excluded 
from the inheritance by their uncles anc aunts. In the present case, 
Moolla Cassim, the only son of Moolla Ahmed, claims a share in his 
grandfather's estate, in right of his father, under Moolla Ismail’s 
‘award. In his plaint he states that he “is informed and verily 
“believes that the said Moolla Ahmed left Rangoon in or about the 
“‘vear 1870 as a mendicant or fakir, and has not since that date 


returned to Rangoon” ; that he last heard. of him in or about. the. 


year 1886 or 1887, when he was reporled: to be in Bangkék, Siam ; 
that he has not since been heard of “and, according to the presump- 
tion of law, his death took place about 1894. " The defendants are the 
‘surviving executors and heirs of Moolla Hashim, or the legal represen- 
‘tatives of such of them as have died since his death, and they allege in 
their written statement that Moolla Ahmed ‘‘ has never been heard of 
since his disappearance in the year 1870,” and they submit tothe 
judgment of the Court whether he may ‘‘ now be considered as dead.” 
Both Courts in Burma held that the plaintiff had fsiled to prove 
that- Moolla Ahmed had been either seen or heard of after 1870, and 
‘that under the provisions of section 108 of the Indian Evidence Act, 
1872, the burden was on him to establish that his father and survived 
‘his own father Moolla Hashim. They accordingly dismissed the suit 
with costs. These concurrent findings would ordinarily have sufficed 
to dispose of this appeal, but-it was argued before their Lordships that 


‘the Courts below had failed to give proper-effect to the circumstances. 
-of the reference to Moolla Ismail land to the terms of his award, both 
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"1902. of which, it was said, postulated that Moolla Ahmed was alive at the 
— date of those transactions, and that he had therefore survived his. 
Moott4 father. The first observation that their Lordships have to make upon: 
CassiM BIN this contention is that the-arbitrator was not called as a witness, 
‘ yore though living at Mandalay, nor was he examined upon commission ; 
-“"y. secondly, that the agreement of reference has not been produced, and 
Moortta there is nothing to show that Moolla Ahmed was a party to it ; and in 
ABDUL the third place, there is nothing in the terms of the award that can . 
RARE properly be construed as evidence that Moolla Ahmed was alive: when 
Ag the award was made. It is true that the award’ states that “‘ the 
deceased left six sons’and five daughters,’”’ but it would be unwarrant- 
able to treat an uncorroborated statement of this kind as proof that 
the arbitrator had satisfied himself that all Moolla Hashim’s children 
. were still living.. It is true also. that the arbitrator in’ his award 
reserved a share for Moolla Ahmed and his children, but this is quite 
intelligible on the ground that according to Mahomedan Law, a share 
ought to be reserved for a missing heir. Their Lordships agree with 
the Chief Court in the opinion that “the effect of the award was to 
‘recognize that Moolla Ahmed was missing, and to set aside his share 
until he should be found, or-be proved or declared by competent 
“authority to be dead”; and their Lordships are, with the Chief 
Court, unable to see how the proceedings in the arbitration “can be 
“regarded as an admission on the patt of the other heirs; or as a 
finding by the arbitrator, that Moolla Ahmed was then alive.” 

Their Lordships will humbly advise His Majesty that this appeal 
ought to be dismissed and the judgment of the Chief Court confirmed. 
The appellant must pay the costs of the appeal, including the costs of 
the appellant’s petition for leave to file additional evidence. 


——e 


vi 





Criminal Before Mr. Justice Hartnoll, 


Revision H. A. GARSTIN »v. KING-EMPEROR, 


Meee 3 : Dawson—for applicant. 
pee Hachney: carriage-—Offe of carriages for Pe ee ert aentenl aa 


November Hackney-carriage Act, 1879, ss. 2, 3, 


28th, 1906, The accused published an. advertisement ‘to the effect ‘that certain carriages. 
eet might be had on hire or for sale orm application being made to- him. He was 
: prosecuted under section '7 of the Hackney-carriage ‘Act for offering hackney-. 
carriages for hire without a license as required tinder a Municipal rule made under 
section 3 of the Act, and was convicted. The conviction was based merely on the 
fact of publication of the advertisement and the fact that the accused had no 

license. . 

Held,—that the conviction was bad as there was no proof that the accused 
actually ‘possessed the carriages mentioned in the advertisement. 

Held, further,—that; regard being had to the meaning of the word" passengers ee 
used in the definition of hackney- -catriage in section 2 of the Act, and in the absence 
of anything to show on what terms the accused intended to let out the carriages for 

. hiré, he could not be convicted of an offence under the Act, even if he were proved 
to have “possessed the carriages... 

Bateson v. Oday, (1874) 43 L.J., MC, 131, followed. 


H. A, Garstin has been convicted under section 7 of the Packtier. 
’ carriage ‘Act (XIV of 1879) in that he offered for hire hackney 
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carriages without. obtaining a licence from the Rangoon Municipality 
in contravention of Rule 1. of the Rules framed by the Rangoon 
Murricipal Committee under section 3 of the said Act, published under 
Municipal and Local Department Notification No, 99, dated the 20th 
December 1904. 

The evidence against him was that he inserted into a newspaper 
the following advertisement :—~ 

‘To hire or for sale. With -or without pony, a light office 
gharry, 4-seated Victoria, 2-seated low Dog-cart and  4-seated Ralli 
cart, all rubber tyres nearly new. Apply H A. Garstin, 26, Judah 
. Ezekiel Street ”’ 

' On revision it was urged that this was the only evidence on which 
he was convicied and that it was never proved that he actually 
possessed any carriages. This contention appears to be correct, and 
it seems to me that the conviction cannot be upheld in that it was not 
proved that the accused had carriages in his possession to which it 
might be held that the advertisement referred. The mere insertion 
of a notice is not sufficient for a conviction. It must be proved that 


the accused has a hackney-carriage before he can be convicted ofa - 


breach of the Rules. 

Secondly it is contended that, supposing the accused had the 
carriages referred to in the advertisement, he would not be punishable 
in that it is not proved that they were hackney-carriages within the 
mening of the Act. Certain English cises have been quoted to me; 
but | am of opinion that in defining the meaning of a hackney-carriage 
in this country we are bound by the words used in the Act. Those 
words are :— 

‘*“ trackney-carriage’ means any wheeled vehicle drawn by animals 
and used for the conveyance of Passengers, which is nee, or offered 


or plies, for hire.” 


' The test to be applied in this case, supposing that Garctla did possess _ 


the carriages he advertised, seems to me to be whether he meant them 
to be used for the conveyance of passengers within the meaning of the 
definition, as by the aclvertisement he did offer for hire wheeled 
vehicles drawn by animals. The Hackney-carriage Act was evidently 
enacted for the regulation and control of carriages that are kept and 
used for the general accommodation of the public, and its object should 
in my opinion be kept in mind in deciding what the words 

* conveyance of passengers ” in the definition means. J] am of opinion 
that it should: be taken to mean for the conveyance generally of that 
portion of the public who are “passengers.” It seems to me that, if 
one verson lets to another his horse and carriage for a fixed period, it 
does not necessarily become a hackney-carriage. Its owner may hire 
it to another. person without using it generally for the conveyance of 


1906, 

H. A. GaRs- 
TIN ; 
ae 

KING- 
EMPEROR, 


that portion of the public who are passengers. Lush, J., in the case of 


Bateson v. Oday (1), held that the test is whether the carriage is held 
out f or the: ‘general accommodation of the public. 


(1) (1874) 43 L.J., M.C., 231. 
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These words, I think, also apply where the Hackney-carriage Act is 
in force. 

Moreover, if I job a horse and carriage from a livery Sable hesnes 
on a year’s agreement and have the exclusive use of it, I doubt that, 
when in it, [am a passenger at allin the ordinary'use of the word. It 
is difficult to define the word “ passenger.” .In Wharton’s Law 
Lexicon, Sixth Edition, passengers are defined as persons conveyed for 
hire from one place to another. This does not seem to be an exhaustive 
definition, for surely if a person is given a free passage on a steainer 
he is nevertheless a passenger. To me the word seems to convey the 
meaning of being conveyed for a definite journey, and I do not think 
that it can be applied when a person has the exclusive use of a 
conveyance for a long period. - For the above reasons it seems to me 
that even supposing Garstin was proved to have possessed the horses 
and carriages he advertised, his advertisement does not constitute an 
offence under the Hackney-carriage Act. 

It is not shown that he meant to offer his carriages for the © 
conveyance generally of that portion of the public who are passengers, 
nor is it clear what would be the terms and conditions of the hiring. 

I therefore set aside the conviction: and direct that the fine be 


“refunded to him. 





Before Mr. Justice Hartnoll. 
_ GOBALU ».'PO HLA. 
Agabeg—tor applicant. | Respondent in person. 


Mortgage decree—Execution of decvee—Attachment of properiy—A pplication for 
removal of attachment—Civil Procedure Code, ss. 278, 283. 


It is not necessary for the holder of a mortgage decree to attach the prcperty 
which forms the subject of the decree. Where such property had been unneces- 
garlly allached by the decrec-holder it was held that an application for removal of 
the attachment, under section 278 of the Code of Civil Procedure, could not be 
admitted, 

Deefholis v, Peters, (1887) LL.R. 14 Cal, 631, followed. 

In the year. 1903 Piche by his agent Gobalu obtained a mortgage 
decree against Maung Pan Kaing, Maung. Kaung and others with 
respect to certain land of which the piece in dispute forms a part. In 
execution of that decree Gobalu attached the land in dispute and 


-asked that it be sold. It was not necessary for him to attach it as he 


‘ obtained a mortgage decree. He should have asked that his mortgage 


decree be executed. The land having been attached, Maung Po Hla 
applied for the removal of the attachment on the ground that he bouzht. 
the land from Maung Kaung on the 15th April 1904. Maung Kaung 

was one of the defendants in Piche’s suit. Maung Po Hla bought it, 
according to his own story, after the mortgage decree had been passed. 
Gobalu states that he cannot now bring 4 suil under section 283 of the 
Civil Procedure Code as he has already established a lieu on the land 
by virtue. of his mortgage decree—a-decree that was passed ia 
Maung Po Hla’s predecessor in interest. 
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It seems to me that the execution of the mortgage decree should 
be proceeded with and that Maung Po Hla should be left to take such 
proceedings and action ashe may think fit. Gobalu has complicated 
matters by taking out an ettachment when such was not necessary. 
Section 278 of the Civil Procedure Code is not applicable in the case 
of properties the subject of a mortgage decree. At was laid down in 
the case of Deefhodis v. Peters (1) in a case like this the remedy is 
not by claim under section 278 but is either by regular suit to establish 
a right to the property or by resistance to the purchaser or the 
mortgagee. or other person who would be put in possession of the 
‘preverty. 

I declare the proceedings already taken under section 278 of the 
Civil Procedure Code void and af no effect, set aside the order passed 
in Execution Case No. 427 of 1905 of the Township Court, Pyu, and 
direct that the Judge do proceed with the execution of the mortgage 
decree against the land in dispute. As Gobalu has erred in asking for 
an attachment I allow him no costs. 


ee 


Before Mr. Justice Irwin, CSI. 
MAUNG PE vw MA BAW. 


. Pennell—forjappellant, | Villa—for respondent, 


‘Mortgage decree—Suit for redemption—A phlication for - possession—-Execution of 
decree—Limitation Act, 1877, Schedule I, Articles 178, 179—Transfer of 


Property Act, 1882; ss. 89, 93—-Code of Civil Procedure, Schedule 1V, Forms 


128, 129, ; 

An application by the mortgagee. on payment of the amount due, to be put in 
possession of murtgaged property under the decree passed in a suit for reclemption 
is not an application for execution of a decree within the. meaning of Articles 179 of 
Schedule Ii of the Limitation Act, and is not governed by any of the provisions ot 
that Act. : i ea 

Such an application should not be in the form prescribed in section 235 of the 
‘Code of Civil Procedure. It should be filed in the record of the suit. ; 

Thakur Prasad v. Fakir-Uliah, (1894) LL.R. 17 All. 106; Narayana Nambi 
v. Poppi Brahmani, : (1886) 1.L.R. 10 Mad., 22;: Chintaman Damodar Agashe v. 
Balshastri, (1891) 1.L.R. 16 Bom., 294; Sasivarna Tevar v. Arulanandam Pillaz,. 
(1897) IL.R. 31 Mad., 261; Puran Chand v. Roy Radha Kishen, (1891) LL.R. 19 
Cal., 132 ; referred to, : ‘ 

Tiluck Singh v. Parsotein Proshad, {1895) LL.R, 22 Cal. 924; Pramatha 

Chandra Roy v. Khetra Mohan Ghose, (1902) IL.L.R. 29 Cal. 651; Gatem Ali 
Khundkar vy. Abdul Gaffur Khan, (1903) 8 C.W.N., 102 ; followed. 

On’ the 25th July 1901 Ma Baw obtained a decree against Maung 
‘Pe for redemption of certain paddy land and a house and site for 
Rs, 1,800 (Civil Regular No. 18 of 1901 of the .Subdivisional Court of 
Pegu). The decree is not corrrctly worded as it does not specify the, 
time within which the redemption money was to be paid. 

On the 2nd August 1901 Ma Baw presented an application (Execue 
tion Case No. 34 of 1901) in. the form prescribed in section 235 of thy 
Code of Civil Procedure, in which she recites that she has this.dato 

’ paid Rs, 1,800 into Court, and prays that the property be delivered to 
. her. The Rs. 1,800 were paid into Court the same day. The order 
' on that application was, " Let possession of the land be given to decree- 


(i) (1887) LER. 14 Cal, 631. 
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holder’ within fifteen days.” The same day a formal warrant was 
issued to the bailiff to give possession of the land. 

On the back of this warrant the bailiff reported to the ‘District 
Judge that the same property was proclaimed by the District Court: 
to be sold on 16th August in Civil Execution Case No. 1 of 1901.° 0 
this the District Judge wrote : ‘* Till attachment in this case is removed 
it cannot be made over to Ma Baw.” This was dated the 5th August 
1901. The Judge of the Subdivisional Court then wrote on the diary : 
“Read order of District Judge. - Let it be kept pending result of case 
in District Judge’s: Court.” On the 25th August 1902 his successor: 
wrote: ‘I have heard that this decree-holder has lost the case about. 
this land in the District Court. There is no occasion to give posses- 
sion of the land... Let the case be struck off.” — 

The history. of the attachment and Ma Baw’s action in respect to: 
itis this: Maung Shwe. Bo obtained a money decree against Maung 
Pe in Civil Regular No. 1 of 190i of the District Court and in execu- 
tion of this decree attached the property in Excution Case.No.1. Ma 
Baw objected, and her objection was dismissed on the 27th June 1901 
(Miscellaneous No. 24 of 1901). On the 12th August 1901 she institu- 
teil suit No 3 in the District Court for a declaration of her tight to the 
property. It was dismissed on the 30th June 1902.. She appealed to 
the Chief Court, and on the 13th May 1903 the suit was remanded for: 
disposal on the merits. On the 25th June 1904 the suit was decided in 
Ma Baw’'s favour, and the appeal of Maung Shwe Bo’s widow to the 
Divisional Court was dismissed on the 14th November 1904. A second 


appeal to the Chief*Court was dismissed on the 27th April 1905. 


The next day, 28th April 1905, Ma Baw presented to the District 
Court (the Subdivisional Court having: been abolished) an application 
in-the form prescribed ‘in section 235, Civil Procedure Code, in which: 
she recited what had been ‘done in Execution Casc 34 of 1901, and 
prayed that possession of the property might be given to her (Bx ecu- 
iow 135 of 1905). ‘Notice was issued to ‘the respondent under section 
248, and on the 12th May 1905 the application was rejected as time 
barred, 

Ma Baw appealed to the Divisional Court and was’ successful, the 
learned Judge holding that the ordei of the 25th August 1902 was made 
without notice to either party, and was therefore void, ‘The application 
of 1905 was treated as a continuation of the former one which was still 
pending. Under the orders of the Divisional Court. Ma Baw has. 
obtained possession of the property. - 

Maung Pe appeals on the ground | that es ‘application - ta the: 
District Court was barred by limitation. I was referred to the follow: 
ing decisions in support of the. appeal :—Thakur Prasad v. Fakir- 
Ullah (1), Narayana Nambi v. Poppi Brahmani (2), and Chintaman- 
Damodar Agashe v. Balshastri 3). The first seems to me to have no: 
application to the present case; the question whether an application: 
for execution can be regarded as a.continuation of an earlier application, 





(1) (1894) LL. Ri, 17 AIL, 106. eel (2) (1886) LL.R, 10 Mad, 22. 
(3). (1894) LL.R, 16 Bom., sci 
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for the same purpose. was not raised at all. The Bombay decision 
‘is against the appellant. The Madras decision, I think, conflicts with 
the later decision of the same Court cited by the Divisional Judge, viz. 
Sastvarna Tevar v. Arulanandam Pillai (4), but the latter is much 
more nearly on all fours with ‘the present case, and I should hold that 
the Divisional Judge’s decision was right if I thought that Ma Baw’s 
application was governed by the Limitation Act at all, but I do not 
think so. 

In Tiluck Singh v. Parsotein Proshad (5) the Calcutta High 
‘Court, agreeing with earlier decisions of the Courts at Bombay and 
Allahabad, held that Article 178 of the Limitation Act was limited 
%0 applications under the Code of Civil Procedure, and that conse- 
quently it dces not apply to an application under section 89 of the 
Transfer of Property Act for an order absolute: [t is remarkable that 
‘it. Was not even suggested that Article 179 could apply. In other 
words, the application’ was not regarded as one for execution of a 
decree. This latter point was definitely decided in Pramatha Chan- 
dra Roy v. Khetra Mohan Ghose (6), where it was held that proceedings 
under section 89 of the Transfer ‘of Property Act are not pr oceedings 
‘in execution of the decree, but are proceedings in continuation of the. 
original suit. This view was reaffirmedin Hatem Ali Khundkar v. 
| Abdul Gaffur Khan (7). In Puran : hand v. Roy Radha Kishen (8) 
a Full Bench of the Calcutta High Court held that a decree granting 
mesne profits in accordance with section 211-or 212, Civil Procedure 


*Cocle, is in the nature of an interlocutory order, that an application to | 


-ascertain the mesne profits uncer‘such a decree is not an application 


for execution, and that neither Article 172 nor 179 applied to such an. 


-application. 


In some of these decisions” ‘the learned Judges referred to the 


preamble to the Limitation Act, '* Whereas it is expedient to amend the 

‘aw relating to the limitation of suits, appeals, and certain applications 
to Courts.” - The expression “ certain applications "” was part of the 
basis of the rulings that the second. schedule does not refer to any 
-applications except applications under the Code of Civil Procedure. 

A preliminary décree in a.rredemption suit is exactly similar in its 
‘nature toa preliminary decree for sale under a mortage. The Code 
of Civil Procedure is silent about ‘such suits, and both where the 

Transfer of Property Act so in force and where it is not. in force pre- 
‘liminary decrees in such suits and the proceedings subsequent to such 
decrees are not governed by the Code except that forms 128 and 129 
-are to be used, under section 644, with such variation as the circum- 
-:stances of each case require. There is no section in the Code under 
“which an. application for Possession under a decree for redemption 
could be made. 
: There is a further reason for thinking that an application such as 
Ma Baw made is not governed by the Limitation Act. If the decree 
-had been properly framed she would be barred. from redemption after 
(4) (1897) LL.R’ 21 Mad., 261. (6) (1902) I.L.R. 22 Cal., 631. 
(5) (1895) LL.R. 22 Cal., 924. _ (7) (4903) 8 C.W.N,, 102. 
{8) (1891) LL.R. 19 Cal., 132, 
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a ee specified i in the decree itself. If the decree gave has only six 
months to ‘pay, it would be idle to say that Article 179 would bar her- 
after three years. And this consideration applies. with even greater 
force in places where the Transfer of Property Act is not in force. -In. 
such a-place the Court has a wider discretion as to time for payment. 
If the Court allowed five years the order would be unusual, no ion 
and would probably be improper, but I do not think it could be callec 
illegal, and so long as it was not modified on appeal the plaintiff. eer 
have five years in which to find the money, in spite of anything in the 
Limitation Act. 

I therefore find that neither Ma Baw’s first application of the 2nd 
August: 1901 nor her second application of the 28th April 1905 was an 
application for execution of a decree, and I find that those applications. 
are not governed by the Limitation Act. Those applications néed not’ 
have been in the form prescribed in section 235, which is altogether 
unsuitable for them, and they ought to have been filed on the record of 


. the suit, not in execution proceedings. 


The appeal is dismissed with costs. Rdnouninks me ‘Gree gold 
mohurs, 





eitare Mr, Justice Trwin, C.S.1., oi Mr. Justice Hovtneih 


‘BA PE: v. MA MA. : 

J. R. Das—for appellant (plaintiff). | ‘Bura—for respondent etendaniti, 
Contract of sale of incumbered broperty—Undis closed incumbrance—Conveyance : 

—Sphecific purformance—Specific Relief Act, 1877 s. 18 (c)—Transfer of aT 

Act, 1882, ss. 55 (1) ig), 55 (5) (6), 57.) i 

A contracted to sell a piece of land to B wodthiout disclosing the existence of a | 
mortgage on it. A failed to furnish particulars sufficient to enable B to prepare a. 
conveyance. B therefore sued A to compel him to execute a conveyance or,:in the 


. alternative, for damages for breach of contract. 


Held,—that under section 18 (c) of the Specific Relief Act B was entitled to a 
decree for specific performance of the contract of sale, and that if A did not pay off 
the mortgage before executing the conveyance, B was entitled. under section 
55 (5) (b) of the Transfer of Property Act, to retain out of the ae -money thee 
amount payable to the mortgagee. 


Ayesha Bee v. V. Somasundram. Iyer, 11 Bur, LR, 25”, referred to, 


Irwin, J.—In July 1904 the defendant-respondent contracted to sel!’ 
to the plainiiff a certain plot of land, part of a larger plot, for 
Rs. 3,000.. Plaintiff paid Rs, 200 earnest, and subsequently Rs. 600- 
moe. Defendant néither executed a conveyance nor gave the leiees 
uffircienf particulars to enable him to prepare a conveyance. 

Plaintiff sued to compel defendant to execute a eehvevende, or in 
the alternative, for rettirn of the Rs. 800 paid and for Rs.2 1000 as... 
damages fro breach of contract. 

The learned. Judge on the si a Side found all os facts i in favour 
of plaintiff. ! 

The land. ‘was mortgaged ier ‘one Maung Thein Maung for Rs. 500: 
and this fact was not disclosed when the oral contract. for sale was: 
made. ‘The existence of this mortgage prevented the defendant from 


producing the title deeds. _ Plaintiff's advocate, - however, obtained a. 
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perusal of the title deéds from the mortgagee, and he admits that he is 
satished with the title, but he never obtained a description of the 
bounclaries sufficient to enable him to prepare a conveyance. 

Plaintiff was willing to formally admit that he had bought with 
notice of the incumbrance in order that he might clear off the mortgage 
in the manner prescribed in the Transfer of Property Act, section 57, 
but the learned Judge refused to allow him to alter the case he had set 
up. The position then being that defendant having contracted to sell 
as unincumbered a property which was in fact incumbered, the 
plaintiff’s prayer for a decree for specific performance was refused on 
the authority of Ayesha Bee v. V. Somasundram Iyer (1), in which 
Mr. Justice Fox said that in such a case the legal title was not. in the 
vendor, and he was not in a position to transfer what he soid. [t was 
not in the power of the vendors to carry out the contract he had made. 

i: has been urged before us that the ruling just mentioned is not 
cotrect, and that the case is provided for in section 55 (1) (g) of the 
Transfer of Property Act, and in section 18 (c) of the Epeera Relief 
Aci. 

The case above cited is not on all fours with the present one. It 
was a suit for return of the earnest-money and for damages.’ In the 


present suit the plaintiff has got a decree for the earnest-money, but he: 


wants a decree for specific performance of the contract. Moreover, 
lam authorized by the learned Chief Judge to say that when he decided 
the case of Ayesha Bee (1) his attention had not been drawn to section 
18 (c) of the Specific Relief Act. 

in my opinion that enactment: decides the poiut at issue without 
any doubt. The plaintiff is entitled toa decree for specific perform- 
ance of the contract for sale, and, under section 55 (5) (b) of the 
Transfer of Property Act, he is entitled to retain out of the purchase- 
money the amount payable to the mortgagee ifthe defendant does not 

pay off the mortgage before executing the conveyance. 

Respondent urged that the findings of fact by the learned Judge on 
the Original. Side are not correct. There were three issues of fact. 
The first issue, “ Did plaintiff buy with notice of Maung Thein Maung’s 
mortgage,” is immaterial if my view of the law is correct. Plaintiff is 
entitled to a conveyance of the land unencumbered, whether he had 
notice of the mortgage or not. 

On the second issue, whether plaintiff agreed to complete within 
three months, the defendant’s statement is unsupported, and it is clear 
that long after three months had elapsed defendant treated the contract 
as if there were no such time limit. 

On the third issue, whether completion was delayed by defendant 
failing to give particulars of title, itis quite plain that defendant has 
never supplied plaintiff with any particulars at all, except a plan which 
admittedly does not show the boundaries of that part of the land which 


defendant contracted to sell. It is therefore impossible for.plaintiff to . 


prepare the conveyance. © 


aw Boe Bur. LR, 257, 
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“I would therefore set aside the decree, and would direct that 
defendant do furnish plaintiff with sufficient particulars for the 
preparation of the conveyance, and do execute the conveyance of the 
land in suit on payment of Rs. 2,200, less such amount as may be due on 
the mortgage to the mortgagee, Maung Thein Maung, on the day on 
which the conveyance is signed. Plaintiff’s costs of the suit and appeal . 
to be paid by defendant. 

 Hartnoll, J. — 

Before Mr. Justice Hartnoll. 
; KYA GET v. BU NWE. 

SS; Pat Reve for appeliant (defendant), |- S. N. Sew—for respondent (plaintiff). 
Suit to establish right to. attach property—Bar to suit—Consequential relief— 
Code of Citil Procedure, s. 283—Specifie Retief Act, s, 42, 

The proviso to section 42 of the Specific Relief Act does. mot apply to suits 


brought under section 283 of the Civil Procedure Code. 
Ma’ Dun v. Ma Pa U,.2 U'B.R,, 124, distinguished. 


Ma Bu Nwe and M faung Po San obtained a decree deainat Po Ne 
and another for Rs. 397 and costs Rs. 55-6-6 in the Township Court, 
Pyu, and in execution of it attached certain paddy which they alleged 
to belong to Po. Ne. Maung Kya Get applied for removal ‘of 


attachment and obtained an order to remove the attachment on 90 


per cent. of the paddy. This. suitis accordingly brought by Ma Bu 
Nwe and Maung. Po San against Maung Kya Get to establish their 
‘tight to attach the paddy. The Township judge dismissed it; but 
‘the District Judge found in favour of the plaintitfs and declared that at 
the date of the attachment the attached paddy was the property of the 
judgment-debtor Po’ Ne and that no other person had any interest 
therein. This decision is now appealed against. 
* * oe * % 

Lastly it was urged that, as consequential relief was not asked 
for, the suit must fail, and the case of Ma Dun v. Ma Pa U (1) was. 
cited.. That case was decided under section 42 of the Specific 
Relief Act. This suit was not brought under Act but under 
section 283 of the Code of the. Civil Procedure, which says nothing 
about consequential. relief. Since this isso, I hold that the provisions 
of section 42 of the Specific Relief Act do not apply. 

I accordingly dismiss the appeal with costs. 


Before My. Justice Irwin, CS.L4 and Mr. Justice Hartnoll. 
MAUNG KYAW anp MA SAN HMWE ». SITHAMBARAM 
CHETTY. 


: Pennetl—for appellants ehendantsl, 
Lentaigne and Higinbotham—-for respondent (plaintiff). } 
Suit toenforce..registratiin—Invalid. registration=-.-Time. limil—Morteage... déed— : 
Admissibility in evidence—Bar to: oral evidence—-Personal. undertaking— 
Agreement fo repay loan—Indian Registration Act (1877:, ss. 17,.23, 34, 49, 73, ° 
77—-Indian. Evidence. Act (1872), s. 91-—-Transfer of Property Act (1882), s. 86. 
in December 190! A borrowed money of B and ‘executed a mortgage deed of 





‘certain land in B’s favour. 





(1) 2 L.B.R, 124, 
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In January 1902 B instituted a suit praying, tvter alia, for an order to the Sub- - 


' Registrar to register the deed. In June 1903 he obtained a decree directing that 
the deed should, on application, be registered whether A admitted execution and 
receipt of consideration or not. 
The deed was registered in accordance with this decree in July 1903. 
The present suit was brought by B for sale of the pee property and 


“was based on the mortgaged deed in question. 

Held,—that the former suit not having been brought under the conditions 
required for the filing of a suit under section 77 of the Indian Registration Act, the 
decree therein had no value as exempting the document registered under it from 
the necessity for compliance with all other provisions of the Act, The Court had 
power to clecide as to the validity of the registration, and as the document was not 
regislered -in accordance with the provisions of sections 23 and 34 of the Act, it 
could not, under section 49, be received in evidence. as affecting the mortgaged 
property, At the same time section 91 of the Evidence Act precluded B from 
proving the existence of the mortgage by any other evidence. 

Heli, further,—that as the deed’ contained a distinct. agreement to reply the 
money borrowed, it was admissible as the basis of a pérsonal money decree for the 
amount due. ‘ & 

Bhagwan Singh v. Khuda Buksh, (1881i 1L.L.R, 3 All, 397; Edum v. Matomed 
Siddek, (1882) LL.R. 9 Cal, 150; Petherpermal Chetty v. Mooniandy Servai, 
il Bur. L.R., 166; Chattar Mal v. Thakur, (1898) I.L.R. 20 All, followed, 

Ram Giulam v. Chotey Lal, (1878) LL.R. 2 AlL, 46; Abdullak Khan v. Janki, 
(1894) L.L.R. 16 All., 303; Sah Mukhun Lall Panday v. Sah Koondun:Lall, (1875) 
L.R. 2 LA., 210; Sreemutty Matonginy Dosseg v. Ramnarian Sacdkhan, 2 C.L.R., 
428 referred to, 


Irwin, J.—Plaintiff-respondent sued on a registered morigage déed . 


of agricultural land, dated the 13th December 1901, and registered on 
the 20th July 1903. -He prayed for a sale of the mortgaged property 
and so forth. 

On the 27th December 1901 the defendants, or one of them, took the 
deed away from plaintiff's house without his consent, and handed it 
shortly afterwards to the: Deputy Commissioner, apparently with a 
complaint that the execution of the deed had been. obtained by fraud. 
It is not alleged by either party that the Deputy Commissioner took 
any action on this complaint. 

Ona the 4th January 1902 defendants instituted suit No. 1 of 1902 
for cancellation of the deed, alleging that the execu.ion of it had been 
obtained by fraud. : 

On the 6th January 1902 plaintiff instituted suit No. 2 of 1902, pray- 
ing, inter alia, for an order to the Sub-registrar to register the deed. 

“These cross-suits were tried together, and decided on the ‘15th June 
1903, No. 1 was dismissed, and in No. 2 plaintiff obtained a decree in 
unese terms :— 

“That defendants do ener their part of the contract in. register- 
ing Exhibits I and I] by appearing within one month after date of decree 
before the Sub-Registrar of Wakéma and admitting execution of 
Exhibits I and IJ an. receipt of ‘consideration therefor; and that the 
Sub-Registrar, Wakema, do on application register the deeds, Exhibits 
I and I]; whether the signatories admit execution and receipt of 
consideration or not.” 


1907. 
MAUNG 
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1907. ' This decree was not appealed against. Appellants appealed against 
Pes the decree in suit No. I, but the appeal was dismissed for default on 
AUNG - the 16th June 1904. 


eras On the 13th July 1933 plaintiff applied to the Court to return the 
Srraam- deed to him in order that he might present it for registration. The same 
BARAM day it was ordered to be returned to him. 

CHETTY. On the 20th Tuly 1933 the deed was presented for registration, and 


' it was registered the same day, the Sub-Registrar quoting the District 
Court’s Order No. 1684, dated the 15th July 1933, in Civil Regular. 
No. 1 of 1932. 

This order ‘is an endorsement forwarding to the Sub- Regine a 
copy, not of thé decree, but of the order in the joint judgment, on 
which the decree in suit No, 2 was based. 

It will bé remarked that the deed was not presented for wegioteanioni 
within the 30 days within which the decree directed the defendants to 
appear and admit execution. It is.also remarkable that the.part of the 
order which relates to registering the deed, whether the signatories. 
admit execution or not, was added to the judgment on the 14th July, 
29 days after the judgment had been signed and pronounced. 

On the 3rd March 1904 the reSpondent RAGSat aE the present suit. 
for sale under the mortgage. . 

’ Five issues were framed, viz. :— 

(1) Ig the question whether defendants exeodied the deed, Exhibit 
I, for consideration res judicata ? 

(2) Is the question whether they were induced to sign the deed’ 
by a fraudulent representation that it was part of another: 
deed res judicata ? . 

(3) If these two issued are decides 'in the affirmative, is the Court 
bound to take notice of the fact apparent from the Sub- 
Registrar’s certificate that the deed was presented for 
registration after the period allowed by law ? 

.(4) If the last issue is decided in the affirmative, ought the Court 
to take that the deed was duly registered ? 

(5) If it was not duly registered, is the Court justified in granting’ 
a decree as prayed on the finding that the contract of mort-. 
gage was entered into by defendants, and that the making: 

. of the contract being res judicata need not be proved ; 

The first two issues were found in me affirmative, z.e., in favour ot 
the plaintiff. ‘ 

The judgment contains no finding of any kind on the 3rd and 4th 
issues. They were not considered at all. It must be admitted that 
‘this would make no difference if the finding on the 5th issue were. 
correct. The finding is this, “ by virtue of the.decision in the suit. 
brought by defendants for cancellation of the mortgage deed it is. 
conclusively proved that defendants exectited the deed, Exhibit I, for 
consideration, and. that they are bound thereby. It is therefore not 
necessary to produce it in evidence.” 

This was not seriously supported by the learned Advocate for the: 
respondents, and it is obviously wrong, The question is not one of 
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evidence at all. Section 49 of the Registration Act enacts that no 
document required by section 17 to be registered shall affect any im- 
moveable property comprised therein unless it has been registered in 
accordance with the Act. Plaintiff sued expressly on the deed, and 
he could not do anything else, because section 91 of the Evidence Act 
would preciude him from giving any evidence of the contract except 
the deed itself. When suing on the deed he cannot fall back on an 


oral contract antecedent to the deed, nor did he ever venture to allege | 


that 2 mortgage was actually effected by such an oral contract, and 
then effected over again by execution of the deed. 

As the basis of the decree is bad we have to consider the third 
and fourth issues? and the bulk of the agreement was directed to these. 

The difficulties in plaintiff’s way consist primarily of sections 49 and 
23 of the Registration Act, which enact that no document required by 
section 17 to be registered shall affect any immoveable property com- 
prised therein unless it has been reyisterecl in accordance with the 


provisions of the. Act, and that subject {o certain exceptions no doct-- 


ment other than a will shall be accepted for registration unless pre- 
sented for that purpose to the proper officer within four months from 
the date of its execution. 


Plaintiff urges in-the first place that the deed having tea regis- 


tered by order of the Court we should presume that every necessary 
preliminary to registration was duly performed, and that the presenta- 


tion of thé document by the defendants to the Deputy Commissioner ° 


in December 1901 should be held to have been presentation to the 
proper officer for the purpose of registration because the Deputy Com- 
missioner happens to be also Registrar’ of Deeds, and he could 
receive and register the deed under section 30, notwithstanding that 
under section 28 the proper officer is the Sub-Registrar of Wakéma. 


To my mind this argument carries its own refutdtion on the face of it. 
The defendants were straining every nerve to get the deed cancelled. 


'To that end they ran the risk of a criminal prosecution for theft. A 
‘few days later they instituted a suit for its cancellation. To say that 
we should assume that those persons brought the. deed to the Deputy 
Commissioner for. the purpose of registration is grotesque, and I at 


any rate decline’ to presume anything of the sort. The plaintiff 


certainly never alleged anything of the kind in suit No. 2. 


._ In the next place plaintiff says that defendants are bound ‘by the 


decision in suit No. 2 of 1902,. which was not appealed against and 
that such a suit lies independently of section 77 of the Registration 


. Act. There is authority for this view in Ram Gulam v.. Chotey Lall 


(1), and in Abdullah Khan v. Janki (2). In these cases there was 
no proper. presentation of the deed to the Sub-Registrar. A full bench 


‘of the same Court in Bhawan Singh v. Khuda Bakhsh (3) held that. 
where the deed had been presented in time to the Sub-Registrar but - 


no application had been made to the Registrar under section 73, a suit 
would not lie. In the Calcutta case of Edun v. Mahomed Siddik (4) 





(1) (1878) LL.R. 2 > is. 46. (3) (1881) LL.R. 3 All, 397, 
(2) (1894) LL.R. 16 All, 323, ; to ° (4) (£882) I.L.R. 9 Cal., 150. 
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the document had been presented, and the application to the. 
Registrar had been dismissed because time barred. The Court con- 
curred with the Allahabad Full Bench, holding that a suit would not lie, 

but it went further, and expressely dissented from the view of the law 

set out in Ram Ghullam v. Chotey Lall (1), and the reasons given for 

its decision indicated that a suit to énforce registration independently 

of section 77 will not lie, whether the document has been presented in 

time or not, I think this further reason might be added, that if such 

a suit were maintainable the period of limitation would be six years 

under Article 120 of the Second Schedule to the Limitation Act. If 

such a suit were of any use it would reduce the Registration Act to - 
a farce. 

The question whether the validity of the decree in suit No. 2 of | 
1902, not having been contested by appeal, can be contested in this 
suit, is ong which I think need not be discussed, | because the decree in 
suit No. 2, whether it be valid or not, is of no use to the plaintiff. It 





‘merely directed that the deed should be registered; it did not, and 


could not, decide the question. whether the deed was in’ fact. subse- 
quently registered in accordance with the provisions of the Act. Tt is 
instructive to consider what could be the effect of a decree a er - 
section 77, ifall the necessary. formalities had been carried out and A 
suit duly instituted’ under that section. The decree would be that the 
document be registered if it be duly presented for registration within 
30 days after the,passing of such decree. Suppose the document 
were presented, but aiter the prescribed 30 days, and the Sub-Regis- 
trar wrongly accepted and registered it. The decree would not avail 
to prove that the document had been duly registered. 

The value of the. decree in suit No. 2 seems to me to be entirely 
demolished by the very ruling on which plaintiff relies in Abdullah 
Khan v. Janki (2). Here is what the learned Judges said :— 

The Court has to consider in this appeal whether the conduct of the defencant 
‘did. or did not justify the appellants in requiriny her to register a document. The 
decree, if in favour of the appellants, will make a declaration to this efrect. It 


_ cannot of course make an order binding on the Registration Department to register 


the document if, under statutory provisions of the Registration Act .binding on 
Registrars and Sub-Registrars, the registration cannot now be made consistently 
‘with the provisions of the Act. All that will be declared will be that the appellant 
have title as lessees under the patfa in question to have registration of that deed if 
not barred by the Registration Act, a matter which will not now come under the 
judicial decision .of the lower Appellate Court in this case. 

Our attention was. drawn to the case of Sah Mukbeen Lall Panag 
v. Sah Koondun Lall (5), in which a document was registered by order 
of the High Court some two and half years after execution and their 
Lordships of the Privy Council, while holding that the High Court had 
no jurisdiction to make the order; yet found the deed to be duly regis- 
tered. That decision, however, related to Act 4K of ee and the 
ground of it is this: 


- Though the statute makes it imperative to present an 1 instrument for registra- 
tion’ within four months from the date of its execution, no time is fixed within which 
a deed presented and accepted for registration must be registered, 


(5) (1875) LR. 2 L.A., 210. 
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The deed had originally been registered without the vendors 
appearing, and that registration was held by the High Court to be in- 
valid. The vendors appeared after two and half years and the deed 
was registered again. Section 36 of Act XX of 1866 was similar to 
section 34 of Act III of 1877, but it did not contain the words “ within 
the time allowed for presentation under sections 23, 24, 25 and 26. 

For these reasons I think the mortgage deed cannot be accepted as 
affecting the immoveable property comprised therein, as it was regis- 
tered in contravention of the plain provisions of sections 23 and 34. 
It was not presented within the time allowed by law, and the persons 
executing it never appeared before the registering officer at ali. 

_ In Petherperinal Chetty v. Mooniandy Servat (6), it was held 
that section 60 does not make the registering officer’s certificate 


conclusive proof that the document was duly registered, and that the. 


validity -of registration is a matter for the determination of the Courts. 
But plaintiff says that if the mortgage: decree for sale be set aside 
he should get a decree for the mortgage money against the defendants 
personally. 
Defendants in reply cited section 86 of the Transfer of Property 


Act and the cases mentioned at pages 101 and 102 of Ghose on the. 


Law of Mortgage. 


The case of Sreemutty Matonginy Dossee v. pe Sadkhan © 


(7) is not on all fours with the present case, as the loan was to be 
repaid on a fixed dale, and the method of recovery was described in 
detail in the deed. Chattar Malv. Thakuri (8) seems to the point, 
although the question lid not arisé in the same wayasin this suit. The 
loan was repayable on demand, and in case. of the hypothecated 


property being insufficient the creditors would be at liberty to realize . 


the smount due from the obligers personally. It was held that the 
bond. gave two remedies for a breach, and the plaintiff. could have 
instituted a suit for a personal decree within three years. 


“In the present case the terms of the deed are : ‘‘ We undértake to 
pay in full the principal and interest on demand . .. . Hf on 
deman« we fail to pay, . . . we shall submit to whatever is done 
by the creditor with regard to the paddy lands herein mortgaged.”’ 
In my opinion there is bere a distinct covenant pay on demand. 
There is nothing in the Registration Act to prevent this taking effect 
and being put in evidence. I think the plaintiff is entitled to a 
personal money decree. 

I would therefore set aside the decree of the District Court, and 
‘would give the plaintiff a decree for Rs. 7,66G, with interest on Rs. 5,000 
at 2 per cent. per month from the date of institution of the suit to the 
date of the original decree, 24th August 1904, but not further, as I under 
stand the property has been sold under the mortgage decree. I would- 
direct. the defendants to pay plaintiff's costs in the suit, and make no 
order for costs in this appeal. 





(6) 11 Bur. L.R., 166 | (7), 2 C.L.R,, 428, 
(8) (1898) 1.L.R: 20 All, 512, 
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I may remark that the proceedings selling the land under the 
mortgage decree ought to be on the record, but are not. 

Hartnoll, J—The first point for decision is whether the document 
that purports to charge the property was registered in accordance 
with the provisions of the Registration Act, as unless it was, section 
49 of that Act, prevents itfrom bsing received in evidence in this 
casé. It bears date the 13th December 1901, and the endorsement 
on it by the Sub-Registrar of Wakéma shows that it was presente: for 
registration by K, A. L. T. Anamale Chetty on the 20th July 1903. 
It was. therefore présented long after the time allowed by sections 23 
and 24 of the Act. 

The learned counsel for the respondent wishes us to assume that 
the decree passed in Civil Regular Suit No. 2 of 1902 was one passed 
in a suit brought under section 77 of the Registration Act, and so 
that the registration was in order. He emphasizes the fact that every 
presumption possible should be made against the appeliants as they 
wrongfully took the document out of the custody of the respondent. 

It seems to me that. in this case the burden of proof lies on the 
respondent to show that the document he sues on was duly registered 
in accordance with the _, ptovisions of the Act. The former suit he 
brought, No.-2 of 1902, was entitled: “ Claim to order. specific 
performance of contract by ordering registration of two mortgage 
deeds for Rs. 8,000.” 

The relief claimed 3 is as ee :- 


‘“(q) That the said two mortgage deeds with enclosures may 
. be ordered to be produced before this Honourable Court in’ 
the present case ; 
(b) That the defendants may be made to specifically perform 
- their part of the contract and that the said mortgage deeds 
may be ordered to be registered by. the Sub-Registrar and 
handed over to the plaintiff ; 
(c) That such damages as this Honourable Court may deem fit 
be ordered to be paid to plaintiff for breach of contract ; 
(d) That such further or’ other relief may be granted to the 
plaintiff as the nature and circumstances of the case may 
permit and this Honourable Court may deem fit and meet.” 
_ Can this suit be deemed to be one brought under section 77 of the 
Registration Act? That section states that a suit may be instituted 
for a decree directing the document to be registered if it is duly pre- 
sented for registration within 30 days after the passing of such decree. 

Section 77 is not mentioned in the plaint, nor is the relief framed 
in the words of section 77; 

The decree runs that the dsteudants do pérform oe part of the © 
contact in registering Exhibits I and I1 by appearing within: one 
month of the date of decree before the Sub-Registrar of Wakéma and 
admitting execution of Exhibits I and II and receipt of consideration 
therefor, and that the Sub- Registrar, Wakéma, do, on application, 
register. thé ‘dééds, Exhibits: I and II, whether the signatories admit 
execution and recéipt of consideration or not. ‘This decree dues not. 
follow the words of section 77. < f 
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The decree was dated the 15th June, and the document presented 1907. 


for registration on the 20th July. The interval between the decree Siawa: 


.and the registration is more than the 30 days allowed by section 77. Pe, 
I am enabie to hold that the former suit was one brought under sec-. v - 
SITHAM- 


tion 77 of the Registration. Act, and so in my opinion that section must 
be kept out of consideration in deciding the case. Since I am of the gee 
opinion and the. document was presented out of time as allowed by sania 
Part IV of the Act, I am of opinion that itis not shown to have been 
duly registered in accordance with the provisions of the Act, and that 
it is now inadmissible for the purpose of charging the property. 
The point remains as to whether a money decree can be passed on it. 
I am of opinion that it can, as there is a distinct personal covenant in 
it, that.is separate to the portion relating to the mortgage, and that is 
not dependént on the mortgage in any way and action taken under it. 
The passages run: ‘’ On demand we undertake to pay in full this 
sum of Rs. 5,000 (five thousand rupees). together with the interest that 
shall be due thereon. . If on demand we fail, etc.” The sentence I have 
quoted seems.to me to be a distinct promise and obligation to pay the 
principal and interest as apart from a further binding by way of 
mortg2ge, and I am of opinion that the respondent is entitled to obtain 
a simple money decree. ' 
I therefore concur in the order proposed by my learned colleague. 


et mere 


Before Sir Charles Fox, Chief Judge, and Mr. Justice | és it Ist 
Irwin, C.S.1. ‘Aiton! 
((1) MYAT THA. U. ier 2 of 


A.L.S. P.S. SOOBRAMONIEN i | (2) BA ON. igaaes 
CHETTY. “+ (3) MA NU FoR HERSELF AND March 11th 
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N. N. Burjorjee—for appellant (plaintiff). . 
Brown—for respondents (defendants). 


Suit .by agent—Wrong person as plamtiff—Substitution of —plaintiff —Appeal— 
Principal’s right of appeal—Code of Givil Procedure s, 27--Indian Contract 
Act, s. 230. ' 

’ A suit was instituted by one Sellappa Chetty, under the style of A.L.S.P.S, 
Sellappa Chetty. The plaint did not show that Sellappa was not himself the 
principal, but it transpired In evidence that he was merely the agent of Soobra- 
monien, Chetty, and that the letters A.L.S.P.S. were part of the latter’s name. 
The suit was dismissed on the ground that Sellappa, being merely an agent, could 
not sue in his own name. Soobramonian appealed to the Chief Court. : 

Held—that as the suit had been filed in the name of the wrong pérson by 
bona fide mistake, and as the substitution of the proper plaintiff was necessary for 
the determination of the real matter in dispute, the lower Court should have sub- 
stituted Soobramonien as plaintiff under section 27 of the Code of Civil Procedure : 
and that as action under the action might have been taken at the instance of 

Soobramonien, he had a right to appeal against the order dismissing the suit. The 

ped remanded for substitution of the proper ptaintiff and for decision on the 

merits. , 

Abdul: Karim, v. Pana Mustan, 1 L.B.R., 191; Chokalingam Chetty v, Maung 

Aung Baw, 1 L.B.R., 350 ;. distinguished, : 

Carter v. Misree Lal, (1870) 2 N.W.P., H.C, 179 ; Sardarmal Jagonath v, 

Franvayal §. Moodaliar, (1898) L.L.R., 21: Bom., 205 ; Seshassma v. Chennappa, 
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(1897) LL.R. 20 Mad, 467; Juggunnath Pershad Dutt v. Hogg, (1869) 12 W.R.,,. 
117 ; referred to. : 


Irwin, J-—This is a suit on a promissory note, and it was instituted 


on 14th October 1904. The plaintiff describes himself in the plaint as 


"As Te & PB Sellappa Chetty, money-lender, Gyobingauk.” The 
lender is described in the promissory note as ‘' Anna Lana Suna Pana. 
Suna Shalappa Chetty of Letpadan.”” In the defendants’ written 
statement the plaintiff's name appears as “ A. L. S, P. S. Chillappa 
Chetty.” 

One issue was fixed on 23rd November. It relates to the consi- 
deration for the note. Plaintiff Sellappa or Chellappa Chetty, was 


‘examined on 20th December ; in cross-examination he said, f am 


returning to my country . . . . No one instructed me to file this suit. 
I handed over charge of my books a month ago. My agency has 
ended. I sue as agent of the firm. The money belongs to the firm’ 
A. L. SP. S. I filed the suit before I-handed over charge.” The | 
examination of witnesses continued on 21st December, and then judg- © 


- ment was reserved ; it was delivered on 9th January 1905. 


It appears from the judgment that on the cross-examination of the 
plaintiff the defendant’s advocate raised the question : will the suit lie ? 


‘and the “ Plaintiff's counsel had an opportunity of discussing it.” The 


learned Judge said. that the plaintiff, who was only an agent of the 
firm which lent the money, could not sue in his own name, and that it - 
was held in Abdul Karim v. Pana Mustan (1) that an objection on 
this g goomnd was noe a mere technical one. He therefore dismissed the 
suit. 

estat that dere A. L. S. P. S, Soobramonien Chetty appeals... 
The grounds of appeal are not well drawn, and I do not think it is 
necessary’ to refer to them in detail. It was admitted after enquiry ° 


‘that Sellappa or Chellappa Chetty had no power-of-attorney from his. 


principal authorizing him to institute a suit or to sign a plaint. What 
was argued before us was this, Sellappa’s principal was the appellant, 
who has no partners. The letters A.L.S.P.S. are part of his name 
and not of Sellappa’s name. The lower Court was wrong in treating 
the suit as asuit by Sellappa : it was really a suit by Subramonien 
instituted for him by his agent. It was at least doubtful whether the 
suit had been instituted in the name of the right plaintiff, as Soobra- 
monien’s initials are in the plaint.. The Court ought to have substituted 
the name of: Soobramonien under section 27, Civil Procedure Code, 
if he was not already orie of two plaintiffs. 

It ig usual among Chetties to use in all business transactions the 
initials of the prefixes of the names of the principal or principals. The 
name following. the initials is the name of the person who actually 
makes the loan. He may be principal, or he may be agent, and so far 
as appears from this record the borrowers had no means, and would 
‘ordinarily have no means, of knowing whether he was. principal or 
agent. I do not think it can be. aoa that Soobramonien was in any: 





(i LBR, 191. | 
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sense a plaintiff merely because his agent affixed the principal’ s initials 
to his own name. 

i If that be so, the first question which arises is: has Soobramonien 
any locus standi to appeal from the decree dismissing Sellappa’s suit ? 
If this be deciied in the affirmative, then comes the question whether 
the lower Court ougat to have substituted the name of Soobramenien 
for that of Sellappa, in the plaint, under ‘section 27 of the Civil Pr oce- 
dure Code. 

I do not think the first question cin properly be decided without 
giving some consideration to the second ; for if the lower Court made 

‘a mistake it ought to be possible to rectify that mistake, and how can 
it be rectified without an appeal by the principal who ought to have 
been the plaintiff? Ifthe agent were to appeal, he would be met dy 
the answer that as he had no right to. sue he can have no right to 
appeal. Moreover, it is the principal who is mainly damnified by the 
decree, and he cannot compel his discharged agent’to appeal. 

Iam strongly of opinion that section 27 of. the Civil Procedure 
Code exactly fits the case and that when the lower Court found that 
Sellappa was only an agent, the Judge ought to have inquired whether 

. Seliappa was expressly or impliedly authorized by power-of-attorney 
to institute the suit or to sign plaints on behalf of Soobramonien. 

On finding that he was not so authorized tiie Court ouglit to have 
given time to enable the principal to come in and apply to be substi- 
tuted as plaintiff and either to sign the plaint himself or authorize his 
agent to do so. Ifthe lower, Court ought to have done that, it is 
difficult to say that the error cannot be rectified because appellant not 
having had any decree pass against him cannot appeal. The action 
which a Court of first instance takes under section 27 is taken in the 
interests of a person who is not a party to the suit, and may be taken 
on: the intiative of that person, or of a party to the suit, or of the Court 
itself. It seem to follow that if such action ought to be, but is. not, 
taken, the person in whose interests it ought to have been taken has as. 
much right to come to a Court of appeal for redress as he had to come 
to the Court of the first instance. It may be observed that Chapter 41 
does not contain any provisions prescribing who has a right to 
appeal. ‘ 

I think this view does not conflict with my own ruling in Choka- 
lingam Chetty v. Maung Aung Baw (2),for in that case neither in the 
Court of first instance nor inthe Court of first appeal did the agent 
give any hint that he was not the principal in the ‘transations ; 
consequently the lower Courts could not have taken any action under 
section 27. 


In Abdul’ Karim v. Pana Mustan (1) the Court of first appeal 


passed a decree against the principal. The agent presented a second’ 


appeal. This Court held that (a). the agent could not appeal, 
and (b) an amendment under section 27 could not be allowed. The 
decisions on these two points do not affect the first question before us 
now ; the second of them related to amendment of an appeal, not of a 


(2) 1 L.B.R., 350, 
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1907. plaint, and I do not think it is an obstacle to the answer 1 propose. to 
-ALSPS. the second question, namely, that the name of Soobramonien ‘ought to 
SooBRaMo- have been substituted in the plaint. : 

NIEN CHETTY We were not referred to any other ruling on the question of 
Sti ania right to appeal. In myopinion he has sufficient locus 
SLATLOL, : 

' On the question of substituting the name of the principal for that 
of the agent in the plaint, the learned advocate for the appellant cited 
Carter v. Misree Lal (3), Saradarmal Jagonath vy. Aranavayal S. 
Moodaliar (4), Seshamma’ v, Chennappa (5) and Jeiggunnath Pershad 
Duttiv. Hogg (6). The first two related to a suit and an application 
by agents, who, however, were duly empowered by power-of-attorney. ; 
The four cases do not throw any more light on the present case than a 
perusal of section 27 itself. But the section requires ‘no expounding, 
Its-provision are plain. The present suit was. instituted in the name 
of the wrong person as plaintiff. I have no doubt at all that that was 
done through a bond fide mistake, a very common mistake in this 
province, and itis obviously necessary for the determination of the 
real matter in dispute to order the principle Soobramonien to be substi- 
tuted as plaintiff with his consent. | : 

I would therefore set aside the decree of the lower Court and 
_retnand the case to it, under section 562, Civil Procedure Code, with a 
direction that the name of Soobramonien Chetty be substituted for that 
of Sellappa Chetty as plaintiff in the plaint, and that the District Court 
_ do than proceed to determine the suit on the merits. 

I would makelno order for costs, - _ , 

' Fox, C.J.—L agree in making the order proposed by my learned 
colleague. eta 

‘As regards the decision in Abdul Karim v. Pana Mustan (1), 1 
would point out that in that case the appeal to this Court was on the 
face of. the memorandum an appeal preferred by an agentin his own. 
name. The plaint in the present case purported to be the plaint of 
Sellappa Chetty, and it stated that he lent the money he sued for, and 
he sought a decree which would have made the defendants liable to 
pay him what was due under the promissory note sued on. There was 
nothing on the face of the plaint to indicate that he was merely an 
agent. This transpired only during the course of the case. 

The subject of the suit was a contract entered into by Sellappa or 
Chellappa' without disclosing the name of his principal, and although 
it was not argued that he could bring the suit in his own name, it 
appears to me that in view of the provisions of..séction 230 of the 
Contract Act it is not clear that the could not do.so, and that his plaint 

.was not a proper one. Neither in. Abdul Karim v. Pana Mustan (1), 
nor in Chokalingam Chetly v. Mavng Aung Baw (2), was the suit one 
“to enforce’a conttact, conséquéntly~ section--230- of »the-Contract-Act 
could not be applied in them, as. it might be in this case. 


: v, 
Myat Taa U. 





(3). (1870) 1 N.W.P.H.C.,179. ~ f  (5). (1897) LL.R., 20 Mad., 467, 
(4) (1896) LL.R., 21 Bom., 205. - (6) (1869) 12 W.R,, 117, 
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_ As this appeal was argued on: other grounds on behalf: of the 
principal, I will not say more on the above point. If the plaint was 
instituted in the name of the wrong person, I am satisfied that it-was 
so commenced through a bond fide mistake, and that it is necessary for 
the determination of the real matter in dispute that Soobramonien 
Chetty’s name should be substituted for that of Sellappa’s evidence 
on the plaint. His bringing of this appeal is evidence of 
Soobramonien’s consent to such substitution, and Sellappa’s evidence 
shows that he has no personal interest in the subject of the suit, 

Under the circumstances I think that the substitution may be 
directed, and that the suit should be determined by the District Court 


on the merits. 








Before Sir Charles Fox, Chief Judge. 


K. Vv. P. L. PERIANEN CHETTY v. ARMUGA PATHER. 
A. D. Nariman—for applicant (plaintiff). é 
A. B. Banurji—for respondent (defendant). 
Partnership—Representativcs of deceased partner—Debt due to partners ip-- 
Suit by surviving partners—Hindu Law. 
The representatives of a deceased partner are not necessary parties to a suit 
for the recovery of a debt which accrues due to the partnership in the lifetime 


of the deceased, 
Ram Narain peste Doss v. Ram Chunder Jankee Loll, (1890) LL.R: 18 


Cal., 86, dissented from. 

Vaidyanatha Ayyar y. Chinnasami Naik, (1893) ILL.R. 17° Mad. 108: 
Subramanian Chetti v. Rakku Servai, (1897) 1L.R. 20 Mad., 232; Jagmohandas 
Kila Bhai v, Allumaria Duskal, (1894) I.L.R; 19 Bom., 338; referred to. 

The four plaintiffs Chinaya Chetty, Ramen Chetty, Perianen Chetty 
. and Lutchman Chetty, who described themselves as bankers and money- 
lenders carrying on business together in co-partnership under the style 
and firm formerly of K. V. P. L. Pallaneappa Chetty and’ now under 
the style and firm of K. V. P. L. Perianen Chetty, sued the defendants 
to recover what was due on a-promissory. note executed in favour of 
K. V. P. L. Pallaneappa Chetty. 

One of the defendants took the objection that Baileneapie Chetty 
was dead, and that none of the plaintiffs had obtained letters of 
administration to his estate or a certificate under the Succession 


Certificate Act. 


1907. 


A.LS.P.S. 
SooBRAMO- 
NIEN CHETTY 


Oe + 
MyatT Tua U. 


—_— 


Civil Revision 
No. 78 of 
1906. 


March 13th, © 
1907. 


———P 


Thereupon the plaintiffs weclted that the widow and daughter of . 


Pallaneapp2 should be made plaintiffs with them, although they stated 
that his female relations took no share in his estate. Oblivious of the 
fact that no one canbe made a plaintiff in a suit without his consent, 
the Judge granted the application without even issuing notice to the 
-widow and daughter. Up to the decision of the suit, however, the 
names of the widow and daughter had not been entered on the plaint 
as plaintiffs. 
The suit was heard as if they were plaintiffs, and on the objection. 
that no one of the plaintiffs had either letters of administration or a 
. succession certificate, it was held that the plaintiffs were not competent 
to sue, and accordingly the plaint was rejected. The plaintiffs apply 
for revision and reversal of this order. ay 


1907. 


KNV.P.L. 
PERIANEN 
CHET TY 

vy. 
ARMUGA 
PaTHER, 
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- In the first place the ordér making Pallaneappa’s widow and | 
daughter plaintiffs was illegal and I set it aside. 

The plaintiffs are as originatly stated in the plaint. They admit 
that Pallaneappa was a partner with them at the time the money, the 
subject-matter of the suit, was lent, and that it was par tnership money. 
The questions which arise are :— . 

(1) Are the plaintiffs as surviving partners compe‘ent .to sue for 
. the money without Pallaneappa’s heirs being co-plaintiffs ? 
(2) Gan: they-sue-without having obtained letters of administration, 
or a.certificate under the Succession Certificate Act? 


There: has’ been considerable diversity of decision on such points in 
the High €ourts of. India. 

In Ram. Narain: Nursing Doss v. Ram Chunder Jankee Loll (1) 
the: Calcutta High Court held that the effect of section 45 of the Contract 
Act was that a-deceased partner’s representatives must alway be made 
parties. to suits: as plaintiffs with the surviving. partner .cr mga 


' At the same time a hesitating opinion was expressed as the 


applicability of this:rule to ane case of a family partnership | andes the 
.Mitacshara law. 

Mx. Pollock in his commentary on the Indian Contract Act says in his. 
notes on section 45 :— 

It seems therefore to be the better eainion that the representatives of a davouat 


partner are not necessary: “parties to a suitfor the recovery of a debt which accrues 
due to the partnership in the lifetime of the deceased. It has been so laid down by 


‘the High Courts of Allahabad, Bombay and Madras. 


After examination of the decided cases he refers to, I agree with 
him in the above opinion: Upon this view the holding of letters of. 
administration or a certificate of heirship by one of the plaintiffs is 
unnecessary, In Vaidyanatha Ayyar v. Chinnasamt Naik (2) it was 
said that a suit by the surviving partner conjointly with the heir of the 
deceased would be maintainable, but in such ‘case a certificate of heir-. 
ship would be necessary, unless it appeared on the face of the document 
sued on that the debt was a coparcenary debt. 

This last view, however, was not adopted in Subramanian Chetit v.. 
Rakhku. Servai (3)-and it was stated that the Court recognized that 
other proof of the debt being joint menor what appears on the face of 


. the document could be given, 


In: Jagimohandas Killa Bhai v. Allumaria Duskal 4 it was held 
that-a plaintiff:does not require a certiicate where his ci aim is for family 
property by right of survivorship, and that where a plaintiff’s family is 
admitted or proved to be a joint Hindu family, but there is no direct 
evidence as to the nature of the debt claimed by: the plaintiff, the 
“presumption is that itis a family debt. ; 

‘In the present case, whether the plaintiff's claim as surviving! partners 
or. rby right of. ‘survivorship ander ‘the Hindu Law by which’ they are 
governed, it appears to me that the objections that Pallaneappa’ s estate 


(1) (1890) LL.R. 18 Cal, 86. = (3) (1897) LL. 20. Mad., 232. 
(2) (1893): ‘LL.R.17 Mad ,108. iv oe LL.R. 3 Bom., 338, 
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was not represented by any plaintiff, and that none of them held letters 
of administration or a certificate under the Succession Certificate Act 


were not good objections to the suit. 
I set-aside the order of the Small Cause Court and direct that the 


‘suit be heard on the merits. © 
The respondent must pay the plaintiff's costs in this Court—2 gold 


mohurs are allowed as Advocate’s fee. 





Before Sir Charles Fox, Chief Judge. 
M.N.N.RAMAN CHETTY v. ABDUL KADER anp OTHERS. 
McDonnell—ior applicant (plaintiff). 

N.N. Burjorjee—for respondents (defendants). 


‘nsolvent debtor—Composition with creditors—Unscheduled debt—Liability on 
negotiated promissory note—Fraud—Bar to suit-—Indian Insolvency Act, 1848. 


1907. 
K.P. 
PERIANAN 
CHETTY 


vu. 
ARMUGA 
PaTHER, 





oe “4 Revision 
79 of 
ms 966. 


Ma veh i 13th, 
1907, 


A was adjudicated an insolvent, and entered into a composition deed with 


vertain of his creditors which was to operate, on compliance with its terms, as 
effectually as an ‘order of final discharge’ under the Indian Insolvency Act, in 
respect.of the debts due to the assenting creditors. ‘Ihe amount due to each was 


siiown in a schedule to the deed. 


= B,one of ‘these creditors, subsequently sued A for a sum due on two promissory 
notes made in favour’ of Aby C, and negotiated by A with B. The amount due’ ’ 


_-on these notes had-not been included as due to B in the schedule to one composition 
’ deed or brought to the notice of the other creditors. 

Held,—the B was therefore debarred from suing A for the amount. 

Britten v. Hughes,!1829) 5 Bingham, 460, followed. 

Payler v. Homersham, {1815) 5 Maule & Selwyn, 423 referred to. 


The plaintiff sued the partners of the firm of Sharaff Ally Esabhoy, 


-and: the partners of the firm of Abdul Kader Mahomed Ally & Co., » 


on two promissory notes made by the former firm in favour of the 
latter firm, and negotiated by it with the plaintiff. Both notes were 


payable at certain dates after execution, and both fell due in January | 


1905. In December 1964, the partners in the firm of Abdul Kader 
Mahomed Ally & Co. were adjudicated insolvent, but on the lith 
April 1905 they entered into a composition deed with certain of their 
-credlitors, of whom the plaintiff was one, whereby these creditors 
accepted a composition of six annasin the rupee in discharge of the 
debts due to them, on the amount being guaranteed by a third party. 
Thereafter the insolvency adjudication was annulled by consent. By 
“the composition deed the composition of six annas in the rupee was 
accepted by the creditors in full discharge of their respective debts, and 


it was provided that upon payment of the first instalment of it, and on | 


delivery to the creditors of hundis securing the second and third instal- 
ments, the deed should operate as fully and effectually as.an order of 
final discharge under the Act for the Relief of Insolvent Debtors in 
‘India, and might be pleaded in bar.to any claim in respect of any such 
debts. In thé schedule to the deed the names of the assenting credi- 
‘tors were set out, and the amount due to each was put against his name, 
cand his signature affixed opposite. The amount put down as due to 
the ‘plaintiff was Rs. 1,475-7-0 and the amount due to him under the 
-composition was Rs. 583: 2-0. The amount of Rs. I ,475-7- 0 did not 
-incltide’' the amount due on the priomiseory notes sud upon in he suit 





1907, 


M.NN, 
' RAMAN 


C SHETTY. 


v. 
ABDUL 
KADER, 
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out of which this revisional application arises. The learned Judge 
acting on the authority of Britten v. Hughes (1) dismissed the suit 

It has been contended the -he was wrong in so doing. It was’ 
argued that the decision in Birtlen v. Hughes (1) proceeded on the 
ground of fraud, and that in the present case there was not the vestige 


-or possibility of fraud because at the time the plaintiff signed the compo- 


sition deéd he naturally looked to the makers of the note, i.e., the part- | 
ners of the firm of Sharaff Ally Esabhoy, to pay the amount due on the 
note now sued on. Paylu Homersham (2) was relied on as showing: 
that:a:creditor who-enters into a composition deed with other creditors 
may reserve a:particular debt from the composition, and may sve upon - 
it subsequently:. Ghat. case was considered in Britten v. Hughes (1) 
and one-atzleast of the learned Judges considers that the clecision of 
the. majority overruled it. 

The facts. in: Britten v. Hughes (1) were almost identical.with the- 
facts in the» present. case. The plaintiffs held two bills on. which the 
defendant was:liable.. They put their names down in the composition 
deed ascreditors-in respect of one bili only. The reason why the 
amount?of the-other bill was not entered. was because the defendant 
had said he:expected.that the acceptor would pay it, and the plaintiffs,. 
looking: to, the acceptor, abstained from taking a composition for the 
amount. dize-on this-bill. 

Best;,C.J., directed a non- suit, and the case came ‘before a bench 
of four Judges upon:a rule nisi to set aside the non-suit. The rule was 
discharged. The judgments of the Jearned Judges contain many 
interesting observations, amongst which the following may be quoted :—. 

“rhe principle.is:clear that upon a composition deed all. the parties 
are supposed to stand in the same situation, and if there is any one of 
them who refuses to do so, he must announce it at the time. .. 

I put this case on the ground: I do not mean moral fr aud, but 


fraud’ in law; anda practice of this sort has a great tendency to 


encourage moral frau. . . . If sucha reservation could be made: 
with the consent of the debtor, it would be a fraud on the other credi- 
tors, as calculated to mislead their judgment ; if without the consent of 
the debtor, it would be a fraud against him also. . . But the main 
ground on which we decide is that if reservations like this be allowed, 
no man again.will agree to a deed of composition. Such transactions 
are necessarily uberrime fide, and no engagement can stand which has 


’ been withheld from the knowledge of the whole:body of the creditors,. 


and which.it would have been material for them to know. . . The object 
of this deed is express, that the defendant should go clear of his debts ; 

and though perhaps there may have been an understanding with, the 
plaintiff, to support it. would lead to infinite fraud. . . Weshouldble 
very strict in the construction of deeds of this kind, which are executed. 


‘on the supposition of the creditors all standing on the same footing. 


The creditors ‘here all nieant to release the defendant: . . The 
defendant was to-be-made a free man,-and the deed given -in..evidence... 
is conclusive against the plaintiffs. | 





“{i) (1829) 5 ‘Bingham, 160. | (2) (1815) 4 Maule & Selwyn 423. | 
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The above observations apply to the present case. No decision 
questioning the correctness of them has been brought to my notice, 
and I hold that the law is the same now as it was stated to be in the 
year 1829. : , 

The present plaintiff did not assert that he made the reservation of 
the debt now sued on known to the other creditors, consequently there 
was nothing for the Judge to enter into in this respect. 

The application is dismissed with costs—two gold mohurs allow ed 
as advocate’s fee. 








Before Mr. Justia Harinoll. 


KING-EMPEROR v. RAMARA. 


Escape from custody—Lawful detenion—Indian Penal Code® s. 225B—Issue 
of process for recovery of revenues—Arrears—Defauiler—aArrest—Burmu Land 
and Revenue Act, 1876, ss. 4, 45. 
A person cannot be convicted, under section 2258 of the fidien Penal Code, of 
‘escape or attempt to escape, unless ae custody in which-he was detained was 


lawful. 
No process for the recovery of revenue can be issued until the amount due has 


become an arrear, under section 44 of the Burma Land and Revenue Act, by the 

lapse of ten days from the service of publication of a written notice of demand. ; 
The following reference was made by the Sessions Judge, Delta 

Division, under section 438 of the Code of Criminal Procedure :— -— 


In Criminal Regular Trial No. 147 of 1906 of the 2nd class Town- 


ship Magistrate, Maubin, Ramara was convicted on the 11th December 
under section 225B, Indian Penal Code, of escape from Jawful custody, 
and was sentenced to suffer one month’s rigorous imprisonment. 


Ramara appealed to the Special Power Magistrate, Maubin, by whom 


the conviction was confirmed, but the sentence reduced to the term of 


imprisonment already undergone, viz., 11 days. The case was crilled 


for by me on perusal of the monthly statements. 


The facts of the case are simple. It appears that on the 10th De. ; 


cember the Township Officer, Maubin (who is also the Magistrate who 
tried the case), was checking capitation-tax. He came across Ramara 
on a cargo boat and found that Ramara had no receipt for capitation- 
tax. He accordingly at once demanded Rs. 2-8 for Ramara. . Ramara 
did not pay, and the Township Officer immediately issued a warrant, 
Exhibit A, for Ramara’s arrest. The warrant is irregular as it is 
addressed to the Bailiff but was delivered to, and executed by, the 


thugyi Shwe Ke, who arrested Ramara and six other boatmen, and. 


kept them for the night of the 10th December.in their cargo boat 
under watch. At about midnight Ramara and: the other boatmen 
made sail and tried to’ clear off, but were recaptured. ‘Ramara was 
tried and convicted the next day by the Township Magistrate. 

I am of opinion that the arrest was illegal, and therefore that 
accused was not lawfully detained in custody and committed no offence 


in escaping. It may, 1 think, be assumed that the sum demanded, 


from him was due under section 43 of the Lower Burma Land and 
Revenue Act. But he was not a defaulter as defined within séction 


44 of the Act. 


1907. 
RAMAN: 
CHETTY 
Appur. 
KADER. 


Criminal 
Revision 
No. 32B of 
1907, 


March 16th 
1907. 
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He had not been served with any written notice of demand, nor does 
it appear that notice of demand from him had been published in any 
ottier way. I am of opinion therefore that he was not a’defaulter, and 
that the Township Officer had no power to issue process for his arrest. 

The sentence has been undergone, but the point raised is one of 
some importance. I therefore submit the proceedings to the Chief 
Court with the recommendation that the conviction be set asicle. 


The decision of this. Court was as follows :-— ie 
Amongst other matters section 225B of the Indian Penal Code 


“renders. punishable an escape or attempt to escape fram custody ja 


which. a person is lawfully detained. ‘It is therefore necessary for the 
prosecution: to: prove in a prosecution for an escape under the section 
that. the accused person was lawfully detained. . ; 

In the present instance it appears that the Township Officer was 
checking the: payment of the capitation-tax .on the 10th December 
last, and: that’he found one Ramara without a tax receipt, whereupon 
he immediately issued a warrant for his atrest. The warrant was. 


‘ executed;, and on the same night Ramara escaped and was. recaptured. 


He. was: prosecuted and convicted under section 225B of the Indian 
Penal Code. - [t would appeat that the conviction was bad, as Ramara 
was. not lawfully detained in custody. Before process can issue for 
the recovery ofa tax it must have become an arrear. Section 44 of 
the Burma. Land and Revenue Act (I1 of 1876) describes the procedure 


to, be followed in order to the creation.of-an arrear. The tax must 


have fallen due and a written notice of demand must have been served 
on any one of the persons liable for it, or published in such manner as 
the Lieutenant-Governor niay from time to time by rule direct, anc ten 
days must have elapsed from the service or publication of stich notice 
without such sum having. been paid, before the tax can be deemed to 
“be an arrear. In the present case this section was entirely ignored. 
There was therefore no arrear and no process could leyally issue. 
Ramara’s detention was consequently unlawful and section 225B of 


.the Indian Penal Code would not apply to him. 


I accordingly set aside the conviction. 
As-Ramara is not now in custody no further orders are necessary. 








Full Bench—(Criminal Revision). 
Before. Sir Charles Fox, Chicf Judge, Mr. Justice Irwin, CSL, 
- and Mr. Justice Hartnell. 


KING-EMPEROR v. MI THIN. 


Owner of common gamting- -house faking part in gambling—Double convictton— 
 Sentence—Separable offencés—Burma Gambling Act, ss. 11, aah al Penal, 
Code, s. 71—-Criminal Procedure Code, 88. 35, 235. ’ 


The taking part in gambling by the house-owner or occupant himself may. be 
‘antl often so;'a part of -the method of conducting or of assisting in conducting the 
‘business of a ‘common gaming-house, arid may also be a part of the way in which 
a house is used’ as a common gaming-house for the profit or gain of the owner or 


occupier, 


A house-owner, therefore, who used her house as a common gaming-house, and 
at the ‘same time took Pan herself i in the unlawful card-playing therein; was held 
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t@ be only liable, by virtue of section 71 of the Indian Penal Code, to one sentence, 
viz., under section 12 of the Burma Gambling Act, although she was liable to 
convictions under both section 11 and section 12. 


Crown v, Shwe Pe and olhers, 1 L.B.LR., 178. Overruled. 

The following reference was made to the Chief Judge by Mr. 
Justice Hartnoll, under Rule 2 (3) of the Chief Court Notification 
No. 2, dated the 22nd January 1903 :— 

Mi Thin was convicted of, and fined for, two aflenaes: one under 
section 11 and the.other under scction 12 of the Burma Gambling Act. 


‘The District Magistrate of Pegu has reported the case under section . 


438 (1) of the Criminal Procedure Code, referring to the case of 
Crown vy. Shwe Pe (1) and recommending that the conviction and 
sentence uncler section 11 be set aside. 

The evidence on which Mi Thin was convicted shows that she 
allowed her house to be used for card-playing, taking commission 
from the players, and that at the same time as she took commission she 
was playing herself, and so disclose offences against her punishable 
under both sections 12 and 11 of the Burma Gambling Act. 

Under section 235 (1) of the Code of Criminal Procedure it seems 
to be a question as to whether Mi Thin could not have been tried and 
convicted of both offences, and in this respect I am inclined to differ 
from the decision of Birks, J., expressed in the case noted above. . 

The question remains whether both sentences are’ legal. In 
considering this point regard must be paid to the provisions of section 
71 of the Indian Penal Code, section 35 of the Criminal Procedure 
Code and section 26 of the General Clauses Act. It would seem to 
much: dépend on the circumstances of each case in my opinion. “For 


instance, if the owner of the gaming-house took part in the game a 


his part was such that he was merely collecting his profits by the par 
he took, he would-seem to be commitiing offences under section 12 a 
and section 11, but under the first paragraph of section71_of the Indian 
Penal Code coupled with the explanation to section 35 of the Criminal 
Procedure Code, -he could only be punished with the punishment of 
one’ such ‘offerice ; whereas if he joined in the game with the others 
and won and lost acccrding to the ordinary rules of the game with 
them, and in addition if he took a commission of so much for the cards 
for a fixed petiod from each person, be would also seem to be commit- 
ting offences under section 12-'a) and section'11, but, as the playing 
‘as distinct from the taking of commission would not be an offence, or 
part of an offence, under section 12, and would be separate and distinct 
from an offence under that section, it seems to bea question‘as to 
whether section 71 of the Indian Penal Code.would apply and whetiier 
‘separate punishments could not be awarded under section 11 and 
section 12. © 
Applying the above remarks to the present case I would note 
that it is not clear what part Mi Thin was: taking in the gime, The 
rules of the game were not stated nor was the part she took gone 
into. It is a point for consideration, therefore, whether the view most 


— 





(1) 1 L.B.R., 178. 
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_favourable to her should not be taken, that is, that her part would 


entitle her to the benefit of the provisions of section 71 of the Indian: 
Penal Code and the explanation to section 35 of the Criminal Proce- 
dure Code. 

As at present advised I should be inclined not to interfere with 


.the conviction, but to set aside the sentence of fine passed on her: 


under section 11 and to direct that, if paid in whole or in part, it be 
refunded to her. 

As-my views as at present advised differ from those of Birks, 
J:, in the case of the Crown v. Shwe Pe (1), I submit the case to the: 
Chief Judge, as he may perhaps wish to act under Rule 2 (3) of the 
Chief Court Notification No. 2, dated the 22nd January 1903. 


The opinion of this Bench was as follows :— 


Irwin, J—Mi Thin was convicted of using her house as a common 
gaming-house, under section 12, and of playing cards for money ir 
the same house, under section 11, of the Burma Gambling Act. For 
each offence she was fined Rs. 50. 

I am strongly of opinion that the Legislature did notintend that one - 
person should be punished at the same time under both sections in 
respect of the same house,.and that the double sentence is not within 
the spirit of the Act ; but this opinion is based mainly on general 
principles, whereas the decision of the question whether the double 
sentence is legal must depend on a reasonable construction of the 
“words of the law, not on Speculations as to the intentions of the’ Legis- 
lature. 

I have no doubt’ ‘that the double conviction is legal, under section 
235 of the Code of Criminal Procedure. The double sentence is not 
prohibited by anything in. the Act itself, and must be helcl to be legal 
unless it is within tHe terms of ‘the first class of section 71 of the 


. Penal Code. 


The question may be put thus—Is playing for money in a 
common gaming-house part of any offence under section 12? If it is 
part, what is the other part which would complete the offence under 
section 12?” Ic tn find no answer to this question. 

Being present in a common gaming-house for the purpose of 


' gaming is another offence under section 1!. Mr. Justice Birks seems 


to have held that this is part of the offence of assisting in conducting 
the business of a common gaming-house, and I have heretofore expressed 
a similar opinion ; but no further consideration I think that this: 
construction strains the natural meaning of the words, and moreover if it — 


‘could he held that the offences of assisting in conducting the business: 


of a common gaming-house-and being present for the purpose of 
gaming are within the terms of section 71 of the Penal Code. it would 
not follow that the offences of keeping common gaming-house and 
playing cards for money therein are also within the terms of that 


“section. 


I am teerehone” constrained, very unwillingly, and notwithstanding © 
the very liberal construction put on section 71 by the illustration to 


section 35 of the Code of Criminal! Tees to ‘hold that the double 
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sentence for using the house asa common gaming-house and playing 
cards for money therein is not illegal. I do not think theré is any 
occasion to look at the evidence. The Magistrate’s finding is clear 
enough, namely, that Mi Thin, in addition to using her house as a 
common gaming-bouse, did an act which is punishable under section 
11 and not under section 12. She could have appealed, and has not 
done so. Apart from the legal point on which the case was reported 
there are no grounds for interference with the sentence. Therefore 
I would not interfere. 


Tam unable to follow the distinction made by my learned colleague, 
In my opinion merely collecting commission is not taking part in the 
game at all. As for the facts, the Magistrate’s finding is that Mi Thin 
played cards for money, which is quite a different thing from collecting 
commission from the players. 


As Mr. Justice Hartnoll and I are not agreed on this point, the case 
will be laid before the Chief Judge, under sections 439 and 429, Code 
of Criminal Procedure. 


H artnoll, J.—I concur in considering that the double conviction 
is legal. 
' As regards the double sentence: it seems to me to depend on the 
exact circumstances of the case. If Mi Thin’s position as one of the 
players was.such that her part was merely the collecting of her 
‘commission or profit, she would be playing and taking part in the 
game, but her part would be such that it would constitue a part of the 
offence punishable under section 12 (a), and so under section 71 of the 
Indian Penal Code and section 35 of the Criminal Procedure Code a 
double sentence would be illegal; on the other.hand, if the part she 
_ took in the playing was such that it was quite distinct from any part 
of the offence punishable under section 12 (a), the double sentence 
would seem to me to be legal. For instance, it would be legal if she. 
took commission and besides, if she joined in the game and won or lost 
with the others according to the rules. Her second action would. 
' have nothing to do with an offence punishable under section 12 (a). 
In the present instance it seems to me to be not clear whether the part 
_ Mi Thin took in the play was distinct from the taking of ccmmission,. 
and since this is so her acts might be protected by section 71, Indian 
Penal Code, and section 35, Criminal Procedure Code. The rules of 
the game were not stated nor gone into, and the Magistrate who. 
decided the case had not in his mind, as faras the record shows, the 
_ distinction drawn by me. It seems to me quite possible that the rules. 
’ of the game might have been such that Mi Thin was actually only one 
of.the players for the purpose of obtaining commission and that she 
may not have taken a further part than this. The matter seems to me 
clouded in doubt as it was not gone into. .1 would therefore give 
Mi Thin the-benefit of. all doubts, as the points at issue are somewhat 
intricate legal ones, and would set aside the sentence of fine-pissed. on 
her under section 11 of the Gambling Act and direct that, if Bos ink 
whole or in part, it be refunded to her. 


1907. 


KINc- 
EMPEROR: 


Uv. 
Mi THIN. 
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f Final Order. 


Fox, C.J.—The point on which the two learned Judges who have 
referred this case to me have differed, is whether the double sentence 
was legal. 

The Magistrate found that the seen had used her house as a 
common gaming-house, and also’ that she had herself played cards for 
money in the house when it was so used. : 

“~The first finding justified a conviction under section 12 of the 
Burma Gambling Act, and the second finding justified a conviction — 
under section 11 of the Act, but in my opinion not more than one 
sentence, viz., a sentence for the offence under section 12 of the Act, 
was jegal 

An offence under section 12 rnay be committed by doing the various, 
things set out in the clauses of the section. As regards an offence under 
this section the Magistrate found that the accused had done.one only 
of the things mentioned, but- the taking part in the game by the house- 
owner or occupant himself may be, and often is, a part of the method 
of conducting or of assisting in conducting the business of a common 
gaming-house, and so also it may be a part cf the wayin which a house 
is used as a Common gaming-house for the profit or gain of the owner 
or occupier. 

In my opinion. seAtion 71 of the Indian Panal Code applies to ‘such 
a case, and the accused was not liable to be sentenced for an offence 
under-seciion 11 of the Act in addition ne being sentenced under 


- section’ 12. 


I set aside the sentence under section 1, and direct that the fine, 
if paid, be refunded. 





Before Mr. Justice Hartnoll. 
MAUNG SHAN ». NYO WIN. 
N. M, Cowasjce—for appellant (plaintiff). 
Chari—for respondent (defendant). 
Tender of debt before actron— Refusal of tender—Ineffectual tender— Payment 
into Court—Duty of debtor— Interest, 


A ave B money by virtue of a contract which involved the payment of interest 
on the amount of the debt. A tendered the amount to B; who wrongly refused it, 
B subsequently sued A, who failed to pay the amount of the debt into Court, 

Heild,-- that B was not entitled to interest during the interval between the - date 
of tender and the date of institution of the suit,; but that it was A’s duty, on 
becoming aware of the institution of the suit; to pay into Court the amount .due at 
the date of tender, and that B was entitled to interest on that amount, ata suitable 
rate, from the date of institution of the suit till the date of realization. ; 

Haji Abiul Rahiman v. Haji Noor Mahomed, (1891) LL:R. 16 Bom., i4is 
dissented from. : 5 

; x * * ; ee + 


As regards the second. ground I find myself at variance ‘path the 


decision, in the case of Haji Abdul Rahman v.. Haji Noor Mahomed 
(1), in which it was held that a plea of tender before action must be’ 


accompanied by a payment into Court Brae action, or c otherwise the 


re en 
(1) (1891) I.L.R. Bom., 141. 
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tender is ineffectual. It seems to me that it would not be just to 
mulct a person in interest after he has offered the amount due ona 
certain debt, when the amount has been wrongfully refused by the 
creditor, for the whole period of time during which the creditor is kept 
out of interest owing to his own default and wrongful action. At the 
same time, when the creditor brings his suit, it seems to.me that it is 
the duty of the debtor on receiving intimation of the suit to at once 
pav into’ Court the amount dune up-to the time he made his tender. 
The bringing of the suit is a further demand for payment on the part 
of the creditor, and the debtor should comply with the demand by 
offering the amount due. The result is as regards the present suit that 
Iam of opinion that the defendant should not be liable for interest 
according to the original contract from the date he made tender of 
payment until the date of the suit being instituted; but that from the 
latter date, as he did not pay the sum due-into Court, he should be 
liable to suitable interest, though not necessarily interest at the rate 
specified in the original contract, on the sum due when the tender was 
made until date of realization or payment into Court. 
. * * * * * 


Before Mr. Justice Harinoll, 
SU WE v. KING-EMPEROR. 
' Nicol—for applicant, 


Claim of third person to attached property of absconder—Ownership of attached 
property — Duty of Magestrate—Civil suit—Criminal Procedure Code, s. 88, 





There is no provision of law requiring a Magistrate who has attached property 
under section 88 of the Code of Criminal Procedure to. investigate the claims of third 
persons to the ownership .of such property. [f a. Magistrate passes an erroneous 
order in respect of such property, thé only remedy is by way of civil suit. 


 Queen-Empress v. Sheodthal Rai (1884) LL.R. 6 All, 487; Quecn--Enepress ve 
Kandappa Goundan, (1896) LL.R. 20 Mad., 88 ; followed. 


- The District Magistrate attached Maung Kyaw Ke’s property 


under seetion 88 of the Criminal Procedure Code, and there is tio 
provision of law requiring a Magistrate who. has attached property 
under this section to investigate the claims of third persons to the 
ownership of such property. This was ruled in the case of Queen- 
Empress v. Sheodihal Rai (1) and I see no reason -to dissent from that 
ruling. Moreover, in the case of Queen-EZimpress.v. Kandappa Gotundan 
(2), it was held that where a claim is made to property attached under 
section 88 of the Code the Magistrate should stay the sale to give the 
claimant time to establish his right, and that if the Magistrate errs the 
remedy of the aggrieved party is by civil suit and not ‘by criminal 
revision petition. In the present case the elephant has been sold, arid 
that is a further strong ground for not interfering. Petitioner's remedy 
seeins to. be by way of civil suit and I dismiss the application. 





(1) (1884) TLLR..6 AL, 487. [ (2) (1896) LL.R. 20 Mad., 88. 
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Civil Reference. 
Before Mr. Justice Hartnoll and Mr. Justice Moore. 
MA LEIK anp otHERS v». MAUNG NWA AND OTHERS. 


Maung Kin—for appellants’ (defendants). 
Buddhist Law ; -Inheritanco——Shareof child 0 deceased first wife in property 
inherted by father after first and before second murriage—Inherited property. 

A. a Burma Buddhist died leaving.(1) a'son by his deceased first wife, (2) his 
second wife, and (3) children by his second wife. He had inherited property 
moveable and immoveable, after the death of his first wife and before his marriage 
with his second wife. 

Held,—that the son by the first wife was entitled toa half share of the property 
so inherited, 

Ma Ba We v. Sa U,2 L.B.R. 174.; Chit Saya v. Mein Gale, 2' L.C. (Chan Toon) . 
97; Po Sem v. Ma Pwa, 1 L.C. (Chan Toon), 292; Shwe Ngén v. Ma Min Dwe 
Sy, L.B., 110; Mi Ka v. Maung Thet, SJ., L.B., 6; Myat Kaung v. Ma Gyaing, 
PJ., L.B. "834 ; Tun Lu. Po Yauk, §,J., L,B., 255; referred to. 

The following reference was made to a Bench Dy Mr. Justice 
Hartnoll :— 

Maung Nwa by bis guardian Maung Htaw brings a suit fee partition 
of lis inheritauce agaiust Ma Leik, his step-mother, and ler minor 


' children who are represented by her, under the following 


circumstances. 

He states that his own mother was Ma Sein Bwin, who died in 
1259 B.E., and that his father Maung Ge married Ma Leik in 1261 B.E. 
He then gives a list of the property which he asserts is in posséssion 
of Ma Leik and'himself. He also says that in 1260 B.E., after his 
mother’s.death and before his father married Ma Leik, there’ was a- 
partition of the estate.of his father’s, parents, at which his father 
received as his share 18°30 acres of land and for which he had to pay 
Rs. 200 to the other co-heirs, this sum being part of the joint property 
of his father and mother. 

‘He‘asked for a three-quarter share of the property that he alleged 
Maung Ge brought to his marriage with Ma Sein Bwin, and an eighth 
share in the property acquired during such marriage. He also asked 
for a three-quarter share in the rents of the paddy land inherited by 
Maung Ge, and mentioned that the had paid a debt of Rs. 312 due 
from his father to Maung Hman. He therefore asked that an enquiry 
be made and account taken of what share he was entitled to as heir 
and for payment to him of such share, and he further asked for a 
decree that the estate of Maung Ge and Ma Sein Bwin be administered 


by the Court. 


Ma Leik answered by admitting some of the facts: alleged by 
Maung Nwa, but denying others. She also alleged that the estate was 
different in some respects to. what Maung Nwa stated that it was. 
She further contested the fact that Maung Nwa, had paid a debt: of 
Rs. 312 that wassowing by Maung Ge. 

_ On the case being tried by the Subdivisional Jadge, he found that 
the property brought by Maung Ge to the marriage with Ma Leik 
consisted of the inherited land 24 ticals of gold, one large silver bowl, 


“four small silver cups, three putzoes, and one ruby ring, and he gave 
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- Maung Nwa a five-eighth share in this property. He also gave Maung 
Nwa a five-eighth share in the rents of the land for 1265 B.E. and 1266 
B.E. less revenue paid for those years, which was five-eighths of 
Rs. 449-2. As regards the house and ground, which was found to be 
the property that was acquired during Maung Ge’s and Ma Sein 
Bwin’s marriage, he gave Maung Nwa.a quarter share. 
He further found that it was not proved that Maung Nwa had paid 
a debt of Rs. 312 due by Maung Ge to the latter’s creciitor. 
Against this decision an appeal was laid by Ma Leik. The 
_ Divisional Judge found that Maung Nwa had paid a debt of Rs. 312 
due by Maung Ge to another, and directed that he should recover it 


out of the estate. He further found that the alteffa property of 


Maung Ge consisted of— 

(1) the share of Maung Ge in two durian gardens ; 

(2) the paddy land measuring 18°30 acres ; 

(3) one silver bowl] ; 

(4) four small silver bowls ; ‘ 

(5) three putzoes ; 

(6) 24 ticals of gold ; 

(7) one ruby ring ; 

(8) the rent of paddy land: as 
. which seems to have been Rs. 270 in 1265 and Rs. 300 in 1260, and 

he gave Maung Nwa a three-quarter share in such property. He 

gave him in the property jointly acquired during the marriage of 
Maung Ge and Ma Sein Bwin, which he found to be a house and 
granary, and eight share.. 


‘Against this decision Ma Leik Se a futher appeal on the- 


following grounds— 


(1) that the lower Courts erred in treating the paddy land as 


payin instead of thinthi or separate property of Maung Ge ; 
(2) that they erred in treating the silver and gold articles, the 
putzoes, and the ruby ring as attetpa property of Maung 


; Ge; 

(3) that they failed to notice the differences between payin, attetpa 
and inherited property, and should have considered the 
Buddhist Law as to the distribution of shares to which the 
heirs are respectively entitled with due regard to such 
difference ; i 

(4) that the Divisional Court should have held that in the 

properties which were admittedly inherited by Maung Ge 
after the death of Ma Sein Bwin and before his marriage 
with Ma Leik, Maung Nwa was only entitled to a one-sixth 
share; 

(5) that the Divisional Court was wrong in holding that a sum of 
Rs. 312 was due from Maung Ge’s estate. 

I will deal with the last ground first, and with respect to it Isee no 
reason to differ from the decision arrived at by the learned . Divisional 
Judge. It seems to me proved that, when Maung Ge died, a sum of 
Rs. 312 was owing for the house and ground where Ma Leik was 


1907. 


Ma LEIk 
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living when the suit was brought. Maung Cheik deposes to ating 
them over to Maung Hman in. satisfaction of a debt. From the 
evidence of Maung Lén and Maung Dwe it seems clear that Maung 
Htaw paid the sum to Maung Honan on behalf of Maung Nwa. Ma 
Leik cannot prove that the house was ever paid for, though she Says. 
that Maung Ge told her that it was. Since it appears that this debt 
was owing by Maung Ge, and that Maung Nwa through Maung Htaw 
has paid it, I am of opinion that- Maung Nwa is now entitled to 
recover it from the estate. I must therefore hold that the fifth ground 
of the appeal must fail. 

The other four grounds concern the Buddhist law of inheritance. 
In appeal it was argued on behalf of the appellants that as regards the 
aitetpa property, if it be held to be the property acquired during the 
marriage of Maung Ge and Ma Sein Bwin and the property inherited 
after Ma Sein Bwin’s deat ih, Maung Nwa should only get a half share, 
the widow and children ‘of the second marriage being entitled to a 
quarter share each, and the cases of Ma Ba We v. Sa U (1) and Chit. 
Saya v. Mein Gale (2) were referred to in this connection ; but it was. 
further urged thatthe property inherited after Ma Sein Bwin’ s death 
stood on a different footing to the rest of the property brought by 
Maung Ge to his second marriage and that Maung Nwa should only 
get a one-sixth share in it, the remainder going to Ma.Leik and her 
children. In support ofthis contention were quoted-the cases of Po 
Sein v. Ma Pwa (3) and Shwe Ngén v. Ma Min Dwe (4).. The text 
of Dayajja in section.229 of the Digest on Buddhist Law ‘was also 
referred to. With regard to the property other than that inherited 
by Maung Ge, I see no reason to differ from the Divisionai Judge. . 
The weight of authority as shown by the texts in section 229 of the 
Digest is in favour of the issue of the first marriage obtaining a three- 
quarter share where there have been two marriages. The cases of 
Clut Saya v. Mein Gale (2) and Ba-We.v. Sa U (1) deal with families 
where theré have been three marriages. In the case of Mi Ka v. 
Maung Thet (5) it was held that a second wife's share in the property 
of the first marriage was one-quarter as compared with three-quarters. 
falling to the share of the frst wife. The same division between the 
children of the first and second marriages was given in the cases of 
Myat Kaung v. Ma Gyaing (6). I am ‘not disposed to hold that, 
because the widow and-children of the second marriage are alive, the 
division should be different, unless good authority. is shown me for so 
holding, and such authority has not been shown-me. 

-But with regard to the inherited property, which’ consists of the 


paddy-land and the 2% ticals of gold, the matter seems to stand on a 


different footing,. The reason for giving the wife and issue.of a certain 
marriage a larger share in the property acquired during such marriage 
than other wives and children of other marriages, and which is the 
fact that the wile of such- marriage helped.to..acquire and preserve it, 


(1) 2 L.BR., 174. oS . 
(2) 2-L.c. (Chan Toon), 97. ; (5) 
(3) 1,L.C. (Chan Toon), 292. (6) 
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does not exist where property devolves by right of inheritance. It is. 


not jointly acquired by joint skill and labour. The subject is clealt 
with in the case of Shwe Ngén v. Ma Min Dwe (4) and was again 
considered in the case of Tun Lu v. Po Yauk (7). It was not 
considered in the cases of Chit Saya v. Mein Gale (2) and Ba We v. 


Sa U (1). 


Reference to inherited property will be found at the following © 


piges of the Digest, 237, 240, 288, 301, 307, 321 and 325. Though I 
‘have been able.to find little about the subject in the Dhammathats, it 
seems to me that the little I have found points to the fact that inherited. 
property does not follow the same rules as property jointly acquired. 
Chapter 12, section 3, of the Manugyée lays down the two different 
kinds of property. Section 38 of Chapter 10 of the Manugyé favours 
an equal division of inherited property between differcnt wives, for it 


"4907, 


‘Ma Leg 


v~. Hf 
Maune NWA, 


says: ‘If the husband shall have inherited his parent’s property ~ 


‘after the marriage of these wives, let them divide it and share 
according to their “class.” 

In the present instance the wives are of the same class. Section 8 
of the same chapter gives the step-father and step-son equal shares 
in property inherited by the wife or mother from her parents during 
the time of her coverture with her second. husband. The Dayajja at 


“page 288 of the Digest says: “The father’s: separate property. 


acquired before he contracted his second marriage shall be partitioned 
between the children and their step-mother in the proportion of one 
to five respectively”; but no reason is given for such a distribution: 
The Dhamina at pa ge 301 of the Digest, and the Ciltara at page 307,. 
give different rules with regard to the division of hereditary estate. 
. The Manugyé at page 321 of the Digest deals with hereditary property: 
-and favours the wife and children during whose time it devolved. It 
seems to me that no fixed rule can be derived from the Dhammathats. 
In the present case the property was inherited between the two. 
marriages, and it would seem equitable to allow an equal division; but. 
the point is one not free from doubt'and difficulty, and I think that it 
would be well to have authoritative decision on the point. 
I therefore refer to a bench, full or otherwise as the learned Chief 
Judge may direct, the following question :— 
“Where property, moveable and immoveable, is inherited by a. 
man after the death of his first wife, by whom he has a son, 
. and before his: marriage with his second wife, by whom he. 


has chil¢ren, to what share of such property is his son by 


. his first marriage entitled after his death ?” 

The opinion of the Bench was as follows :— 

Moore, J.—The question referred for our decision is: “ Where pro- 
perty, moveable or immoveable, is inherited by a man after the death 
of his first wife, by whom he has a son, and before his marriage with 
his second wife, by whom he has children, to what share of such 
property is his son by his first marriage entitled after his death ?” 


(7) S.J., L.B., 255, 
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i ° _The rulings in the different Dhammathats as to partition among 
i; MaLex Children of a former marriage, their step-mother, and children of the 
v -- second marriage are collected together in section 229, Chapter X, of 

Maung Nwa. Volume I of the Digest of Burmese Buddhist Law. 
forge Vilasa.—The Vilasa lays down that of the property brought 
by the father to the second marriage, the children of the 
first marriage on his death shall get three shares and the 

step-mother or second wife one share. 

The expression which is very freely translated as 
‘“property brought by the father to the second Mmatriage” is 
in the Burmesz text 8ooq0lea00990, which seems to me 
to-clearly indicate that the property referred to is the joint 
property of the father and his first wife. 

Kungya.—The Kungya gives a‘ different rule of division. It 
allows of the property taken by the father to the second 
marriage five-eights to the children of the first marriage, 
two-eighths to ‘the second wife, and one-eighth to the 
children of the second marriage. 

Here again the expression “ property taken to the second 
marriage’’ is a very free translation of the Original, in which 
the words are simply secochgo, “ former property ” or pro- 
perty ofthe former marriage. ; . 

Yazathat:—In the Yazathat the same expression is used as in 
the: Kungya (secociggo), but it is here translated “ property 
belonging to the first marriage and taken to the second.” 
The. lazathat gives a half to the children of the first 
marriage, a quarter to the second wife, and a quarter to her 
children. : : 

Dhammathat Kyaw.—This®gives the same shares as the Vilasa, 

'  vtz., three-quarters to the children of the first marriage and 
one-quarter to their step-mother. The step-mother gets 
her quarter share, because she prevents the properly from 
being squandered. The children of the former marriage 
get three-quarters “because it was their parents’ property 
even before they were born.” 

Vannana.—The rule here is the same as in the Vilasa. The 
property is tersely described as on0qo:08, “ property coming 
with the father,” z.e., to the second marriage. © 

Manuyin.—This Dhammathat also tollows the Vilasa in awarding 
three-quarters to the children of the first marriage and one- 
quarter to the widow, their step-mother The property is 
here described as secocso020]:999, which would appear to 
mean simply property taken to the second marriage with the 
children of the first marriage. The Manuyin goes on to 
debar the children of the second marriage from any share in 
the property of the first marriage. : He 

The Rasi gives the same shares as the Vilasa and speaks of 
the property as secocsego, which is translated “ property 


brought by him the husband.” 
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The Vinicchaya is the same as the Kungya, awarding the chil- 
dren of the first marriage five-eighths of the property 
“ originally brought by their father,’ presumably to the 
second marriage. 


The Manuvannana awards the children of the first marriage 
three-quarters of the property of the father and mother and 
one-quarter to the step-mother. ; 


The Vicchedani rules that if when the father dies there is any 
of the “ former property,” 5200099.g9 remaining, the former 


children, sacood000: shall receive three shares and their 
step-mother one share. The expressions sacocSggo and 
3200090022 must, I think, be taken to mean ‘‘ property of the 


former marriage ” and “ children of the former marriage ” 
respectively. : 


_ The Rajabala lays down that if the house was the property of 
the former marriage, the children of that marriage may 
acquire it on paying a quarter of its value. 


The Dayajja gives the children of the first marriage three- 
quarters of the property of their. parents, i.c., of the joint 
property of the first marriage. Then follows a difficult and 
obscure passage which has been translated : “ The father’s 
separate property acquired before he contracted his second 
marriage shall be partitioned between the children and their 
step-mother in the proportion of one téfive.” I am not 
clear that this is a correct translation. It appears to me 
that the text may be also construed as referring only to the 
separate property of the father before his first martiage. 
The same Dhawsmathat goes on to give acontradictory rule, 

- assigning three-fifth shares to the children of the first 
marriage in the property taken to the second marriage. 
The Dhammasara and Kyetyo give the same rule as the Vilasa. 
There is thus a fairly general consensus of authority for the pro- 
position that of the property taken by the father to the second marriage 
the children of the frst marriage shall receive three-quarters and their 
step-mother one-quarter. But I think it is clear from the above quota- 
tions that the property referred to is the property of the first marriage 
and that the children of the first marriage are awarded a larger share 
in this property, because it was “ their parents’ property at the com- 
mencement.of their union.” If this view be accepted the reason for 
fixing the share at three-quarters is apparent. The property being 
considered as belonging equally to the father and his first wife, the 
children of the first marriage take the whole of their mother’s share, 
namely, a half, being her sole representatives, and half of their father’s 
share, in which they are considered as having equal rights with the 
offspring of the second union as represented by their mother. 
It is, however, clear that the children of the first marriage cannot 


have any superior claim through their mother to property inherited by 
their father after her death. 
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It has been suggested that the fact that this property was inherited. 
should affect the method of partition in this case. If it had been 
inherited by the father during the continuance of the first marriage, 1 
think that this might be'the case. There is the authority for holding 
that the husband has a two-thirds and the wife only a one-third interest 
in property inherited by the husband during marriage, and upon that 
basis the children of the first marriage would seem to be entitled to a 


. two-thirds instead of a three-quarter share in property inherited by 


their father during the first marriage. But as in the present case the 
property was inherited -by the father after his first wife’s death I do 
not think that there is any ground for treating it differently because it 
was inherited. : 

The Dhammathais, in the rules above quoted, agree in this respect 
that the ‘division, whether between children of the two marriages, or 
between children of the first marriage and their step-mother, is always 


per st:rpes, not per capita. : 


Following the principle which seems to me to.underlie the rules: 
for division of property acquired during the'first marriage, viz., that 
the children of that marriage take the whole of their mother’s and one- 
half of their father’s share, I think that the children of lhe. first 
marriage are entitled-to a half of any property inherited or otherwise 
acquired by their: father between the death of his first.wife and his 
second marriage. : ees! 

_ I would therefore answer the reference as follows :—_ 

_“ Under the circumstances set cut in the order of reference the son 
by the first marriage is entitled to a one-half share in the property 
inherited by his” father after the death of the first wife but before his. 
marriage with his second wife.” — i a ; 

Harinoll J.—I concur in the answer to the reference proposed by 
my learned colleague. — 

At the arguing of the reference practically no more light was thrown 
on the rules governing the devolution of inherited property than appears 
in the order of reference. 

The division should certainly be fer stirpes and not per capita, 
and in that the property: was inherited between the two marriages there: 
seems to be no reasons why oné family should be favoured before 
another. : of : 

Before Sir Charles Fox, Chief Judge and Mr. Justice Hartnoll, 
(1) KHA HLAW, (2) POO SA v. KING-EMPEROR. 
Admission or conduct of two or more accused persons, Necessity for accurate report 
of—Information leading to discovery of fact—Necessity for accurale report of 
confesson—Statement 40 police—Admissibilily in evidence—Police custody— 

Indian. Evidence Act, s. 27. ; : : , : , 

Where admission or incriminating actions by more than one accused person 
are deposed to, it is of the first importance thatthe witness should be madeto 
describe as nearly as possible-the exact words-or conduct of each. ~~ 7 

The greatest possible precision should also be insisted on in a statement con- 
cerning information given by an accused. person which is alleged'to have led to the 
discovery of a certain fact, and which is therefore admissible in evidence under 
section 27 of the Indian Evidence Act. ’ ; : 
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The discovery of a fact in consequence of information given by an accused 
person to the police does not render a subsequent confession to a police officer admis- 
sible in evidence, nor does section 27 of the Indian Evidence Act apply to informa- 
tion given to the police by an accused person who was not in custody at the time 
it was given. 


Queen-Empress v, Babu Lai, (1884), LL.R., 6 All, 509, followed, 


The appellants have ‘been convicted of having murdered Sipat on 
the 23rd July 1906. The only actual eye witness of the crime was 
Pon Hun. Kwet Si, the headman, did not admit that he had seen the 
murder committed, but he spoke to having seen the three persons 
named by Pon Hun as having been present when the murder was 
committed by one of them acting together after the murder, burying 
some rice which the murdered man is said to have had, and into which 
the blood of the decapitated man fell. . 

The story of these two witnesses is that on the morning of the day 
on which the murder was committed they and Sipat left their villages 
for other villages each on his own business. Sipat must have finished 
his Grst.. Pon Hun and Kwet Si were returning home in the afternoon, 
Pon Hun being ahead of Kwet Si. Pon Hun saw the two accused and 
Saing Wan, who has not been arrested, with Sipat.. He saw the first 
accused deal a blow at Sipat witha dak on the neck, which cut off 
Sipat’s head. Pon Hun ran away but came back with Kwet Si.and 
looked at the three men again and saw that they were burying Sipat’s 
rice in the pathway. He also saw them take Sipat’s corpse to the south. 
The three men then saw. him and Kwet Si, and threatened that if they 
gave information they would be killed and their houses would be burnt: 
Pon Hun went to his village and then to another village. He says he 
told a-witness We Do, his son Krin Daw and Sipat’s.second wife Mi: 
Praung Gaung of what had cccurred. 

He also says that when a police sergeant came thr ee months after- 
wards he told him about it, and said that the two accused and Saing 
Wan had killed Sipat ¢but the sergeant did nothing except take away 
the buried rice which he pointed out to him. 


1907. 
Kua Hua 
Bo 
’ KING- 
EMPEROR 


Kwet Si said that'on his return journey Pon Hun turned round and oe 


told him that Sipat had been cut by Kha Hlaw, and advised him to run 
away for fear.of being also cut. They both ran a little, and then 


returned and looked on at the three men burying the blood-covered”™ 


ice. The men threatened them, and-he and Pon Hun ran away in 
different directions.. He did not go back to his village that night, and: 
‘did dot get back to it until next day at midday.. He says he told his 
‘villagers to arrest the three men he had seen, but they did not obey him: 
On.the following day a policeman came to the village and arrested him 
for dacoity, and he was under detention for three months. He also 
says he gave the sergeant who came inquiring about the occurrence the- 
names of the two accused and Saing Wan. Both of the witnesses gave 
dheir agés as 59. Pon Hun is the brother-in-law of Kha. Hlaw, and his. 
‘daughter married the second accused’s son. Kha Hlaw is wet Si’s 
son-in-law, and Poo Sa is the latter’s first cousin. Ey 

The abscondér Saing Wan is alleged to have been the prime mover 
in the murder, and to have got ‘Kha Hiaw to do the deed for Rs, 30. 


05, 
Hraw 


ING- 
EROR, 
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Saing Wan’s motive is alleged to have been connected with ‘his love for 
Sipat’s principal wife who has disappeared. 

The witness We Do says he heard Kha Hlaw ask Saing Wan for 
Rs. 20, the balance of what he had promised him for killing Sipat. We 
Do’s story about his having overheard the conversation he speaks to is 
a very unlikely one. We Do-says that Pon Hun had told him about 
the murder the day after it occurred. 


Krin Daw. said. his father and Kwet Si told him. on the day of the 


-latter’s arrest. for: dacoity that Sipat Hanh: been murdered by the two 


accused: and Saing: Wan, 


_ Mi Praung:Gaung says. that on ates Sipat left with Kwet Si and 
Pon: Hun:for-the: Kala village, she saw the two accused and Saing Wan . 
each. armed. with a dah going after them. Pon Hun returned in the 
evening, andi told’ her husband had been cut by the two accused and 
Saing Warn. She says she told the villagers and Sipat’s brother Pa’ 
Laung.: 

The latter’s-version of what she told him was that she thought that 
the: two-accused and Saing Wan had met him. This witness could not 
get any information about his missing brother although now not only: 
Pon, Hun. and: Kwet Si, but also Mi Praung Gaung, We Do, and Krin 
Daw say,.the two:first that they knew of their own knowledge, and the 
last three that they had been informed of who had murdered Sipat. The 
fact of the-murder must have been concealed from the police who came 
to arrest Kwet Si two days after it occurred. In spite of the fact that 
some of the witnesses say they told head constable Pan Mra Aung, wno 
came three months afterwards, the names of the persons concerned, it 
is not likely that they did so. There is no apparent reason why he: 
should not have told the truth when he said that all that Pon Hun told 
him was that he had found some rice covered’ with blood on the road, 
and that he had seen the two accused and Saing Wan near the spot,. 
but he did not know who had cut Sipat. 

In view of their long concealment of theistories, I cannot regard 
the evidence of Pon Hun and Kwet Si as reliable and sufficient to 
justify. a conviction. The fact of We Do, Krin Daw,.and Mi Praung 
Gaung not having disclosed what they now say they had come to know 
to even Pa Laung, renders not only their own evidence but also that of 
Pon Hun and Kwet Si open to great doubt. : 

The next evidence arises out of what happened when two other: 
police officers. went to the village.to investigate the crime, This is 
described by one. of them as follows :— 


“© We arrived on the 14th Decembet at the village, and on the 22nd 


the two accused showed where the bones were buried. I arrested them. 


after they had’shown me the place. They told me that they had killed 
Sipat, and that these: places were where they had buried him. They 
said they first ‘buried the body but that after the sergeant came they 
dug up the bones and buried them in different places.” 

- It is to be observed in the first place that the police officer said~ 
nothing as. to what happened between the 14th and 22nd, of December 
or as to how it came about that the two accused showed the officers, 
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where the bones were. Presumably he was not asked any questions 
as to these matters. 

In the next place the statements of the police are in the general 
terms, ‘they showed,” “they told,” “they had killed,” etc, In 
this connection I must adopt the following observations of Straight, 
Officiating Chief Judge, in Queen-Emtress v. Babu Lal (1) :— 

It seems to me that the evidence of the constable who deposes to these so-called 
confessions has been most carelessly taken by the Sessions Judge, and contrary to 
all recognised rules as tO the mode in which the testimony of witnesses should be 
recorded. {have more than once pointed out that. it is not a proper course, where 
two persons are being tried, to allow a witness to say “they said this” or “ they 
said that” or “the prisoners then said.” It is certainly not at all likely that both 
the persons should speak at once, and it is the right of each of them to have the 
witness required to depose os nearly as possible to the exact words he individually 
used. And, I may add, where a statement is being detailed by a constable as 
having been made by an accused, in consequence of which he discovered a certain 
fact or certain facts, the strictest precision should be enjoined on the witness, so 
that there may be no room for mistake or misunderstanding. * * * Moreover, 
the Judge dogs not appear to have had present to his mind the provisions of section 
27 of. the Evidence Act, and seems to have accepted the statements of the constable 
wholesale, without the slightest regard to whether they were or were not admissible 


under that section. 

In the present case the Sessions Judge has admitted evidence of 
confessions to police officers, but on the record of the police officer 
who was examined thete is not one word as to the accused or either 
of them having given any infcrmation prior to their showing where 
the bones lay which led to the discovery of the bones. The police 
olficer in speaking of how the bones were discovered merely said, “On 
the 22nd they showed where the bones were buried.” Moreover, itis 
clear on his statement that when the accused showed where the bones 
were, the accused were not in the custody of the police. Consequently 
if the accused had made a statement which led to the discovery of the 
bones, section 27 of the Evidence Act would not have availed to 
render even so much of the information which they give as related 
distinctly to the fact thereby discovered admissible in evidence. 

According to the Sessions trial record, the actual confessions that 
the accused had. killed Sipat, and that they had buried his body, and 
afterwards removed his bones to the places where they were found, 
were macle after the discovery, and it was not. in consequence of these 
confessions that the bones were discovered. ; 

The confessions therefore were not such as may be admitted under 
section 27 ofthe Evidence Act, and they 1nust be excluded from 
consideration. 

The fact that they or one of them pointed out where the bones lay 
is relevant under section 8 of the Act, but it is not in itself sufficient 
proof that the accused took part in the murder. The accused Kha: 
Hiaiw admitted he had pointed out thé bones to the Sub-Inspector, but 
he said he knew the places wheré they were because We Do had 
told him of them. ‘He alleged that Sipat’s death hdd been caused by 


Krin Daw and ie Do. . The second qacused denied that he hace : 





(1) (1884) L.LR. 6 All, 509. 
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pointed out thé bores to the Sub- eas ‘bat said that it was that 
first accused who had done this. 

In view of the very unsatisfactory savin evidence on the 
record, I do not think the convictions should be sustained. The 
Sessions Judge held that Poo Sa had been present at the murder and 
‘had aided and abetted it. He does not say how he considered that 
Poo Sa aided in the crime, or how he abetted it in any other way. 
There was very little to justify a conclusion that he had entered into’ 
a: conspiracy with the first accused and Saing Wan to murder Sipat 
and the case put forward by the prosecution witnesses is that - 
pais Wan and not Poo Sa instigated. the. first accused to kill - 

ipat : 
The justification of the conviction of the second accused would in 
any case be open to much doubt. 

T would allow the appeals and’ auld acquit the Annee 

_artnoll, J.—I concur. 


Beir: Mr. Justice Hartnoll oa Mr. Justice Moore. 
THEIN YIN wv. FOUCAR BROTHERS & Co., Limirep. 


Ovetiston—for appellant. (plaintiff). | Agabeg—for respondents (defendants). _ 
Valuation of suit, Amendment. of—Court-fee-~Jurisdiction—A ppeal—Lower 
Burma Courts Aci, ss, 2 (i), 28 (1) ‘c) -Suits Valuation Act, s, 8.. f 


A brought a suit for, inter alia, an account, and valued the relief claim med at 
Rs. 600. Against the “decree passed in the suit she appealed to the. Chicf ie Court, 
valuing the appeal at Rs. 600, for computation cf court fee, and at Rs. 13,890, for’ 
purposes of jurisdiction. At the hearing she asked to be allowed to put on an extra 
stamp so. th:t. the stamps on the memorandum of appeal should cover a claim for 
Rs. 13,860. . : 

Held, —that amefidment of the valualion could not be allowed. ‘The appeal was 
returned for presentation to the SED Court, in accordance with the original 
valuation of the suit. ; 


Ma Thein Yin sued Messrs. Foucar & Co.—. 


(1) for a decree ordering them to render an account of all timber 
dealt with by them i in virtue of a power-of-attorney ‘granted 
. by her; 
(2) foc a decree allowing her to redeem her hbammer-mark 
certificate on payment of such sum of money as may be 
. found due on settlement of the said account ; 
(3). for cancellation of the. power-of-attorney granted by plaintiff 
in favour-of defendant ; 
(4) for such further relief as may be proper 5 ‘ and. 
(5) for costs. 


She valued the suit at Rs. 600. . 

The District Judge’ has decreed that upon plaintiff. paying the. 
defendants Rs..615, together with. the interest due on Rs; 600-at-2-per* 
cent: per mensem fpoea the dates it was advanced up to the date of the 
institution of this suit, the defendants do hand over to her the power- . 
of-attorney granted by her to their manager and her hammer- mark 


certificate. 
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Against this decree the plaintiff has appealed to this Court valuing 
the appeal for the purposes of the Court Fees Act at Rs. 600, and for 
the purposes of jurisdiction at Rs. 13,800. A preliminary objection 
has been taken that the appeal lies to the Divisional Court and not to 
this Court. Under section 28 (1) (c) of the Lower Burma Courts Act 
an appeal from a decree or order of a District Court shall, where the 
valué of the suit in such Court is five thousand rupees or upwards, lie 
to the Chief Court, and in any other case to the Divisional Court. 
Under section 2 (hk) of the same Act, “value.” used with reference to 
a suit or appeal means the amount or, value’ of the subject-matter of 


the suit or appeal. 
not give relief to the extent of Rs. 5,000, and it is not contended that it 


does. It is contended that she claims the proceeds of certain timber 
and that she does not allow that defendants can set off anything, and 


she asks that in any casé she may be allowed to put on an extra stamp . 


so as to correspond with the value that she has estimated for purposes 


of jurisdiction. I cannotsee that she is suing for the prcceeds of 


certzin timber. She asks for an account, a réturn of certain property 
and cancellation of a power-of-attorney, and she valued her suit at 
Rs. 600.. Section 8 of the Suits Valuation Act lays down that in 
certain classes of suits, of which this suit seems to be one, the value 
determinable for the computation of court-fees and the value for 
purposes of jurisdiction shall be the same. As the value she has given 
for the purposes of court-fees both in the plaint and in the- memoran- 
dum of appeal is Rs. 600, it seems to me that the value for purposes 
of jurisdiction. must be taken at that figure. I would certainly not 
allow her now to amend her valuation so as.to bring the appeal within 
the jurisdiction of this Court, when neither her original valuation nor 
the decree shows that the value of the subject-matter is Rs. 5,000. - 

I would therefore order that the memorandum of appeal be returned 
to Ma Thein Yin to be presented to the Divisional Court. 


Moore, J.—I concur. 








Before Mr. Justice Harinoll, 
MI HAUK v. KING-EMPEROR. 


McDonnell—for appellant. | Young, Government Advocate. 


Search—Witnesses to search—Failure to comfly with law regarding searches— 


Illegal possession—Conviction—Opium Act, ss. 14, 15—~Excise Act,.s. 38— 
Criminal Procedure Code, ss. 102, 103—Evidence—Written informalion— 
Direct Evidence—-Indian Evidence Act, s. 60. 


A search under sections {4 and 15 of the Opium Act must be conducted in 


‘accordance with the provisions of the Code of Criminal Procedure, but searches to 


which section 38 of the Excise Actapplies are regulated -by the special provisions . 


of that section and not by the provisions of the Code of Criminal Procedure. 

It is objectionable to be constantly calling the same person to witness searches ; 
and when searches are made under the Opium Act, respectable householders near 
to the house searched should be called as witnesses. But the circumstance that the 
witnesses to a search may not have been those contemplated by the!Opium Act does 
not prevent.a conviction for illegal possession of opium where sucb illegat posses- 


sion is nevertheless proved, 


The plaintiff has herself estimated the value of the 
subject-matter in the plaint at Rs. 600. The decree certainly does’ 
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A written information is not evidence. Ifitis desired to make the matter con- 
tained in it evidence, a person who can directly testify to such matter must be 
produced. 

Akh Shee v. King-Emperor, 3 L.B.R., 229, distinguished. 

Queen-Empress v. Taw Aung, P.J., L.B., 369, followed. 

Mi Hauk has been convicted and punished for the illegal pcsses- 
sions of morphia and cocaine, and appeals agdinst the convictions. 
The first ground taken is that the search was illegal and that therefore 
under the authority of Ak Shee v. King-Emperor (1) the convictions. 
should be set aside. That ruling deals with searches purported to be 


’ made under the provisions of the Burma Gambling Act, and laid down 


that the presumption that has to be drawn under section 7 of that. Act 
shall not be drawn unless the search shall have been made in accord- 
ance with the provisions of sub-section (3) of section 102 and of 
section 103 of tle Code of Criminal Procedure, 1898. It has no refer- 
ence to searches under the Excise and Opium Acts as those Acts.con- 


' ‘tain no provisions directing that a certain presumption shall be drawn 


on asearch being made. It was the absence-of all the provisions. that 
must be observed before the Presumption i is directed to be drawn, that 
formed the basis of the decision in the ruling referred tc. In the 
Excise and Opium Acts it is the mere illegal possession that is punish- — 
able, and that possession does not rest'on any presumption that the law 
orders to be drawn. - It was held in the case of Queen-Empress v. Taw 
Aung (2) that persons who make a search illegally under the Excise 


- Act vender themselves liable to be sued for damages, but this illegal 


action does not afféct the question whether the person whose house 
was illegally searched bas committed an offence against the Excise Act, 
and with that ruling I am in agreement.. Under the Excise Act it 
would appear from the wording of section 38’ of it that it is nol necess. 
sary for an Excise Officer to conduct the search under the provisions: 
‘of Criminal Procedure Code, for section (5) (2) of the latter Code lays 
down that all offences under any other law, i.¢., other than the Indian © 
Penal Code, shall be investigated, inquired into, tried and otherwise 
dealt with according to the same provisions but subject to any enact-. 
ment for the time being in force regulating the manner or place of 
investigating, inquiring into, trying or otherwise dealing with ‘such 
offences. Since section 38 of the Excise Act, therefore describes the 
manner in which certain searches are to de conducted, that section: 
would seem to regulate such searches and not the provisions of the 
Criminal Procedure Code. Section 16-of the Opium Act, on the other 
hand, lays down that searches under sections 14and. 15° of that Act. 
shall be made in accordance with the provisions of the Code of Crimi- 

nal Procedure. In the present case the witnesses seem to have beer 
two ayatéks of 23rd and 26th streets, whom the Excise . Officer 
states that he casually met. At the same time he allows that one of 
them has during the-last year. witnessed searches with him some 8, 9 
or10 tithes.” Mi Hauk lived in 17th street: “It seem to~me* that the: 
witnesses, or certainly one of them, are not of the nature of those 
contemblared by section 103 of the Ccde of Criminal Procedure..- _Itis 





(1) 3 L.B.R., 229, | (2) PJ., L.B., 369. 
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objectionable to be constantly calling the same person to witness the 


search, and to do so is likely to prejudice the mind of a trying Magis- 


trate against the prosecution. In my opinion, when searches are 
undertaken under the provisions of the Opium Act, neighbours or res- 
pectable house-owners near to the house searched should be called in to 
.witness the search. In the present case, though the witnesses may 
not have been those contemplated by the Opium Act, yet it seems to 
me to be beyond doubt that the morphia was found in. a cunningly 


constructed receptacle in the room. occupied by Mi Hauk, and that: 


she must be held to have been privy to its possession and in posses- 
sion of it. The same remarks relate to the cocaine except that it 
would seem that it was not incumbent on the Excise Officer to call in 
two residents of the lccality to witness the search. 

Having arrived at the above finding, it is unnecessary to discuss the 
second and third gronnds of the appeal ; but I would remark as 
follows :— 

The written information is not evidence and shennan is directed 
to section 60 of the Evidence Act. If it is desired to make the matter 
contained in it evidence, a person wko could directly testify to .such 


matter should be produced as a witness. As regards the question 


whether the alleged confession of Mi Hauk was admissible in evidence 
it is not possible to say without further enquiry’'as to whether . the 
Excise Officer has been enrolled as a police officer. The sentences do 
not seem to me to be too severe. — 

I therefore dismiss the appeal. 





Before Mr. Justice Hartnoll. 


SIT PWAN 2. NGWE THAIN. 


McDonnel—for applicant. ] M. C. Naidu-—for respondent, 
Execution-sale, Material irregularity in—Wrong beese—Prochicemabiot- —Civil 
Procedure Code,s. 311, 
A sale in execution of a decree was held at 8 - M., although the hour eavartued 


in the proclamation was Io A.M. 
Held,—that this was a material irregularity in conducting the sale within the 


meaning of section 311 of the Code of Civil Procedure, 


Basharutulla v. Uma Churn Dutt, (1889) I.L.R.16 Cal, 794, dissented from. | 


Surno Moyee Debi v. Dakhina Ranjan Sanyal, (1896) LL.R. 24 Cal. 291, 
followed. 

This is an application for the revision of an order of the Dixisionst 
Court, confirming an order of the Township Court setting aside a sale 
that took place in execution of decree, on the ground of material 
irregularity in its conduct, namely, that though in the proclamation for 
sale the hour fixed for it was Io AM., it took place at 8 a.m. ‘The only 
ground argued at the hearing was that on the authorily of the case of 
Basharutulla v. Uma Churn Duit (1) there had been no sale within 
the meaning of the Code, and so that the application would not come 
within the meaning of section 311 of the Code of Civil Procedure. The 
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respondent quoted a later case, that of Surno Moyee Debi v. Dakhina 
Ranjan Sanyal (2), where the omission to fix an hour at all was 
quoted as an irregularity. -I find myself unable to agree with the reason- 
ing in the first case referred to. The sale certainly seems to me to have’ 


‘been conducted under the provisions of Chapter XIX of the Code. 


There was a proclamation and the sale was conducted by the Court.” 
The failure to conduct. the sale at the advertized time seems tome to 
have been an irregularity in its conduct. I am therefore unable to 
allow the application on this ground and so dismiss it with costs. . 





Before Mr. Justice Hartnoll. 


APANA CHARAN CHOWDRY »v. SHWE NU. 


Pennell—for appellant?(3rd defendant), | Lentaigne—for respondent (plaintiff), ° 

Buddhist’ law—Chinese customary liw--Suit for pre-emption—Exemption. from 
Indian law of succession~—Indian Succession Act (1865), ss. 5,2 I i ae 
Laws Act (1898), s..13. 


A claimed a right of pre-emption over certain property that had belonged to 


her father B, who was a Chinaman. She based her claim on Chinese customary law. 


Held, —that (1) if B was not a Buddhist, the provisions of the Indian Succes- 
sion Act, and not Chinese customary law, would apply to the property ; and (2) if B 
was a Buddhist, the property would be exempted:-from the operation ofthe Indian. 
Succession: Act. In the latter case, in order to succeed it would be necessary for A 
to show that there is a Chinese Buddhist law in China applicable: to Chinese 


- Buddhists only as distinct from the customary law. of the country, by which a right 


of pre-emption was given in respect of the land in dispute. . 
Fone Lan v. MaGyee,2 L.B.R., 95 referred to. 


Ma Shwe Nu sues Ma Shwe Hmu, Pha Thet Hnan and Obornor 


‘'Charun Chowdry for the enforcement of a right to pre-emption with 
‘respect to certain property. Her father was’ a Chinaman named 


‘Ahaing, and shealleges that during his lifetime he sold a piece of land to 
his daughter Ma Shwe Choo, now deceased, that the latter’s daughter 
Ma Shwe Hmu and her husband, Pha Thet Hnan, have sold their land 


to the third defendant without her knowledge and consent, and that she 


has asserted her right to pre-emption without success. She therefore 


- prays for a decree declaring her right to purchase the land. The plaint 


as.at first drafted did not show under what law the plaintiff’ claimed - 
her right and she. was allowed to amend it by stating that she’ claimed 
under | Chinese customary law: The Judge of the District Court held 
that Chinese customary law on the subject of.a right to pre- emption of 
land, if there is such athing, could not apply, and so dismissed the 
suit. The Judge of the Divisional Court held otherwise and remanded 
the’ case back for trial. Against this decision this appeal has been 
filed: 

If Ahaing was not a Buddhist the provisions of the Inclian Succession 
Act apply to him, and section 5 of that Act is'as follows : ‘‘ Succession’ 
to the immoveable property in. British India of a person. deceased _.is. 
regtilated by the law of British’ India, wherever he may have had his 
domicile at the time of his death.” Hence it is clear that, if he was not 
a Band iaety the law of China would not apply. to this-land Ses the law 


(2) (1896) [.L. R. 4 Cal.. 291. 
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of British India. I must therefore hold that the decision of the District 


Court was correct. 
If Ahaing was a Buddhist, his estate would be exempted from the 


provisions of the Indian Sunteccion Act by section 331 of that Act, 


anc section 13 of the Burma Laws Act would be applicable to his estate... 


The right of pre-emption is clearly one concerning inheritance and so 
sub-section (1) of section 13 would be the sub-section applicable, which 
lays down that in questions regarding succession and inheritance the 
Buddhist law in cases where the parties are Buddhists shall form the 
rule of decision. In the present case the Buddhist law would nct be 
the Buddhist law of Burina, but the Buddhist law of China that is applied 
to the estate of Chinese Buddhists in China, as Ahaing would be a 
Chinese Buddhist and not a Burman Buddhist. This view of the law 
has been discussed in the caseof Fone Lan v. Ma Gyee (1). If Ahaing 
was,a Chinese Buddhist, it would be necessary for the plaintiff to show 
that there is a Chinese Buddhist law in China applicable to Chinese 
Beyldhists only as apart from the customary law of the country applicable 
to ali the inhabitants whetlier Buddhists or not, and that by that law 
there is a right of pre-emption in respect of this land in dispute. She 
would also have to show exactly what the law was. 

Plaintiff's counsel has asked me to allow the plaint to be ‘amended 
stating that Ma Shwe Nu claims under the Chinese Buddhist law appli- 
cable to Chinese Buddhists as such in China and not to dismiss the 
suit as he fears that limitation may bar his client from bringing another 


suit, It seems likely that another suit would be barred by limitation.. 


Defendant’s counsel has no objection to this course being followed. 
The law involved is somewhat intricate and I will allow the request. 


The case will accordingly be remanded back to the District Court, 


for retrial on the merits after the plaint has been amended as indicated 


above. 

. The costs of the two appeals, that is that in the Divisional Court 
and this Court, will be borne by the plaintiff-respondent. The costs in 
the regular suit will follow the final result. 





Before Mr. Justice Fox. 
HULOST. v. KING-EMPEROR. 


y-prints—Finger impression slip—Proof of previous conviction—Ildent ifica~ 
tion—Certificate of officer in charge of Finger-print Bureau—Admissibity 
in evidence. ; 

The accused was charged with theft after three previous convictions under 
Chapter XVII of the Indian Penal Code. To prove these convictions, which the 
accused denied, certain ‘‘ Finger Impression Slips "’ were produced, together with 
statements signed by the officer in charge of the Finger-print Bureau to the effect 
that the impressions appearing thereon were those of the person against whom the 
specified convictions had been had. An officer of the Finger-print Bureau took 
impressions of the accused’s fingers i in Court and identified him as the person whose 
finger-prints appeared on the “‘ Finger Impression Slips.’ 

Held. —that the previous ‘convictions of the accused’ stated on the slips were not 
proved merely by ihe production of such Slips. ‘ 


(1) 2 L.BR., 95. 
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The appellant was convicted of theft committed after having been 
previously convicted of three offences punishable under Chapter XVII 
of the Indian Penal- Code, and he. was sentenced to five years’ 
rigorous imprisonment. — 


The only question in the case is enelhen the previous convictions were 
duly proved. The-first stated in the charge is a conviction by a Magis- 
trate in Calcutta of theft on the 24th July 1897 ; the second is a convic- | 
tion by the Western Subdivisional Magistrate, Rangoon, on the 27th 
February 1899 of the offence of dishonest receipt of stolen property ; 
and the third is a conviction of theft by the Subdivisional Magistrate, 
Sagaing, on the 6th November 1901. The accused in his examination 
by the Court ‘gave his name as Hulash and his father’s name as Paukyam, 
and his residence as Kyaikto. Hedenied that he had ever been pre- 
viously convicted, There is on the record an extract from the record 
of Regular Non-Bailable Case No. 182 of 1899 of the Court of the 
Western Subdivisional Magistrate, Rangoon, certified by the Record- 
keeper, which shows that on the 27th February 1899 the abovemen-. 
tioned Magistrate convicted (1) -Godu Singh of theft in a building, and 
(2) Rika and (3) Muduna ales Tilwa and,(4) Bagwun Singh of offences 
punishable under section 411 of the Indian Penal Code, and sentenced 
each of the accused. to one year’s rigorous imprisonment. There is 
also on the record what purports to be a true extract copy of a sentence 
passed by the Subdivisional Magistrate, Sagaing, on the 6th November 
1901 on one Ma Khan, son of Lahuri, of the town of Agra for the offence 
of theft. 


There is no document caereowee in section 511 of the Code of 
Criminal Procedure in connection with the conviction in Calcutta. To 
prove the identity of the accused with Toola Singh convicted in 
Calcutta in 1897, Muduna alias Tilwa convicted by the Western Sub- 
divisional Magistrate, Rangoon, and with Ma Khan convicted by the 
Subdivisional Magistrate, Sagaing, the Finger-print Instructor at the 
Finger-print Bureau; Rangoon, was called He took impressions of the 
accused's fingers in the Court, and after having compared them with 
finger-impressions on sheets which he produced from the Bureau, he 
declared that the accused must be the man whose finger impressions 
‘were on the sheets he produced, and whose previous convictions were 
entered on those sheets. He did not personally know the accused and 
had not himself taken the finger-impressions on the documents‘ 
produced. On this evidence the Magistrate found the previous convic- 
tions duly proved, and sentenced the accused to enhanced punishment 
provided for by section 75 of the Indian Penal Code. In my judgment - 
the evidence to prove the accused's identity with the man or any of the 
men shown by the certified extracts of sentences to have been pr cra 






-convicted was not sufficient. 


Taking them in order of date, the first document produced by the 
Finger-print Instructor was (1). a form headed..." Finger .Impression 
Slip ’ having on the reverse side finger- impressions, and onthe obverse, 
amongst other things, a: statement that these impressions had been taken 
by Maung Kyi, a Sergeant of Police in Rangoon, on'the 10th February 
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1899. The name of the man whose finger-impressions are on the 
reverse is given or was originally entéred as Thuluwa Singh, son of 
Sudda, of Dhall Godown, Agra. To this form, is attached (2)a form 
signed by the officer in charge of the Finger-print Bureau at Calcutta 
and dated the 17th February 1899, the entries in which are to the effect 
that the finger-impressions on the slip had been traced in the Calcutta 
Bureau as being identical with those of Toola Singh, son of Umroo 
Singh, of Madhopore villaga, Rai Bareilly, who had been convicted in 
Calcutta on the 24th July 1897 of theft,.and had been sentenced to 
imprisonment for three months, 


The next document produced was (3), another ‘‘ Finger Impression 


Slip,” the impressions on which are stated on it to have been taken by- 


Sergeant Maung Kyi on the 27th February 1899. The name and 
particulars of the man whose finger-impressions are on the sheet are 
Thuluwa Singh, son of Sudda Singh, of Puzundaung, Rangoon. The 
next document is another sheet on which there are finger-impressions 
on the reverse and entries on the obverse to the effect that those finger- 
impressions had been traced to Thuluwa Singh alias Mudma alias Toola 
Singh alias Makhan, son of Sudda alias Umroo Singh of Madhopore, 
Agra, and Puzundaung, Rangoon, who had been convicted in Calcutta, 
Rangoon and Sagaing as stated in the charges. This document is 
signed by the officer in charge of the Finger-print Bureau, Rangoon, 
and is dated the 1st February 1905. 


Now, although the Instructor at the Finger-print Bureau could no 


doubt say with confidence that the accused must be the same man as 
the man whose finger-impressions were on the documents he produced, 
the facts stated in those documents were not proved merely by the 
production of the documents. The fact that the accused must have 
made the finger-impressions upon the documefits preduced would no 
doubt be proved by the evidence of a skilled expert, such as’ the 
instructor may be taken to be, identifying the accused’s finger-impres- 
sions taken in Court with the impressions on the sheets produced 
from the Bureau. The Legislature has not, however, as yet given to 
certificates of officers in charge of Finger-print Bureaux the force even 
of certified extracts by record-keepers or certificates by officers of jails 
mentioned in section 511 of the Code of Criminal Procedure. These 
latter documents prove themselves, but there is no provision to: the 
same. effect in regard to the first mentioned. Consequently the fact 
that the finger-impressions on the obverse of document No. 4 and on 
the other documents were those of-a person who had been convicted 
‘of an offence had to be proved aliunde. For this reason I considered 
it necessary to take further evidence in this Court. Sergeant Maung 
Kyi has stated before me that he personally. knows the accused, and 
that he took the finger-impressions of the accused on the Slip No. 3 in 
the Rangoon Jail after his conviction. He was unable, however, to 
state from his personal knowledge the exact offence of which. the 
accused had been found guilty. 


There is consequently still a gap in the evidence, and the accused 
is not identified even with the Mudumia alias Tilwa mentioned in the 
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extract from the record of the Western Subdivisional Magistrate, 
Rangoon. Holding as I do that the certificates of the officers. in 
charge of the Finger-print Bureaux are not evidence of the facts 
entered in the documents, there is no evidence whatever identifying: 
the accused with the man convicted in Calcutta and Sagaing as stated 
in the certificates. 

1 must hold that, although there in now eGieucet that the accused 
had been previously convicted of some offence, there is no evidence of 
his having been previously convicted of an offence punishable under: 
Chapter XVII of the Indian Penal Code. I accordingly alter the 
finding to a finding of guilty of the offence of theft only, and I reduce: 
the sentence to one of rigorous imprisonment for three years. 








Before Mr. Juslice Hartnoll. 
MO THI anp anoTHEer v. THA KWE. 


R. M. Das—for appellants (defendants). 
. Lentaigne—for respondent (plaintiff) . 
Buddhist Law—Right of pre-emption—Right of widow to dispose of family Heaton: 
_ subject to children's right of pre-emption. 

A claimed under Buddhist law a right of pre-emption over pertain land, which 
had been joint family proper ty of his father and mother, and had been sold by his 
mother after his father’s death. 

Held.—that the rule regarding the right of a Buddhist widow to dispose of 
family property after her husband’s death, viz., that she bas an absolute right of 
disposal ovér her own share and a life interest in the remainder, does not affect but 
is subject to, the general rule regarding the right of all co- heirs to pre-emption A. 
had therefore a right of pre-emption over the whole property. 

Ma On v. Shwe O, S.J.,L.B., 378 ; Maung Hlaing v. Tha Ka Do, PJ.,L.B, 65; 
ThaNu wv. Kya Zan, 2 LBR., 167 ; Nga Myaing v. Mi Baw, S.J. L.B. 39; 
Ma Newe v. Lu Bu, S.J., L.B., 76 4 referred to, 

Maung Tha Kwe sues Ma Yu, Maung Mo Thi and Ma Shwe Hmon 
to enforce his right of pre-emption in receipt of a certain piece of land. 
The Township Court gave him.a decree in respect of half the land. 
On appeal the District Court gave him a decree to enforce his right 
with respect to the whole of the land. Against this decree the present 
appeal has been filed. It is not disputed by either side that thé land 


is the ancestral property of the family of- Maung Tha: Kwe and Ma’ Yu. 


Ma Yu is Maung Tha Kwe’s mother. ‘Tha Kwe’s case'is that the land 
was the joint property of his father, the late Ko Maung, and Ma Yu,. 
who purchased it from Ma Yu's parents. Ma Yu’s case is that the land 
is her exclusive property asit was given her by her mother. The Town- 
ship Court found that Maung Tha Kwe’s case was the true one, giving: 
reasons. The -District Court did not discuss the evidence, but it 
evidently agreed with the Township Court.as it described ‘the land as. 
being joint property. The evidence on the point was not gone into 
on appeal, and-it was-allowed-that-the land-was. joint:family-.property..: 
It was further admitted that the Township Court was rightin giving: 
Maung Tha Kwe the right of pre-emption over. half the land ; but it 
was argued that the District Court was. wrong in giving him the sammie: - 
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‘right over. the whole ‘of it. The cases. of Ma On v.:Shwe O (1), 
Maung Hlaing v. Tha Ra Do (2) .and ‘Tha Nu v. Kya Zan (3) \ were 
‘quoted i in favour of the contention. 

The law relating to the right of pre- “emptioni under Buddhist law was 
‘discussed and laid-down in the case of Nga Myaing v. Mi Baw (4), and 
‘it was there held.that a co-heir of ancestral undivided estate, should he 
wish to sell his share, is bound to offer it first to his co-heirs, and that 
a sale to strangers effected without such offer is invalid if the co-heirs 
promptly assert their right. Further, in the case of Ma Ngwe v. 
Lu Bu (5), it was held that after division of ancestral estate the holder 


thereof being a member of the family, wishing to sell the land falling. 


to his share, must first offer it to his co-heirs, and a sale to a stranger 
without such offer being made is invalid. It is contested here by the 
appellants that Tha Kwe agreed to the sale to them. The Township 


‘Court found that he did not so agree, and it is probable that the’ 


District Court came to the same conclusion though there seems to be 
no definite finding by it to that effect. On perusing the evidence it 
‘seems to me that Maung Tha Kwe did not consent to the sale and 
objected promptly by asking the revenue surveyor not to effect the 
necessary mutation of names. In my opinion Maing Tha Kwe has a 
right of pre-emption with respect to the whole of the land and not only 
with regard to half of it. He appears not to have agreed to the sale to 
the appellants and to have asserted his rights promptly. The law on 
the subject is clearly quoted in the cases of Nga Myaing v. Mi Baw (4) 
and Ma Ngwe v. Lu Bu (5), and I agree with the decisions passed in 
those cases. The point in the caseof Ma Onv. Shwe O (1) had nothing 
to do .with the exercise of the right of pre-emption. It was, what 
‘power a Buddhist widow had of diposal of the family property after the 
death of her husband, where children were also left. The case decided, 
‘that she had an absolute right of disposal in respect of her own share 
‘and a life interest in the remainder. This decision does not seem to 
‘me to overrule the law relating to the right of pre-emption as laid: 
down in the earlier cases quoted above. Applying the rule laid 
down by it to the present case it is not contended that Ma Yu cannot 


dispose of herownshare. It is allowed that she can; but itis asserted . 


that she must first give the other heirs the right to purchase at any 
figure she is willing to sell the property for, before she sells to a 
‘siranger. Her power of disposal of her share is not affected by the 
‘exercise Of this special right. If a co-heir will not purchase at her figure 
‘she can sell it to another at that figure without hindrance. The same 
remarks can be made with regard to the second case quoted, that of 
Maung Hlaing v. Tha Ka Do (2), and the third case, that of Tha Nu v. 
Kya Zan (3). They had nothing to:do with the right’of pre-emption. 
I therefore hold that Maung Tha Kwe had a right of pre-emption with 
respect to the whole of the land, * and so I spi 3 dismiss this 
sEpeal with costs. 
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Before Sir Charles Fox, Chief Judge, and Mr. Justice Moore. 


MAUNG NGE v. RANGANATHAM CHETTY. 


McDonnell—for applicant (plaintiff). | P.N.Chari—for respondent (defendant): 
Decree—Appeal—Order refusing to file award —Civil Procedure Code, s, 520. 
An order refusing to file an award under section 526 of the Code of Civil Proce-. 
dure is a decree and is therefore.appealable. 


Mahomed Wahiduddin v. Hakiman, (1898) L.L.R.. 25, Cal., 757; Ponnusamd- 
Mudali v. Mamdi Sundara Mudali, (1903) LL.R. 27 Mad., 235 ; ; Janokey Nath 


‘Guha v. Brojo Lal Guha, (1906) I.L.R. 33 Cal., 757 : followed, 


Chintamun Sing v. Mussamat Uma Kunwar, (1866) 2 F.B.R., 505; Basant* 
Laiv. Kunji Lat, (1905) 1L.L.R, 28 All., 21 ; dissented from. 


Ghulam Khan v. Muhammad Hassan, (1901) .1LL.R. 29 Cal., 167 ; ‘ Muhammad 
Newaz Khan vy, Alam Khan, (1891) 1.L.R. 18 Cal., 414 ; referred to. 

The following reference was made to a Bench by Mr. Justice: 
Hartnoll :— 


This is an application to revise an order of the Judge of the- 
District Court, Tharrawaddy, refusing to order an award to be filed. 
under the provisions of section 526 of the Code of Civil Procedure. 
A preliminary objection has been taken to the effect that an appeal’ 
lay from the order of refusal, and so an application in revision is not 


_ maintainable. 


There seems to be a conflict of authority on tie point. ‘In the 
case of Chintamun:Sing v. Mussamat Uma Kunwar (1) a Full Bench 


_ of the Calcutta High Court held that no appeal lay from an order of a 


Court rejecting an application to file an award ; but in a later decision. 
of that Court, in the case ol Muhomed Wi inlitdwilden v. Hakiman .(2),, 
it was held that an order determining that there has. been no valid 
reference to arbitration and rejecting the application is a decree: 
within the meaning of section 2, and that an appeal lies from such 
order. In the case of Ponnusami Mudali v. Mamdi Sundara Mudali: 
(3), the Madras High Court held that an order refusing to file an award: 


and setting it aside was a decree and that an appeal lay against that 


decree. Incoming to.that decision the court referred toa certain: 
dictum. of the Privy Council in the recent case of Ghulam Khan v.. 
Muhammad Hassan (4), which it-is stated practically concluded the 

matter. But the Allahabad High Court in the case of Basant Lal vw. © 
Kunji Lal (5) held that no appeal will lie from an order refusing 
to file an award made between the parties without the intervention of 
a Court. The learned Judges of the Allahabad High Court discussed’ 
the Privy Council case referred to above, but they relied on an earlier 
decision of their Lordships of the Privy Council in the case of.Muham- 
mad Newaz Khan v. Alam Khan (6) in forniing theirown views. I am 
personally inclined to the view thata refusal to file an awatdis a 
decree, as it is the formal expression of an adjudication ‘on a right 
claimed, and is therefore appealable. In the earlier: case of their: 





(1) (1866) 2 F.BR, 505. =. | _— (4): (1901) LL. 29 Cal., 167. 
(2) (1898): 1.L.R. 28 Cal. 757, | (5) (1905) LL.R. 2 All: 24. 
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Lordships of the Privy Council that I have quoted they seem to have 


overruled the plea of ves gudicata, not upon the ground of the jurisdic- 
tion of the Court under section 525 being limited in any way, bnt on 
the ground that the validity of the award had not been raised and 
decided in the former proceeding. 


In view of the conflict of authority the matter is one, in my opinion, 
for refrence to a Bench, and I accordingly refer to a Bench for - 


sesision the following question :— 


‘“ Does an appeal lie from an order refusing to file an award under 
section 526 of the Code of Civil Procedure ?” 


The opinion of the Bench was as follows :— 

Fox, C.J.—The question referred is—‘‘ Does an appeal lie from 
an.order refusing to file an award under section 526 of the Code of 
Civil Procedure ?”” The answer depends upon whether their Lordships 
of the Privy Council have in the judgment in Ghulam Khan v. 
Muhammad Hassan (4) ruled definitely that an order under section 526 
amounts to a decree. In view of the many conflicting decisions of 
the Indian High Courts on the provisions of Chapter XXXVII of the 
Code their Lordships were led to give their views upon the provisions 
of the chapter generally. Referring to cases in which the agreement 
of reference is made, and the arbitration itself takes place, without the 


intervention of the Court, and the assistance of the Court is only . 


sought in order to give effect to the award, the judgment says: “In 
cases falling under Heads II and III proceedings described as a suit 


and registered as such must be taken in order to bring the matter— . 


the agreement to refer or the award as the case may be—under the 


cognizance of.the Court. That is or may be a litigious proceeding— 


cause may be shown against the application—and it would seem that 
the order made thereon is a decree within,the meaning of that expres- 
sion as defined in the Civil Procedure Code,” These words have been 
the subject. of much discussion. In Ponnusami’ Mudali v. Mamdi 
Sundara Mudali (3) a Full Bench of the Madras High Court held that 
they conclusively showed that an order under section 526 refusing to 
file an award was a decree and wasappealable. In Basant Lal v. 
Kunji Lal (5) a Bench of the Allahabad High Court held that the 
' words were intended to apply to cases where an order had been made 
. directing an award to be filed, and not to cases where such applications 
had been rejected. This view was based upon an earlier decision of 
their Lordships in Muhammad Newaz Khan v. Alain Khan (6). The 
matter has been more recently considered by a Full Bench of the 
-Caleutta High Court in Janokey: Nath Guha v. Brojo Lal Guha (7). 
_ The question in that case was whether an appeal Jay from an order 
under section 526 directing the filing of an award. The judgments 
in the case show much diversity of opinion, but the decision of the 
majority was that an appeal did lie. 
The: dissentient Judges conceded that an appeal ths from an ae 
ander the-section refusing to file an:award; but-in their opinion ro. 
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appeal: lies from’ an order dir ecting an award to be filed except in the 
cases specihed in section 522.-: : 

sy In my.-opinion their Lordships “of the: Privy. Council held in 
Ghulam Khan v.- Muhammad Hassan (4): that any order under 
section 526 of the Code amounts to a.decree and this Court is bound 


* to follow that ‘ruling, 


I would answer the question referred i in . the affirmative. _ 
"Moores J-—I concur. : 


ocean 


Before’ ‘Mr. Justice Moore. 
; KING- EMPEROR » . ON BU. 
Opium—Beinchi—Pyaungchi—Illegal possession Opium Rules, 1894, - q. 


“. Beinchi or pyaungcht is now included in ‘the ‘definition of opium in the rules 
under the Opium. Acct, and its possession by a registered opium consumer is there- 
foré no longer illegal, provided that the. total weight of opium, including betuchi, 
in his possession does not-exceed 3 tolas.’ 

. Queen-Einpress v. Paw Gale, SJ., L.B., 617, referred to. + 


Accused has been convicted under section 9 {c), Opium. Act, for 
illegal possession of a quarter of a tola of. fate she Accused isa 
registered opium . consumer. . The Magistrate who convicted him was 





‘doubtless thinking of the ruling in Queen-Empressv. Paw Gale (1). That 


ruling is no longer applicable, as beinchi (or pyaungchi) is now included’ 
in the definition of opium in Rule 1 of the rules under the Opium Act, 
1878.. A registered consumer may therefore possess betnchi provided 
‘that the total weight of opium including beinchi in his possession. does 
not exceed 3 tolas. In the present case the total weight of opium of all. . 
kinds possessed by accused was considerably less than 3 tolas.. 

The conviction and sentence are therefore set aside and accused 
Nga On Bu is acquitted. The fine paid will be refunded to him. 





Before Sir Charles Fox, Chief Judge, and Mr. Justice Moore. 
NGA MAUNG ». KING-EMPEROR. 


Murder—-Culpable homicide—Intention of causing such bodily injury as uffender 
knows. fo be likely to cause the death of the person injured—Indian Penal 
Code, s. 300 (2). 

The second clause of section 300 of the Indian Penal Geue only applies in 
special cases where the person injured is in such a condition or state of health that 
his or her death would be likely to be caused’ by an injury which wouid not 
ordinarily cause the death of a person in sound health, and where the person 
inflicting theinjury knows that owing to such condition or state of health it is likely 
to cause the death of the person injured. 

Shwe Ein v. King-Emperor, 3 L.B.R., 122 referred to. 


The only question in this case appears to me to be whether the 
accused’s crime was. murder or the less grave offence of culpable 


homicide not amounting to murder. Thelearned Sessions Judge found 


that the accused did not strike the blow which caused-Ma Shwe.Sa’s. 
death with the intention of causing her death. 
‘He also found that the accused’s intention was not to cause such 
bodily injury as he knew to be likely to cause death. This finding is 
a 
(i) SJ., L.B., 617. 
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expressed in words which might be taken to mean that the accused did 
not intend to cause injury likely to cause death, in which case the accused 
’ would have been entitled to be acquitted of even culpable homicide not 
amounting to murder, see Shwe Ein v. King-Emperor(1). 1 presume, 
however, that the learned Sessions Judge was considering the provisions 
of the second clause of section 300 of the Indian. Penal Code ‘in 
connection with the case, and his finding was intended to be a finding 
that the case did not fall within that clause. 

The clause need not have been considered, for Ma Shwe Sa had no 
apparent infirmity and there were no circumstances which could have 
led the accused or any one else to believe that an: injury which would 
not have caused death to a person of ordinary health and strength 
would cause death to her. As shown by illustration (6) to section 300 
the second clause of the section only applies in special cases in which 
the person injured was in a condition or in a state of health in which 
an injury which would not ordinarily cause death would cause his or 
hers, and the person who caused the injury knew when inflicting such 
an injury that, owing to the condition or state of health of the person 
he was about to inflict the injury to, he would be likely to cause the 
person’s death. 

The finding on which the appellant was eonviotad of murder was 
that he intended to cause bodily injury. sufficient in the ordinary course 
of nature to cause death, and, the question -is whether that finding was 
justified. - 

The act of the appellant which caused Ma Shwe Sa’s death was a 
slash with a dashé at her back. The da cut into and fractured Ma 
Shwe Sa’s left shoulder blade; and penetrated into the pleural cavity. 
According to the Hospital Assistant of the hospital to which Ma Shwe 


Sa was taken, the wound caused was 74 inches long, 14 inches broad 


and 1 inch deep. She died on the third day after the infliction of the 
injury. Death was due to hemorrhage into the pleural cavity 


combined with shock. 


The Hospital Assistant considered that dns wound was necessarily : 


a fatal one owing to the opening of the pleural cavity. Major Penny, 
Junior Civil Surgeon, Rangoon, who has. been examined by this Court, 
says that there might have been a chance of Ma.Shwe Sa’s recovery if 
she had been kept quiet, and had not been moved about. He says, 


however, that the wound described by the Hospital Assistant was. 


sufficient in the ordinary course of nature to cause death. He also 
says that to have caused the result it did, the blow with the dashé. must 
have been dealt with very considerable force. 

\ man who strikes at the back of ancther a violent blew with a 
weapon such as a dashé must, I think, be taken to know that he is 


doing an act imminently dangerous to the life of the person at whom’. 
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he strikes, and’ that a probable result of his act will be to cause that — 


person's death. 


He must be held responsible for the aera consequences of his | 


act, and be taken to have intended them. 
(1) 3 L.B.R., 122. 
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His knowledge or want of knowledge of the details of the injury he 
will probably cause, and of their results, is immaterial. . He takes all 
the ordinary risks of hisact. He intends'to do an act attended with 
risk to another human being’s life. An ordinary risk attendant on 
slashing with a dashé at the back of another human being is that the 
striker will cause the person struck injury sufficient in the ordinary 
course of nature to cause death. The striker must under the circum- 
stances be taken to have intended to cause such injury. Therefore the 
accused’s offence was primd facie that of murder. The accused in his 
appeal alleges that he. was provoked by Ma Shwe Sa.. I cannot hold 
that Ma Shwe Sa gave any cause for sudden and grave provocation 
which should have been sufficient'to deprive the appellant of his power - 
of self-control.. He says she committed a breach of etiquette amongst 
Burmese in even asking him.in public to consent to his sister matrying 
Po Kywe. A mere breach of etiquette cannot be held to constitute 
grave’ and sudden provocation excusing a person losing all power of 
self-control. 

From the evidence,. however, it is evident that Ma Shwe Sa did 
more than commit a breach of ‘etiquette. She appears to have used 
taunting words to the appellant containing an innuendo derogatory to ~ 
his sister’s virtue. I cannot hold that the provocation which these 
words probably caused was sufficiently grave to prevent the accused’s 
offence from amounting to murder, but the words probably did give 
rise to violent passion in the accused, and led him into his passionate 
act. With some hesitation I think that the accused's crime does not 
call for confirmation of the death sentence. 

I would confirm the conviction, but would alter the sentence to one 


of transportation for. life. 


Crisminal 
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Moore, J.—I concur. 
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Before Mr. Justice Ormond. 
ANA DEWA SING anp 28 orers v, KING-EMPEROR, 


Lentaigne—for applicants. | McDonnell, Assistant Government Advocate. 


Search—Entry—Presumption from discovery of instruments of  gaming— 
Common gaming-house—List of things seized in search—Burma Gambling 
Act, 1899, ss. 6,7 —Criminal Procedure Code, 1898, s. 103. ; 


No presumption arises under section 7 of the Burma Gambling Act unless the 
search, as well as the entry, is made in accordance with ‘the. provisions of section 6 
and consequently im accordance with the provisions of sections 102:(3) and 103 of 
the Criminal Procedure Code. 

Where a list of articles seized in a house entered under section 6 of the Gamb- 
ling Act. was written on three sheets.of paper, the first of which only was signed by 
the witnesses, it was held that only.the articles mentioned on the first sheet had 
been seized in accordance with the provisions of section 103 of the Criminal Proce- 
dure Code; and as no instruments of gaming were mentioned in that. sheet, it 
followed that no instruments of gaming had been. seized ata search.made.in..accord- 
ance -with the provisions | of section 6 of the Gambling Act, ‘and that therefore the 
presumption provided for in section 7 did not arise. 


The accused have been convicted under the: Gambling Act—some is 
under section 11 for being present ‘in a common gambling-house fot 
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the purpose of gaming; and others under section 12 for keeping a 
‘common gaming-house. The Rangoon Chinese Club was searched 
uncer section 6 and instruments of gaming were found on the premises. 
Section’ 7 provides that when any instruments of gaming are found in 
a house entered under the provisions of section 6 it shall be presumed, 
until the contrary is proved, that such house is used as a common 
‘gaming-house and that the persons found therein were then present for 
the purpose of gaming. Itis upon this presumption along that the convic- 
tions can stand ; and if the provisions of section 6 have not been strictly 
complied with, the presumption cannot be raised. Under section 6 of 
the Act the search must be made in accordarice with the provisions of 
sub-section (3) of section 102 and of section 103 of the Criminal 
Procedure Code. Under section 103 of the Code the search must be 
made in the presence of two or more respectable inhabitants of 
the locality ; a list of all things seized in the course of the search must 
‘be made and such list must be signed by the above witnesses. In the 
“present case a list was made upon three separate sheets of paper, the 
first of which only has been signed, and no instruments of gaming are 
mentioned on thatsheet. There is nothing to show that the signatures 
were intended to refer to anything stated outside that one sheet. In 
effect therefore there is no list made under the provisions of section 103 
-of the Code relating to instruments of gaming; and consequently no 
instruments of gaming can be said to have been found upon the premises 
under the provisions of section 6 of the Act. Section 7 of the Act 
does not expressly say that the search (as well as the entry) must be 
‘made under the provisions of section 6 ; but I think it is clear, and 
“there are authorities to shew, that unless the search is made in accord- 
- ance with the provisions of section 6, the presumption mentioned in 
section 7 does not arise. The convictions therefore must be set aside ; 
the fines if paid must be refunded, and the money and things seized 
cmust be returned. 





Before Sir Charles Fox, Chief Judge. 
KING-EMPEROR v. MYAT AUNG. 


«Security proceedings—Preventive sections—Order on evidence recorded by | 


predecessor—Security for more than one year—Submission of proceedings to 
Sessions -Judge—Order of Sessions Judge—Period of imprisonment in 
default of security—Criminal Procedure Code, 1898, ss. 118, 123, 350. 


When a Magistrate makes: an order under section 118 of the Criminal Proce- 
. ‘dure Code requiring an accused person to give security for more than one year, 
the Magistrate himself has no pawer.to pass any order for imprisonment in default 
of the security being given. He can only issue a warrant for the detention of the 
accused pending the orders of the Sessions Judge. 
The proceedings in such a .case are not laid before the Sessions Judge for 
- Confirmation of an order, but for the purpose of his passing an order himself urider 
section 123 (3) of the Criminal Procedure Code. 
The period for which timprisonment in default of giving security is ordered 
«must coincide with the period for which security i is demanded, 


On the 6th February the then Subdivisional Magistrate eatted 
eupon the. respondent to furnish security for good behaviour for two 
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years, but made no ane for laying the proceedings before the: 
Sessions Judge. 

On the 1st Pebreary the Magistrate’s successor directed that this. 
should be done. 

By his order of the 27th March, the Sessions Judge set aside the: : 
order directing the accused to give security, and directed the Magis-. 
trate, after recording evidence for the defence, to proceed to pass a. 
fresh order. 

The Sessions Judge overlooked the fact that the case would not 
be dealt with on remand by the Magistrate who heard the witnesses. 
against the accused. When it was taken up again yet another officer: 
held the post. There is nothing on the record to show that this. 
Magistrate gave the accused.an opportunity of exercising his right to: 
have. the witnesses against him resummoned and reheard. . The: 
Magistrate took the evidence of the defence witnesses and then upon 
evidence taken by one of his predecessors passed another order: 
requiring security for two years, and directing that in default of giving. 
it the accused should be imprisoned for-one year. This obviously 
wrong order was passed_on the 17th June. On the 29th June the. 
Magistrate committed the accused to rigorous imprisonment for the-’ 
term adjudged, but directed that the case should be laid before the: 
Sessions Judge for confirmation. An order was passed by the Sessions 
Judge on the 2nd August confirming the Magistrate’s order. This. 
was not a proper order. , When a Magistrate makes an ordér requir ing » 
an accused to give security. for over a. year, the Magistrate is not 
himself empowered. to pass an order for imprisonment in default of the- 
security being given. All he is empowered ‘to do is to issue a warrant 


directing that the accused be detained in. prison pending the orders. 


of the Sessions Judge. If, after examining the proceeding, hearing:- 
the accused, and obtaining ers further information or evidence as he |. 
thinks necessary, the Sessions Judge considers that the Magistrate’s. 
order for security-was a proper order, it is for the Sessions Judge to 

pass an order that the accused suffer imprisonment rigorous or simple 

according to the provisions of sub-sections (5) and (6) of section 123 of: 
the Code of Criminal Procedure if the security is not given or until 

itis given. Itis of course open to. the Sessions Judge to hold that. 
the case is not one in which the taking of security is called for, or 

that the necessity for taking security has not been duly proved. He: 
may also reduce the amount of security required by. the Magistrate: 

and the period for which the Magistrate has required security, bat in 

the final order the period for which the accused is to beimprisoned in 

default of giving security should always coincide with the period for 
which security is demanded. 


In the pr esent case the Sessions Judge has conkrned an - phder of 
the Magistrate which was itself wrong. The case was not before the 
Sessions Judge for confirmation of an order. It was before him for: 


_ the purpose of his passing an order under sub- section (3) of section 123... 


There is on the record.a warrant of imprisonment - ‘iene’ by the: 


‘Sessions inde which states that’ the accused had. been ordered by thes 
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Sessions Court to be rigorously imprisoned for one year, but there is 


no order on the record authorizing such warrant. 

The proceedings have been irregular throughout, and the accused 
has suffered rigorous imprisonment for a considerable time under 
a series of illegal orders and warrants. The order and warrant of the 
Sessions Judge, dated the 2nd August 1907, are set aside. The 


accused will be released. 








Before Mr. Justice Irwin, C.S.I, 


HAKIM ALLY v. KING-EMPEROR. 
S.C, Dutta—for applicant. 


Power of Magistrate to order prosecution of offender not arresied by police— 

- First information report—Final rveport—Criminal Procedure Code, iiaas 
ss. 157,159, 169, 170, 173, 190, (2). (¢). 

In a case sent up by the police, the Magistrate acquitted the accused, but ordered 

that another person should be sent up for trial: The Magistrate was not empow ered 

under section 190 {Z) {c) of the Criminal Procedure Code to take cognizance of 


offences of his own motiOn. 

Held,—that the Magistrate, although ‘not so erenageaied, was competent to 
order the prosecution of any person implicated on receipt of the first information 
report from the police, and a fortiori after having received the final report and 
having himself exatnined witnesses, 

King-Empcror v, Nga Po Thin, 2 L. 'B.R., 146, referred to, 


The Magistrate tried Abdul Jabar for criminal trespass, ‘acquitted 
him, and at the end of his judgment wrote: ‘But I order that police 


will take action against Hakimulla, who has with a deliberate intention: 


entered upon to oust the complainant of the land which he has inno- 
cently purchased from Supaya.”” The Magastrate was called upon to 
report under what provision of law he acted in ordering the prosecu- 
tion of Hakimulla. Apparently the record was -not sent to him for 
reference, for he reports that from his: memory he did not order Hakim 
Ally to be prosecuted, but remarked that -hé. ought. to be prosecuted, 
and sent the record to the officer in charge. of the police-station for 
perusal and necessary action. He is -not empowered under section 
190 (1) (c) of the Code of Criminal Procedure. 

The Magistrate, Maung Kaing, was Township Magistrate of 
Kungyang6n, and was.empowered to take cognizance of cases on 
police report under section 190 (7) (8) of the Code of Criminal Pro- 
cedure. The first information in the present case would in the ordi- 
nary course be submitted to him under section 157 of the Code. of 
Criminal Procedure, and: on receiving such report he could, under 
section 159, direct an investigation, or holda preliminary enquiry, or 
proceed otherwise to dispose of the case under the provisions of the 
Code. ‘Thus he could, under that section, have proceeded at once to 
try Hakimulla without waiting for any final report from the police. 

The police final report was submitted in due course to the Magis- 
; trate:. It was a report sending up- Abdul Jabar for trial. There are 
three sections in the Code relating to final reports, viz., 169, 170 and 
173. Section. 169 relates to. cases in which no person is sent up for 
trial, 170 to cases in which some person is sent up, and 173 contains. 


1907, 
KING- 
EMPEROR 
ww | 
MYAaT AUNG. 


— 


Criminal 
Revision 
No. 264B of 
1907. 
Novewsber_. 
22nd, 1907.. 


1907, 
HIAKIM ALLY 
7 De 
KING- 
EMPEROR, 


eee 


Civil Revision 
No, 145 of 
- 1907, 
November 
28th, 1907, 


138 LOWER BURMA RULINGS. - [vor. 





general directions relatin 1g rhe both. The three sections must be read 
together. 

When an accused person has been released on his bond the Magis- 
trate shall make such order for the discharge of the bond, or other- 
wise, as he thinks fit. It is clear from the words “' or otherwise’ that 
the Magistrate can on such a report other the prosecution of the 
person who has been released. And it appears to mie to be quite clear 
that the power of the Magistrate to order a prosecution does not 
depend on the question whether the police have arrested the person 
who in the Magistrate’s opinion, ought to be put on his trial. The 
Magistrate’s powers in this respect are quite as wide under section 
173 as under section 159. And with good reason; after receiving the 
final report, and a fortiori after taking evidence, he is in better a 
position to know what the police ought to do then on receiving only 
the first information report. Clause (c) of section 190 (72) has nothing 
to do with this case because the Magistrate had the ee of a police | 
officer before him—King-Emperor v. Nga Po Thin (1).. It is part of ° 
the daily duty of Township Magistrates to receive both first and final 
reports of the police and to pass orders upon them. It would be a 
mere farce to tell a Magistrate that he has such a duty to perform if 
he may not correct a mistake made by the’ police © in sending up the 
wrong person for trial. 

The application to set aside the Magistrate’s order is dismissed. 


——— 





Before Mr. Justice Irwin, C.S I. 
RAMZAN ALI v, OPORNO CHARAN CHOW DRY. 


Lambert ~applicant. 


Power of High Court in ee eee of “Chit Court's 
sanction to prosecute—Criminal Procedure Code, ss. 105 (6), 459, 


The Dictrict Court sanctioned the prosecution of the applicant for giving false 
evidence. He thereupon applied to the Chief Court on the Criminal Side to revise 
the order of the District Court in exercise of the powers conferred by section 439 of 
the Criminal Procedure Co‘le. 

Held,—that this section did ‘not confer jurisdiction to interfere with the order of 
a Civil Court, 

Nazir Hasan v. Dost Muhammad, (1903) LLR. 26 All, 1, dissented from; 

In re Chennanagoud, (1902) LLR. 26 Mad., 139 ; Kali Prosad Chatterjee v. 


Bhuban Mohini Dasi, (1903) 8 C.W.N., 73 ; followed. 


The District Court of Akyab granted sanction to prosecute Ramzan 
Ali for offences under sections 193, 196 and 471 of the Penal Code. 
Ramzan Aliapplies to have the sanction revoked. The petition is headed 
as Criminal Revision. It is admitted that under section 195 (6), Code 
of Criminal Procedure, the sanction could be revoked by the Divisional 
Court of Arakan, and no application has been made to that Court, but 
it-is contended-that independently of that provision of law the High 
Court on the Criminal Side has jurisdiction urider section 349, Code of 
Criminal Procedure, to revise the order of the District Court. 


(1) 2 L.B.R., 146. 
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In support of this view the petitioner cites Nazir Hasan v. Dost 
Muhammad (1), in which a bench of the High Court of Allahabad dis- 
sented from the opinion of a single Judge of the Madras Court expressed 
in In re Chennanagoud (2). 
by a bench of the Calcutta High Court in Kali Prosad Chatterjee v. 
Bhuoan Mohini Dasi (3), and 1 have no hesitation in agreeing with the 
“Madras and Calcutta Courts. The Code relates to the procedure of 
Criminal Courts, and I can find no indication in Chapter XXXII that it 


gives the High Court power to interfere with the proceedings of a Court . 


which is not, qua the Code of Criminal Procedure, subordinate to it. 
it is admitted that sanction to prosecute, given by a public. servant who 
is not a judicial officer, cannot be revoked by the High Court, and this 
‘seems to me to demolish the ground of the Allahabad decision. Extend- 
ing the period during which sanction remains in force seems to be 
an act of a totally different nature from revoking a sanction. 
I find that this Court has no jurisdiction to entertain the present 
“application under section 439 of the Code of Criminal Procedure. It 
is not contended that there are any sufficient grounds for taking action 
under section 622 of the Civil Procedure Code. The application is 


dismissed. 


i eat 


Before Mr. Justice Irwin, C.S.I. 
KING-EMPEROR v. A. C. DASS. 


Government Advocate —for the King-Emperor.’ 
Jorvdan—for respondent. 


Danger caused by disobedience of railway rules—Responstbility of Station 
Master—Consequences of disobedience .of rulcs—Cclliston—Indian Railways 
4 ct, 1890, s, 101. ; , 


A, an Assistant Station Master, allowed the signal to be given for a train to 
run through his station without satisfying himself, as required by the rules made 
under the Railways Act, that all the prescribed precautions had been taken. by the 
-Jemadar subordinate to him. The train was switched off the main line on to a line 
on which some waggons were standing, and collided with them.’ This could not 
have cccurred if the rules had been complied with. A was tried, under ‘section 101 
of the Act, for having, when ondaty, endangered the safety of persons travelling 
in the train by disobeying general rules. He was convicted, and fined ks. 30, 
the Magistrate remarking that he considered his offence merely technical and that 
the Collision was practically the result of the acts and omissions of-the jemadar, 

__ Held,—that the Magistrates view of the relative responsibility of A and the 
jemadar was, in view of their relative positions; radically wrong, and that A was 
ithe more guilty of the two. : : : 

Held, further,—that the essence of the offence was the danger or risk entailed 
by the neglect of the rules irrespective of the consequences that actually ensued. 


A substantive sentence of inprisonment was passed upon A,. 


Saell and Seddons v. The Queen, (1883) L.L.R. 6 Mad., 201 ; Burma Railways, 


Company v, Fox, Criminal Revision No. 1500 of 1901 (unreported) ; referred to. 
__ The charge on which A, C. Das was.tried was that he, on 8th 
- .February 1907 at Pyinbongyi, by disobedience of general rules, caused 


(1) (1903) LR 26 All, 4. | (2) (1902) LL.R. 26'Mad., 139, 
(3) (1903) 8 C.W.N., 73. 
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1907, the collision-of.a train with: waggons and endangered: the -safety of 
— persons in it, an offence under section 101 ‘of the Indian ‘Railways Act,, 
pen 1890. He was convicted and-fined Rs. 30.. .The Government Advo- 


wh . Cate, under instructions from the Local Government, applies for 
.C. Dass. enhancement of the sentence.» — 


The judgment does not contain’a statement of all the material facts. 
In order to ascertain them I have had to read the depositions and the 
examination of the accttsed. It is not apparent why the examination 
of the accused was recorded in Burmese. That is not his mother 
tongue, and he presumably. spoke English in Court. 


The charge is defective. A minor point is that the eases ought 
to have been described by his full name, not by initials. The charge: 
ought to have setout that he was Assistant. Station..Master, and on 
duty. The rules which he disobeyed ought to have been specified. I 
cannot ascertain from the record that the rules were before the Magis- 
trate atall. The learned Government Advocate mmoeunee them at 

. the hearing of the appeal. 


The facts as they appear on the record are these. “At Pyinbongy 
station there are four line. The second lines-is the main line which 
runs straight through the station. The first facing points which a 
down train (travelling north’to south) meets are the points of the first 
or platform line. About 15 yards ‘south of these points are the points 

. by which the third line branches off from the mainline. At, the first, or 
platform line, facing points is the line clear _ post where the line clear 
for the section Pyinbongyi to Payagyi is given to the drivet of a down 

. train which does not stop at Pyinbongyi. The line Clear is struck in. 
a cane.hoop to enable the driver of the moving train to pick it up: 


On the 8th February 1907, about 5:to 5-i5a.m., the No. 4 down mail 
train approached Pyinbongyi station, At that time No. 155 up goods 
train was standing in the station on the platform line, and six waggons 
which had been detached from it were standing on the third line near 
the north points. , It is the jemadar’s duty to set points when shunting. 
He had set the points to shunt the six waggons. After doing this it was. 
his duty to set both the facing points for the main line, lock the points. 
and return the keys to the Assistant Station Master, and then himself 
go to the trailing points at the south’ end of the station. This he did 
not do. The first facing points were set correctly, - The second facing 
points were set for the third line, and the key left in the lock. The 

_ jemadar stayed at the first facing points and told the porter to lower. 

the signal, which he did. The Assistant Station Master went to the 

. first points and gave the line clear to the driver. The trainran onto: 
the:third line and cuticle with the- wagon The porter’s evidence 

is this’: . 

’ The Assistant Station Master asked me-.to bring: -the'-ratan: hoop. 1 gave it. to. 
him. Then he went to the second line to the point, Little while after the jemadar 
showed me a green light and shouted to me and 1 lowered the signal, This is the 
way I have. been working daily. ane Beslan, Station Master never’ shows a. 

green light to me. ; : oy : 
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Now I turn to fhe: rules framed under.. the Railways Act. In..these 
‘rules various duties are imposed. on the Station Master or’ other railway 
‘servant appointed by the authorized, officer. There is no suggestion 
in this case that any person-except the Assistant Station Master Dass 
‘was appointed to perform any duties of a Station Master. I therefore 
read the rules without noticing any reference to persons so appointed. 


Rule 113 (1) reads thus:: 


The Station Master will bé responsible that: all facing, points over ailiclt a train 
awill pass are correctly set and secured, and trailing points correctly. set. ; 


Under that Rule, subsidiary rule (f) (iii) reads thus: 


. When a train runs through, or is ‘timed to run through, any station, wit 

‘stopping, the Station Master must insect all facing points over which ‘the train 

. willrun, and is personally responsible that all such points are set correctly and 
locked for the running through train. _ 

Rule 91 (2) reads thus: 

The Station Master shall be held responsible that the signals are not lowécda to 
admit a train until all facing points. over which.the: train will pass are correctly set 
.and secured, 

Under this Rule, subsidiary rule (a) (i) teads thus : 


No Home or Outer signal is to be lowered for the’ admission of any train unless 
the Station Master has satisfied himself that, in the case of a ‘running through” 


‘train, the keys of all facing points over which: the train will pass are in his . possés-: 
sion ; secondly, that he has compet -with the. instructions daid down in subsidiary ; 


tule (f) (iii) under general Rule 113. 


Rule-11 (i) @) reads thus’: 


Every certificate issued atastation under Rule 8, clause (a}—4.¢ é. a line clear 
certificate—shall be delivered by the Station. Master, ifthe. train runs through the 
.station without stopping, to the driver. 


The importance ‘of the rule that the Station ‘Master must have the 
‘keys of the facing points in his own possession is seen from the 
‘evidence of the driver, J. R. Hall, who explains that the key of the 
third line facing points cannot be taken out of the lock except when 
‘the points are set for the main line. 


Now the Assistant Station Master’s duty is clear. He had to first 
inspect the facing points of the platform and third lines, see that they 
were correctly set -for the main line and locked.and that the keys of 
‘both points were in his own possession. Until this was done he should 
“not have allowed the signals tobe lowered, much less have given the 
line clear to the driver. He did not inspect the points: although he 
“passed close by them. The keys were not in his possession. The 
‘jemadar in his presence called to the porter to lower the signals, and 
‘Dass does not even allege that he told the porter not to do so. 
Finally he gave*the ticket to ‘the driver. His excuse is that after 
-writing out the line clear in triplicate he had no time. to examine the 
points. This is simple: nonsense. If he had time to reach the line 
-clear post he had time to examine the points on the way, and nothing 


could excuse his allowing the signals to be lowered before he had the. . 


skeys of the points in his possession. The fact that he delivered the 
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line clear certificate shows that he acquiesced in the lowering of the 
signals, and if the porter is to.be believed this disobedience of rules: 
by Dass was not an isolated instance but habitual. 

The jemadar and the guard of the goods train also disobeyed rules, 


and the three are jointly responsible. | The jemadar and guard’ 


absconded. The Magistrate wrote: “ The acts or omissions of the 
absconders are much more serious than what may be attributed to 
Dass,” and again, “as itis shown that the train came in practically: 
through the act of another I would view what occurred .so far as Dass 
is concerned as a technical offence.” 

' This yiew of the case is radically wrong. Whee a superior is lax: 
his inferiors will certainly be lax too. The strict observance of the. 
rules framed to ‘énsure the safety of trains is of such’ enormous 
importance to the travelling public that leniency is out of the question 
and much more so in the case of a Station Master than inthe case of 
a jemadar who is subject to constant and detailed supervision. I 
consider that Dass is more guilty than the jemadar. 

The insertion in the charge of the words ‘‘ caused the collision of 
a train with waggons”. was in my opinion not merely superfluous but: 
undesirable, and the Magistrate’s remarks about the probable conse- 


‘quences of setting the points wrong show. that he did not understand 


clearly the nature of the offence for. which he was trying the accused. 
The offence was endangering the safety of any person, and that offence: 
would equally have been committed if the driver had succeeded in 
stopping the train before it reached the waggons. In Snell and 


_ Seddons v. The Queen (1), the learned Judges said :—.. 


The appellants are liable to conviction, not ‘by reason of consequences directly 
referable to their default, but by reason of the danger or risk which it entails. 

The present application’ was made nearly five months after the 
conviction. In the Burma Railway Company v. Fox (2), which was 
an application for an order.to the Magistrate to make further inquiry 
into an offence under the Railways Act, the learned Judge said that 
an application for revision by prosecutors should not be entertained’ 
after. the périod (six months) allowed by the Limitation Act for an 
appeal against an acquitial has elapsed, except perhaps under very: 
exceptional circumstances.’ In this case the period of six months has. 
not been exceeded, but it is 104 months since the . offence was 
committed. In consideration of this fact I shall pass a much more 
lenient sentence than I.think the Magistrate ought to have passed, but 
the offence was in my opinion such a grave one that I should consider 
myself to some extent responsible’ for the next. accident that occurs 
on the Burma Railway through similar disobedience of rules if I did 


not pass.a sentence of imprisonment. , 
The fine of Rs, 30 was paid: I sentence Dass” fo fifteen days? 


_ rigorous imptisonment i in’ addition, to the firres: 





(1) (1883) LLR. 6 Maid., 201. ° 
(2) Criminal Revision No. 1500 of 1901. 
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Before Mr. Justice Irwin, C.S.I. Crimina 
: Revisior 
“1. BA PE, No, 395B 
2. SHWE PAN. ees 
3. PO SAN. . Decembe, 
KING-EMPEROR v. 44. PO AN. - : 3rd, 
5. PO TU. "1907. 
6. KO PAW. ooh 
7. NGA TOK. 


Duty ‘of High Court in revision—Omission to examine the ‘accused—Criminal 
Procedure Code, 1898, ss. 342, 439 (5). 


It is not imperative on the High Court to set aside every void order. that comes 
to its notice, when the person aggrieved does not move the Court to do so. 

Where certain persons were convicted without being duly examined under 
section 342 of the Criminal Procedure Code, but it nevertheless appeared from the 
record that they had not been prejudiced by the omission, and they had not 
appealed although an appeal lay. ' ‘ 

Held,—that though the conviction was bad it was not necessary for the High. 
Court to set it aside, 

King-Emperor v. Kyan Baw, 2 L.B.R., 239, distinguished. 

King-Emperor v. Yena, 4 L.B.R., 49. referred to. 

Crown v. Po Maung,1 L.BR., 362, followed, ; 

Shwe Pan and six others were tried and dsauiated of offences 
under the Gambling Act, sections 11 and 12. The Magistrate omitted 
to examine the accused as required by section 342, Code of Criminal 
Procedure. For this reason the District Magistrate recommends that 
the convictions be set aside, citing King-Emperor v. Kyan Baw (1). 

Doubtless the trial was bad ‘by reason of the omission, but it is 
not imperative on the High Court to set aside every void order which 
comes to its notice, when the person aggrieved does not move the 
Court to do so. In King-Embperor v. Yena (2), we refrained from 
interfering with an order of acquittal made by a; Court. which had no 
jurisdiction to make it. In the present case the accused did not peti- 
tion either the District Magistrate or this Court. Indeed, if they had 
cone so this Court could not have entertained the petition, because 
they had aright of appeal and did not exercise it—section 439 (5), 
Code of Criminal Procedure. 

From the record it appears that the accused, though they were 
not examined, stated, the substance of their defence when the charge 
-was stated to them under section 242, and they called witnesses in 
defence. It does not appear that they were prejudiced by the omis- 
sion to examine them, and as they might have appenind but did not, I 
see no reason to set aside the convictions. 

The sentences in default of payment of fine were contrary to 
section 65 of the Penal Code. One of these sentences has not yet 
expired : it has been suspended by the District Magistrate. This par- 
ticular illegality cannot be passed over—Crown v. Po Maung (3). I 
reduce the sentence on.Ba Pe, in default of payment of fine under 
section 12 of the Gambling Act, to 21 days, and as he has suffered 
more than that period I direct that his recognizance bond be cancelled. 





(1) 2L.BR.,23. | (2) 4 L.B.R., 49. | 3)1 LBR. 3620. 
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Before Mr Justice Irwin, -C.S.I. 
i B BRETTO v. RANGOON MUNICIPAL COMMITTEE. 
Giles —for applicant. |  ° Eddisand Jordan—for respondent. 


Order of Musicapal Committee—Uninhabitable « premtses—Prosecution— 
Challenge of legality ‘of ‘order—Decision as to fitness of premises for use— 
Burma Municipal Act, ss, 130, 147, 180. 


eras ordered by: the Municipal Committee, under section 130 of the Burma 
Municipal Act, to refrain from using certain premises, which were considered to be 
unfit for human habitation, until the Committee was satisfied of their fitness for 
use. He carried out some repairs, but Jet the premises to a tenant before doing 


. all that the Committee considered .necessary.. He was prosecuted and convicted, 


under section’ 180 of the Act, of disobedience of, the order, the, Magistrate holding 
that, by virtue of ‘section’ 147 the ‘propriety-. or-legality of the order could.oniy be 
questioned i in an BEDS ts the Commissioner. applies. to a Chief Court .for 
tevision. 

Heid,—that the words“ no such order shall-be liable to be called i in “question 
otherwise than by such appeal, ” in section 147 of the Act,do not .debar an accused 
person from pleading as a defence to a criminal prosecution that the order is ultra 
vires. 

Held, further,—that that part of the order which ‘required that the Commiitee 
should be satished as to the fitness of the premises before their use was ulfra vires. 

The question whether the house had been rendered fit for habitation was not a 
matter for the Committee’s decision, but a Hh acc ‘of fact to be..decided by the © 


: Magistrate. on the evidence: 


’ A notice dated the 31st July 1906 endl soned Be the - Municioal 
Health Officer, was served on Mr. Bretto on the 4th September 1906. 
The notice is in these terms,— 

To Mr. J. F. BRETTo, 
é Owner 
Occupier 

Whereas the premises above named appear to the Municipal Committee of 
Rangoon to be unfit for human habitation, in consequence of its insanitary condi- 
tion, this is to ‘give you notice that the said Committee, in exercise of the powers 
conferred upon; it by section 130. of the Burma Municipal Act, 1898, hereby 
prohibits you from using the said premises, or suffering them to be used, for 


human habitation after three months from the receipt of this notice, or until such 
time as the said Committee is satisfied that the said | premises have been rendered 


fit for such use. 
‘Note.—You are hereby warned that no repairs of any kind may be commenced 


until written permission has first been obtained from the Municipal Engineer. 


On the 29th October 1906, Mr. Bretto acknowledged the receipt 
of the notice, and reported that house had been thoroughly cleaned 

and painted, and was open to inspection. ~ 

On. the 30th November 1906, the Health Officer replied that some- 
thing further was required to make the building sanitary. Further- 
correspondence ensued. Mr. Bretto let the house toa tenant about the 
end of December. 
_ On the 21st May 1907, the Goramitixe instituted a prosecution for 
disobedience of the notice, under section 180 of the Municipal Act. 
The complaint, after setting out the principal directions contained in 
‘the notice, alleged * ‘that the accused’ has failed to iannpey with the 


of No. 27, 42nd Street. . 


‘said notice. ’ 
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Lengthy evidence was adduced by the Committee to prove that the 
accused did not put the house into a sanitary condition, and by the 
accused to prove that he did. After hearing the arguments of counsel, 
however, the Magistrate came to the conclusion that it was not neces- 
sary to consider the evidence at all, because it was contended on 
behalf of the Committee that, whether in fact the house was in a sani- 
tary state or not, Mr. Bretto committed an offence by permitting his 
tenant to use the house before the Committee were satisfied that it 
was fit for habitation. 


1907. 

J. F. BretTe 
U. 
RANGOON 
MUNICIPAL 
COMMITTEE. - 


—_ 


A ruling under the Calcutta Municipal Act was cited on the part 


of the Committee, but the Magistrate does not seem to have regarded 


it as of much consequence, and in fact it isnot in point at all, as both - 


the substantive law and the procedure laid down in the Calcutta Act 
are widely different from those contained in the Rangoon Act. 


The Magistrate convicted the accused and fined him one rupee ; 
and the ground of his decision is that section 147 enacts that no orde” 
made under section 130 shall be liable to be called in question other- 
wise than by appeal to ‘the Commissioner under section 147. Mr. 
Bretto applies to have the conviction reversed. 


If the Magistrate’s construction of the law is correct it follows that 
no matter how illegal, wliya vires, or even absurd the Committee’s 
order may be, the Magistrate is bound to convict of disobedience of it, 
unless it has been set aside by the Commissioner on appral. That this 
is the logical consequence of the Magistrate’s finding is admitted by 
the learned advocate for the Committee. It would require very cogent 
reasons to uphold such a decision as this. 


The words of section 180, so far as they relate to the present casey 
are as follows : “Whoever disobeys any notice in writing lawfully issued 
by the Committee undef the powers conferred upon it by the last fore- 
going chapter shall be punishable ,” and so forth. The construction 
of section 147 contended for by the Committee makes the word 
“ Jawfully ” in section 180 mere surplusage, and requires that: the latter 
section should be construed as if it ran thus, ‘‘Whoever disobeys any 
notice in writing issued by the Committee and purporting to be issued 
under the powers conferred upon it by the last foregoing chapter.” 
At first sight there seems to be a conflict between the two sections. 
The duty of the Court is to endeavour to reconcile them in such a way 
as shall do least violence to the language of both. 


The expression ‘called in question ” might no doubt be construed. 
in its widest sense as including not only a-direct challenge in a pro- 
ceeding instituted for that purpose by the person aggrieved, but also 
a challenge made by way of defence to a civil action or a criminal 
charge. “But such'a construction is not the only possible one, and it 
cannot be adopted if it is plainly contrary to the context or to other 
sections of the same act. Tohold that it includes the defence to a 
criminal prosecution is to make an absolute nullity of the word 


“Jawfully ” in section 180, and to reduce that section to an absurdity.. 


I cannot accept this construction. 


i 


1907, 


J. F. BRETTO 
u 


RANGooN 
MUNICIPAL 
COMMITTEE. 


— 
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The notice fogs by,the Committee is open. to criticism in. more: 
points than one but for the purposes. of this case the only part “which 
need be discussed is the prohibition from using the house ‘‘ until such: 


‘time as the said Committee js satished that the said premises have- 


been rendered fit for use.” This prohibition is ulira vires. The 
section makes the Committee the judge of the question whether the 
house isin the first instance, unfit for human habitation, but another: 
section (147) allows an appeal to the Commissioner on that. point. 
When the owner or occupier has done what he thinks, or alleges he 
thinks, to be sufficient to make the house sanitary and habitable, if the- 
Committee differ from him the law does not allow either partly to: 
appeal to the Commissioner, andthe reason apparently is that section! 
130 does not.make'the Committee the judge of the quéstion whether: 
the house has been made fit for habitation. It is a question of fact, to 
be decided: by the Magistrate if the Committee see fit to prosecute. | 

The conviction therefore cannot be upheld without examining tle: 
evidence to ascertain whether it is proved that Mr. Bretto did not 
make the house fit for human habitation. I do: not consider it neces- 
sary to do this. The Committee never pressed for more than a nominal’ - 
penalty. ‘Fhe prosecution was instituted several months after the- 
house had been let. The Committee have. not complained of the- 
Magistrate’s action in ignoring: the evidence and dealing only with the- 

point, of law. 

‘I therefore set aside the conviction and “sentence, and. acquit the: 

applicant, and direct: anes the fine be refunded. 








‘Baths Mr. Justice Irwin, C.S.I. 

PWA THIN v. BA WIN.* 

‘May Oung—for applicant. 5 

Matitenance, Ground » for refusing order for—Buddhist Law: Husband and’ 
wife—-Polygamy=- Refusal to live with husband and second wife—Criminal 


Procedure Code, s. 488. 

Polygatny being legal among Burmese 'uddhists, the refusal of a chief wife to. 
live with her husband. merely because. he has taken a second wife is a proper ground 
for refusing to make an order for her personal maintenance under section. 488 of* 


the Code of Criminal Procedure. 
Ma. The vi. Maung Tha £, 1 U.B.R, (1897—1901), 104, referred to. 


The petitioner refused to live with her husband because he had 
taken a second vwéfe. In consequence of this refusal: the Magistrate: 
held that she 6 notentitled to maintenance for herself. _ It would be- 


“moré. correct to say that she is not entitled to an order for maintenance 


for herself under section 488, Code of Critninal Procedure. This is. 


clearly . what the Magistrate meant. 
It is urged that the Magistrate did not correctly exercise the wide: 


statutory discretion given him by the proviso. to sub-section (3) of 
section 488. The main contention. of the learned advocate. is. that: 
polygamy is. not regarded with favour’ by respectable Burmese- 
-Buddhists, and that Magistrates ought not to encourage it by refusing: 
an order for maintenance to a first wifé who refuses to live with her- 
husband because he has taken a second wife. oe 


Overruled Ma Ka Uv. Po Saw, p. 340. 
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In Ma The v. Maung-Tha E (1), the learned Judicial. Commissioner 
of Upper Burma held that a second wife has no kind of reasonable 
ground for complaint whatever by reason.of her husband marrying a 

_tbird wife. That is a proposition which cannot be gainsaid, and I have 

no hesitation in going further and saying that the Magistrate was right 
in holding that while polygamy is legal the refusal of a chief wife to 
live with her husband merely because he has taken'a second wife is a 
proper ground for refusing to make an order for her personal mainten- 
ance under section 488 of the Code of Criminal Procedure. 

The petition is dismissed. 





Before Mr. Justice Irwin, C.S.I, 


i. SAN. E. 


. 2. SAN YA. 


4. ‘THEIN PE. ; 

Conimencement. of Sentence of imprisonment—Concurrent sentences—Criminal 
: Procedure Code, ss. 35, 397. 

A sentence of imprisonment cannot be ordered to run concurrently with another 
sentence not passed at the same trial. 

In sentencing the‘ accused to imprisonment the Magistrate directed 
that the.term of imprisonment should run concurrently with any other 
term they might be serving. This order was. illegal ;. section 35, 


Criminal Procedure Code,does not authorize any Court to direct that. 
two or more sentences shall run concurrently except sentences passed . 
at one and the same trial. Section 397 is explicit, and gives the Court. 


no option ; a sentence of imprisonment must commence. at the expiry 


-of the previous sentence. 
In the present case it is not necessary to take any action, as the 


convictions were set aside on appadl, 


Before Mr. Justice Irwin, CS. 
NGA PAING aLiss KYA BU v. KING-EMPEROR. 
The Assistant Government Advocate—for the King-Emperor. 
Robbery—Thefi—Causing hurt to effect escape—Indian Penal Code, s. 390. 


A stole some rice from a house. While carrying it away he was seized by B. 
He thereupon dropped the rice and. then stabbed B witha knife. He was.con- 


victed of voluntarily causing hurt in ii under section 394, Indian Penal Code, 


* and appealed to the Chief Court. 

Held;—that as A dropped the rice before stabbing B, he could not have caused 
the hurt for the purpose of carrying away the rice, and his offence was therefore 
not robbery. The conviction was altered to one of theft: after making preparation 
for causing hurt under section 382, Indian Penal Cede, and of voluntarily causing 

hurt with a knife under section 324, Indian Penal Code. 


There is no doubt about the correctness of the finding of facts. 1. 


admitted the appeal because [ doubted whether the facts constitute 
- robbery. The facts are these. Appellant ‘stole some rice from .a 
house. As he was carrying the rice away Sipaw seized him. He 


(1) 1 U.B:R. (1897—1901), 104. 
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dropped the rice as soon as he was seized, and he then stabbed Sipaw 
with a clasp-knife. 

Theft is robbery if, in. attempting to carry away the pr operty 
obtained by the theft, the offender, for that end, voluntarily causes hurt 
(section 090, Penal Codeh “For that end” obviously means “ for the 
purpose of carrying away the property.’ The question is, therefore, 
what was appellant’s intent in stabbing Sipaw? The only inference I 
can draw from appellant's conduct is that he stabbed Sipaw in order 
to effect his own escape. No doubt he came prepared to cause hurt 
and te commit robbery if necessary, but as he dropped the rice before 
he caused hurt I cannot infer that he caused the hurt for the purpose 
of carrying away the rice. 

I alter the conviction to one of theft, having made preparation for 
causing hurt, under section 382, and voluntarily causing hurt with a 
knife under section 324, Penal Code. The appellant had been previ- 
ously convicted of house-breaking by night in 1901, and of theft in 1905, 
The sentence is altered to six years’ rigorous imprisonment for the 
theft, and two years’ rigorous imprisonment for hurt. © 


~_— 


Before Mr. Justice Irwin, CSI. - - 
KING- EMPEROR v. PO THAW. 


‘Security Proceedings—Preventive sections—Bad livelihood—Demand of security 
from person undergoing imprisonment—Criminal Procedure Code, 1898, s. 110. 


Proceedings under section 110, Code of Criminal Procedure were instituted 





. against a person who was at the time undergoing imprisonment for an offence, and 


security for good behaviour was demanded from him. 
Held,—that under the circumstances the Magistrate had no jurisdiction to 


commence the proceedings. The order for security was set aside. 
Queen-Em press v. Chi Do Bon, P.J., L.B., 204, followed. 


-On the 23rd February 1907 Nga Po Thaw was convicted on two 
charges of voluntarily causing hurt, and was sentenced to four years’ 
rigorous imprisonment, which was reduced on appeal to one year. » 

On 11th June the present proceedings were instituted under section 
110 of the Code of Criminal Procedure, and on the 9th August 1907 
the Magistrate ordered Po Thaw to execute a bond for Rs. 500, with 
two-sureties, for his good behaviour for one year from the date of 
expiry of the sentence he was undergoing, and in default to be detained 
in rigorous imprisonment: for that period. 

The amount of security demanded was, in my opinion, excessive. 
Rs. 100 would have been ample ; but that is a minor point. The 
words of section 110,.““any person within the local limits ‘his jurisdic- 
tion,” are obviously not intended to apply to persons undergoing 
imprisonment, whether the jail happens to be within the local limits. 


~ of the Magistrate’s jurisdiction or not. The case of Queen-Empress 


v. Chi Do Bon ‘1) is a sufficient guide to Magistrates. In my opinion 
the Magistrate had no jurisdiction to commence the proceedings. 

"I set ‘aside the Magistrate’s order, and direct that the. accused be 
released, so far as this case is concered. : : 


(1) PJ., L.B., 204. 
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Before Mr. Justice Hartnoll. 
TUN AUNG wv. KING-EMPEROR. 
Kyaw Din.-—for applicant. 
Mischief—Wron gful loss—Closing of watercourse—Diminution of supply of water 
for agricultural purposes—Use of water —Indian Penal Code, ss. 23, 430. 
A closed a watercourse without obtaining any permission todo so, and thereby 
diminished the supply of water received by certain fields belonging to B lower down 


the watercourse, He was convicted of mischief under section 430 of the Indian 


Penal Code. 

Held,—that as there was nothing on the record toshow that B had any legal 
right to the water intercepted by A, it was nol proved that B’s loss was wrongful, 
and the offence of mischief was therefore not established. 

Maung Tun Aung has been convicted under section 430 of the Indian 
Penal Code and fined Rs. 50, or in default of payment to undergo 
three months’ rigorous imprisonment, by the First Class Magistrate of 
Tapun, and he applies on revision to have the conviction set aside. 


The facts as set out in the judgment aré undisputed, and are that he . 


closed a watercourse without obtaining any permission to do so, thereby 
preventing water from finding its way to certain fields below the place 
where he closed it. Section 430 of the Code Jays down that whoever 
commits mischief by doing any act which causes, or which he knows 
to be likely to cause, a diminution of the supply of water for agri- 
cultural purposes shall be punished according to law. Here Maung 
Tun Aung knew that he was likely to cause a diminution of water for 
agricultural purposes by his action ; but the pcint for consideration is 
whether he committed mischief. Mischief is defined in section 425 of 
the Code, and from that definition to convict a person of committing 
mischief it must.be proved that there was on his part an intent to cause, 
or knowledge that he was likely to cause, wrongful loss or damage to 
the public or to any person. Wrongful loss is defined in section 23 af 
the Cede which lays down thatit is the loss by unlawful means of 
property, to which the person losing it is legally entitled. Was wrongful 
loss can-ed in the present case to the complainant Maung Po Sein ? 
Though the point was not brought out in the evidence or in the 
juclement. Maung Tun Aung may possibly have caused loss by unlawful 
means in that he closed a watercourse, which might have been shown 
to be a fishery within the definition of fishery as defined in the Burma 
Fisheries Act (Burma Act III of 1905), without permission, and so 
committed an offence punishable under section 21 (c) of that Act ; but 
I fail to see from the proceedings how Maung Po Sein was ‘legally 
entitled to the water flowing down that waterco'rse. As far as the 
' proceedings go, there is nothing to show that he had any legal right to 
the water in the course, and, if he had bunded the stream and taken 
the water, the point wonld have arisen whether he in same manner as 
the accused would not have been liable to be prosecuted under the 
Fisheries Act. Maung Po Sein’s legal right to the water intercepted 


by Maung Tun Aung not being proved, one of the elements of . 


wrongful loss as defined in the Indian Penal Code is non-existent. 


The conviction therefore cannot in my opinion’stand. 
It is accordingly set aside and Maung Tun Aung is-acquitted, as 
far as this case is concerned. The fine will be refunded to him. 
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Before Mr. Justice Irwin, C.S.1. 
KING-EMPEROR ». ABDUL LAL SHEIN. 


Reference to superior Magistraie—Power of Magistrate under section 380, 
Criminal Procedure Code—Disposal of case—Criminxal Procedure Code, A888, 
$8. 380, 562. 


A Second Class Magistrate found the accused guilty, of an offence under section | 
325; Indian Penal Code, and submitted the proceedings to the District Magistrate 
under the proviso to. section 562, Code of Criminal Procedure. The District 
Magistrate returned the case to the second class Magistrate, poinhng, out. thee’ 
section 562 could not be applied.: 


Held,--that the District Magistrate's action was illegal, in view of the terms of . 
section 380, Code of ‘Criminal Procedure. 


Queen-Embress ve Nga Khan, 1 LBR., 124, referred $6. 


The Second Class Magistrate found the acctised guilty of voluntarily 
causing grievous hurt, an offence under section 325, Penal Code, and 
he'sent’the record. and the accused to ‘the District Magistrate under 
the proviso to section 562 of the Code of Criminal Procedure... ; 

The: District Magistrate sent the case back to the Second Class 
Magistrate, pointing out that the provision of section 562 cann ot be 
applied, as the. offence is punishable with more than. two years’ 
imprisonment. 

The proviso to section 562 gosssts that’ the Magistrate to whom the 
case is submitted shall dispose of the case in manner provided by . 
section 380. Section 380 enacts that ‘‘ Such Magistrate may there- 
upon pass such sentence or make such order as he might. have passed 
or made if the case had originally been heard by him.” If he had 
heard the case hiniself he certainly could not have sent it to the. 
Second Class Magistrate for the -purpose of passing sentence. 
Therefore his action in returning the case to the Second Class 
Magistrate was illegal. The terms of section 380 are even clearer 
than those of section 349, which were construed in the same sense in 
the case of Queen-Empress v. Nga Khan (1). 

In the present case the accused was fined Rs. 50 and the fine was 
paid. Further action is not necessary. 








Before Mr. Justice Irwin, CSI. 
_ KING. EMPEROR v. LU PE anp THEIN THI. 


Refusal = neglect to. comply with requisition of headratine Order of héeadnan—- 


Failure to. pay revenue demanded—Criminal offence—Lower Burma era oe 
Act, 1889, 3.9 (2)—Burma Land and Revenue Act, 1876. 


‘The accused. were ordered by the headman of their village, on the request of 
the circle thugyi, to pay their capitation-tax at a certain place. This they failed 
to do, and _ they were consequently convicted, under section 9 (2) of the Lower . 
Burma Village Act; of having neglected to comply with the headman’s fequisition. 


Held,—that the provisions of this section do not apply to the failure of a villager 
to pay révenue demanded from him, the. coercive procedure for enforcing payment 
prescribed i in the Land and Revenue Act. ; 
oh (Q) 1 L. B.R., 124, 
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The Sessions Judge has referred thie case for orders. His order 


of reference runs as follows :—— 
Nga Lu Pe and Nga Tein Thi have been convicted on their own plea under 
section 9 (2) of the Lower Burma Village Act, and sentenced to rigorous imprison- 


ment-for one month. The case came to my notice on a visit ta the Prome Jail only a. 


‘day or two before the expiration of the sentences, 
‘The prosecution was instituted on a complaint by the Talokhmaw circle thugyi, 
‘who stated that in spite of repeated notices to come and pay their capitation-tax 


‘the accused ‘had failed to do so. 
A minor point in the case is that there is an obvious. misjoinder of charges. 


The more important point is that, in my opinion, it is a gross perversion of 
-section 9 of the Village Act to apply it to a case of this kind. The non-payment of 
revénue is a matter that can be dealt with under the Land and Revenue Act and is 


mot a criminal offence. 

I agree ‘with the learned’ Sessions ee, No doubt one of the 
duties of a headman is to assist the circle thugyi in collecting revenue, 
cand under section 9 every person residing in the village is bound to 
assist the headman in that duty on the. requisition of the headman, 
and is punishable if he neglects or refuses to comply with such requi- 


“sition ; but it is absurd to say that the assistance contemplat ted by this - 


section includes the acts of the persons assessed to revenue in bringing 
the revenue payable to a place named by the thugyi and paying it to 
him there. The Land and Revenue Act prescribed the manner in 
which the payment of revenue is to be enforced, and the nature of the 
coercive processes to be employed to compél payment. The officers 
who are to enforce payment are revenue officers. It is as much 
contrary to common sense ag to accepted principles of construction to 
strain the terms of an enactment which has nothing to-do directly with 


the collection of revenue, so as to make the Magistrates agents for the 
employment of another kind of coercion for the same end, and to - 


create a Criminal offence which, if it were to be created at all, would 
be naturally created by the Act which deals with the assessment and 


collection of revenue, 
I am surprised to see that the District Magistrate, when the case 


came before him while the prisoners were still in jail, returned the 
record with the remark that no.cause arose for. interference. 
I set aside the convictions and sentences Lace on Nga Lu Pe and 
. Nga Tein Thi, and acquit them. 


—oeer 


- Before Mr. Justice Irwin, CSI. 
. KING-EMPEROR v. THE MYA, 





Fine—Release on securify—Suspension of sentence of imprisonment in default. of 


payment of fine—Distress warrant —Criminal Procedure Code, 1898,.s. 388 (1). 


A sentence of imprisonment in default of payment of a fine cannot be suspended 


unless a distress-warrant for the levyof the fine is issued at the same time. 
The accused was-sentenced to fine, and in default of payment. to 


three months’ rigorous imprisonment. The Magistrate allowed her 


ten days to pay the fine, and released heron her giving security for her 
appearance. This procedure is not lawful unless the Magistrate at 
the same time issues the distress-warrant for the levy of the fine— 
section 388 (2) of the Code of Criminal eR 
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Criminal Before Mr. Justice Irwin, C.S.I... 
Revision : ; 
No. 779A of KING-EMPEROR v. THA HMUN. 
1907. 


Date of commencement of sentence af imprisonment—Antedating eon 
December Nominal sentence—Detention under trial—Custody. 


26th, 1907. 


An accused person was convicted after having been in custody for a week, and 
was sentenced “to undergo'the imprisonment he had ae ang suffered.” 
Held,—that the sentence was illegal. 


The accused, after he had been in custody for a week,-was con- 
victed of a petty theft of plantains. He was sentenced to undergo 
the imprisonment he has already suffered.” The form of the sentence 
is bad. There is nothing in the Code of Criminal Procedure which 

-authorizes a Magistrate to antedate the commencement of a sentence. 
As the Magistrate thought that the accused had been sufficiently 
punished. by his detention while under trial, the proper course would 
have been.to sentence him to one-day's imprisonment. He would then 
be released on the same day on which he was sentenced. 
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Before Mr. Justice Fox. 
KYA NYUN v. THE RANGOON MUNICIPALITY. 


Agabeg—for applicant | Conneli —for respondent. 

Decision of Boundary Officer as a bar to subsequent claim—Validity of proceedings 
—Encroachment—Adverse possession—Appeal against Boundary Officer's 
decision—Burma Boundaries Act, 1880, ss, 12, 17,18—Burma Municipal Act, 
1898, s. 94 (2), ; 

A was prosecuted by the Rangoon Municipality for disobedience of a notice 
requiring him to remove a wall which, according to the decision of a Boundary 
Officer passed five years previously under section 12 of the Burma Boundaries Act, 
encroached upon a.drainage space. No appeal had been filed against the Boundary 


Officer’s decision, 
In his defence A claimed that a right of the land on which the wall stood had 


been acquired by advegse PoseeaeloTy and also questioned the validity of the Boun- 
dary Officer’s proceedings, 


Criminal 
Revision 
No. 300 of 

1902, — 
April 2nd, 
1902. 


— 


Held,—that objections to the proceedings of the Boundary Officer, which might _ 


have been made in appeal against his decision, could not now be raised ; that the 
claim regarding adverse possession should have been put forward in the proceedings 
under the Boundaries Act, and that the Boundary O:ficer’s decision was conclusive 
under section 17, subject only to the right of appeal under section 18 of the Burma 


Boundaries Act. 

The petitioner is the successor in title and the owner of a piece of 
land which, as originally granted by Government, measured 50 feet by 
25 feet. 

Many years ago.one of his predecessors in title built a house on 
the land, and one of the walls of it encroached upon the adjoining 
drainage space belonging to either Government or the Municipal 
Committee. In 1896-97 proceedings were taken under the Burma 
Boundaries Act to demarcate and settle the boundaries of lands in the 


neighbourhood. 


The result of those proceedings in regard to the particular piece of 


land now in question was that the Boundary Officer confirmed the 
Demarcation Officer’s marks which showed the proper limit of the 
petitioners’s land, and declared-the extension of the house on it beyond 
that limit to be an encroachment. 

Under section 17 of the Act this decision of the Boundary Officer 
was conclusive subject to the appeal allowed against his order. No 
appeal was in this case made. 

No action was at once taken by the Municipal Committee to have 
the encroaching wall removed, but-later on notice to remove it was 
‘given on the ground that it was ina dangerous condition. It was 
removed, and the petitioner sent in a plan for a new. wall and alteration 


*. to his honse. This was sanctioned. 


He began building the new wall.on the site of the old one, and it: 
had been raised some feet when the Committee had a notice served 
on him calling upon him under section 94(2) of the Municipal Act to 
remove so much of the wall as encroached upon the drainage space. 

His answer ‘was that there was no encroachment. That, however, 
is met by the decision of the Boundary Officer, whose proceedings 
appear to have been regular. : 

It -is argued that the decision is not binding upon the petitioner 
because the special notice under section 11-of the Act was not served 
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personally upon the petitioner’s predecessor. That, however, is an 
objection which might have “been .and should have been taken -in 
appeal in the proceedings under. the Boundaries. Act, and cannot be 
taken now. 

It is also argued that the petitioner wie his predecessors in title 
had obtained a right to the land on which the old wall stood by adverse 
possession : that may beso, but that right should have been but was 
not put. forward in the proceedings under the Boundaries Act... 

This Act is a special local Act the object of which is by the 
procedure provided therein to determine all questions of boundaries - 


- of land, and the decisions of Indian Courts in provinces in which no 


such Act is in force have no bearing upon what is the result of a 


Boundary Officer’s decision in this province. The act makes his deci- 


sion conclusive subject to the appeals provided for under the Act. 
In the present case the decision must be treated as conclusive, and 


although the petitioner’s predecessors. may have obtained.a right to.- 


the extra piece of lad by adverse possession; they lost that right as.a 
ponseqpence of the Boundary Officer’s decision. 

The old wall, extending as it did beyond the mark fixed by the 
Domarcation Officer as the proper boundary of the lot, which mark was 


confirmed as such by the Boundary Officer, constituted an encroachment, 


and under section 94 (2) of the Municipal Act, the Committee was 
empowered to issue a notice-requiring the removal of it. 

It has been argued that the petitioner was, under the section, 
entitled. to compensition. 

This was not claimed before the ‘Magis trate, and was not a matter , 


for him to décide. 


There are no sufficient grounds for interference ; : the application is 


dismissed. 


eet penance 


_ Privy ‘Council. 
(On appeal from the Chief Court of the Lower Burma.} 


Before Lord Robertson, Lord Collins, and Str: Arthur eka 


EBRAHIM GOOLAM ARIFF-—(PLaIntiFF) APPELLANT 
SAIBOO..AND oOTHERS—(DEFENDANTS): RESPONDENTS. i 


_ Mahomedan Law—' Death-illness”"—Gift made under sense of imminence of death 


—Validity of gift.of undivided. shares in freehold property aud shares in com- 
. panies—Mushua—Privy ::Council--Practice— POREHET EGS fnaiines : of. feeb d 
Discussion of evidence, : 


- Asa Mahomedan resident of jehueeoes who died:on the: 16th May 1902, ‘bade exe- 
cuted certain “deeds of gift on, the-2nd.April 1902, by. which he ‘conveyed’ "to: certain 


of his minor childten’ and wives a’ cértain number of thdivided 2;000th” ‘shares“in” 
certain properties, which comprised shares. in ‘companies and, freehold property in 


Rangoon. It was.contended that these deeds were‘ invalid':on- two" main grounds, 
firstly because they had been executed:during: ‘a death’ illness ” sander pressure of 
the sense of the imminence of death. and-secondly. because. such gifts were forbidden 


. by the law of-mushua, 
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On the first contention there were concurrent findings of the ‘Original and the 
First Appellate Courts to the effect that although A was ill at the time of the 
execution of the deeds, death was not then imminent. ‘ 

” Held,—that it would be inappropriate that the Privy Council, in revewing con- 
current judgments ‘on a pure question of fact such as this, should be-discuss the 
evidence in detail ; and that the findings of the lower Court were justified. 

The doctrine of mushua, on which the second contention was based, prohibits 
gifts of undivided shares of what is divisible. ; 


’ Heid ,=thal, assuming the doctrine to apply to the succession of Mahomedans 


resident. in Rangoon, it ought not to be applied to shares in companies ard to 


frechold property in a great commercial town, in view of the very different subjects 
of property to which it applied in its origin. 

Sheikh Muhummad Mumtaz Ahmad v. Zubaida Jan, (1889) 16 1.A., 205, 
followed, ; i 


Mussumat L.abbi Bee Beev. Mussumat Bibhun Bee Bee, 6 M.W.P.H.C., 
159; Hassarat Bibi v. Golam Jaffar, (1898) 3 C.W.N., 57; Nawab Umjad 


Ally Khan v. Mussumat Mohumdee Begum and Mussumat Nawab Begum, Afeul 


Muhul and others, (1867) 11 Moore, TA., 517; Ameeroonissa Khatoon v, Abedoo- 
missa Khatoon, (1874) L.R. 2 LA. 873 Mullick Abdool Guffoor v. Muieka, 
{1884) LL.R. 10 Cal, 1112; Mahomed Buksh Khan v. Hosseini Bibi, (1888) 
ILLR., 15 Cal, 684, page 701 Baker Alli Khan v. Anjuman Ana Begaim, (1903) 
7 C.W.N,, 465 ; Abul Fata Mahomed Ishak v, Russomoy Dhitr - Chowdhry, (1894) 
22 1.A., 76, page 86; Ranee Khujooroonissa v.. Mussamut, Roushun Jehan, (1876) 
L.R, 3 IA,, 291; Fatima Bibee v. Ahmad Baksh, (1903) LL.R. 31 Gal, 319 ; 
Ebrahimbhai v. Fulbai, (1902) ILL.R. 26 Bom,, 577 ; referred to, 


This was an appeal from a judgment of the Chief Court of Lower 
Burma on its Appellate Side. The following judgment of the Chief 


Court (Sir Herbert Thirkell White, Chief Judge, and Mr. Justice , 


Bigge) was delivered on the 30th May 1904 by— 


Bigge, ].—The suits out of which these appeals have arisen were 
brought by the appellant, as an executor of the will of Goolam ‘Arif, 
deceased, against his minor children and two widows, to set aside 
certain deeds of gift each dated the 2nd day of April 1902, whereby 
‘the said Goolam Ariff purported to make over certain shares in a 
portion of his property to the defendants which will be hereafter more 

. Specifically described, and a deed dated the 3rd of May 1902 whereby 


the said Goolam Ariff and the defendants in Civil Regular No. 146 of. 


1902 made over the. property covered to them by such deeds of gift and 
such shares in it as still remained in Goolam Ariff to the Goolam  Ariff 
Estate Company, Limited,a Company which had been incorporated 
under the Indian Companies Act, 1882, on the 12th of April 1902. 


The plaint in Civil Regular No. 142 of 1962 prayed— 
1. That the instruments dated the 2nd day of April 1902 and the 


3rd day of May 1902 might be declared void and ordered 


to be given up and cancelled ; 

2. That the properties, particulars whereof are set outin the 
schedule, might be declared to form -part of the estate of 
Goolam Ariff, deceased (the properties, that is, included in 
the instruments sought to be set aside) ; 

3. That an account might be taken ; 

4. That a Receiver might be appointed, 
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The following issues were settled :— 

1. Did Goolam Ariff- subsequent to the execution of the seven 
instruments dated the 2nd of April 1902 and the 3rd of May 1902 
remain in possession of all the properties and shares purported to be’ 
conveyed by him as his own, and receive the rents, dividends and 
profits, or did he so divest himself of such property as to render the 


' gifts valid according to Muhammadan law ? 


2. Aresuch instruments void as being mere contri ivances to evade 


‘thé Muhanimadan Law that a Muhammadan aay not makea will in 


favour of his heirs, and as made benami not to take effect during the 
lifetime of Goolam Ariff but only after his death ? 

3. Are the gifis void:'as coming within the rule as to death-bed 
gifts 2° 

4. Is the deed of the 3rd of May 1902 void was made without 
consideration ? 

5. Is it ineffective as not having been filed under the provisions 
of section 28 of the Indian Companies Act ? 

6. Is it invalid as far as the shares of the minors are concerned 
because the leave of the Court to the transfer of ue interests was 
not obtained ? 

7. lf so, can the plaintiff raise this objection ? ? 

8. If fue ‘deed of the 3rd May 1902 is invalid, does it follow that 
those of 2nd of April 1902 are also invalid ? 

-9, Have there been valid transfers of the shares purpcrted to. be 
conveyed by the deéds of the 2nd April 1902 under the Articles of 
Association of the respective Companies ? : 

10. Are the gifts valid as being mushua ? - 


Tn Civil Regular No. 170 of 1902 the relief asked for is sithetmnitiatly 
the same. I have set out the relief asked for and the issues to point 
out and emphasize that it was never contended in the lower Court that 
the constitution and formation of the Goolam. Aritt Estate Ccmpany, 
Limited, was illegal and ineflective whether because the subscription 
of the Memorandum of Association was defective or for « ther reasons, 
and that consequenily the judgment of the learned Judge was silent on 
the point simply because it was not béfore him. 

The learned Judge found. against the plaintiff in all points and 
dismissed the suit with costs. 

The grounds of appeal, which are twelve in. number and very 
exhaustive, do not impeach the constitution of the Limited Company. 

It is not necessary to set out the facts.in the case, which are very 
lucidly' set out in the judgment of the learned Judge of Fs Court of 
first instance. 


The points for our consideration are— 


(1) Whether the deeds of gift are void as having been. made. by 
Goolam Ariff during his déath-illness ; 


_ (2) Whether they are void as colourable devices to evade the 7 


Mubammadan law ; 
(3) Whether they are void as there was insufficient delivery ; : 
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(4) Whether they are void as being contrary to the dectrine of 
mushua ; 
(5) Whether they are void as made without consideration. 

With regard to what seems to have been suggested rather than 
contended for at the trail, that the Muhammadan law does nat apply, 
I adopt what Chitty, J., has said, and after to the best of my ability 
estiblishing what that law is as interpreted by the highest tribunals 
will decide by the light of it whether the gifts impeached are valid or 


otherwise. . 
With regard to the many witnesses called to speak to the state of 
Goolam Ariff’s health during the last few mouths of his life, the learned 
Judge has made some remarks which do not seem to have commended 
themselves to the leading counsel for the appellant, who has lost sight 
of the fact that the learned Judge’s comments hit the other side as 
well as his own. After referring to the st:tements of some of them he 


said :— 


‘Now Iam‘bound to say that I do not place much reliance on this class of - 


evidence, Itis extremely easy to state that Goolam Ariff said this or that. It is 
very difficult ta disprove'iil or even'to test the accuracy of such statements. Many 


of the witnesses on either side are, as would be expected in a case like this, far from: 


impartial. Thus bias has only too often been. apparent. Of course there are 
impartial witnesses on either side. 

So far from dissenting from this I think it extremely sound, and as 
the learned Judge had the advantage of seeing and hearing the 
witnesses I shalladopt without further question the view he has taken 
of the value of this testimony. He said he was disposed to place more 
reliance on the medical testimony taken as'a whole and the actual 
doings and movements of Goolam Ariff which were beyond dispute, 


which was surely an eminently judicious position to assume. As’ 
intimated at the hearing we shall decide the question of Goolam Ariff’s. 


physical condition at the time he made the instruments now impeached 
by reference to the very voluminous medical evidence in the case. - 


The question of his mental capacity or otherwise is not in issue. 
It is said at page 332 of the 2nd edition of Wilson's Digest of Anglo- 
Muhammadan Law, section 284, that ‘a gift made in mortal sickness 
is so’ far regarded as a alien that it cannot operate on more than 
a third of the testator’s net assets unless with the consent of all the 
heirs, nor in favour of one heir without the consent of all the others,” 
and “ a giftis said to have been made in mortal sickness only if it 


was at the time highly probable that the malady would soon ‘end’ 


fatally and it did not in fact so’ end.” 

In Mussuinat Labbt Bee Bee v. Ancol Bibhun Bee Bee \1), it 
was held that the term Marz-ul-Mout is. applicable - not only to 
diseases which actually cause death, but to diseases from which it is 
probable death will ensue, so as.to engender in the person afflicted 
with the disease an apprehension of death ; and that’ a person labour- 


ing under such a disease cannot make a valid gift of the whole of his * 


property until a year has elapsed from the time he was first attacked 
A A LO LLL LENCO TLC ae 


(1) 6N.W.P.H.C, 159. 
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by it ; and that.when.a gift is nude by a person labouring: under such 
cisease, it is good to the extent of one-third of the subject of the gift 
if the donee has. been put in possession by the donor. At page 163 of. 
the report the learned. Judges sdid :-— 


The Muhammadan law declares persons labouring under a death sickness to 
be incapable of certain acts. They cannot make a valid giftnor dispose of their 
property in charity. UH, however. possession has beén given of the subject of- the 


- gittitis valid to the extent of one-third of the sick person’s estate... The object of 


this law is obvious, but it is also apparent that. if it be unrestricted in its operation. 
it would deprive persons who are suffering from lingering diseases, but who at the- 
same time are in full possession of their senses and free from the influences which 
sometimes.affect those who are labouring under mortal sickness, ofall power of: 
dealing with their property. The law therefore provides that when the malady is _ 
of long continuance and there is no immediate apprehension of déath, a sick persom 
may make a gift of the whole of his property. 


Marz-ul-Mout is discussed at pages 51—59 of the ond edition of 
Ameer | Ali’s Muhammadan Law, and. at page 56: the learned author 
says 

Under the Hanafi law, the term Mune: ul-Mout -is applicable not only to 
diseases which actually cause death, but to diseases from which it is probable that 
death will ensue, so as to engender in the person _ affected ut the disease an: 
app. ehersion of death. 

So I would put it that the term appliés to a gift made under the. 
pressure of the sense of the imminence of death. The learned author: 
then proceeds :— 

But it has been held by the Allahabad Hight Gouge that where this malady is ‘of! 
long continuance, and there is no immediale apprehension. of death, a sick person 


may make a gift of his entire property. A malady of long continuance is an illness. 
which has lasted for a year, and there is no immediate apprehension oF death. 


It is not necessary to multiply authorities, and I shall only refer ‘to- 


' Hassarat Bi Bi v. Golam lad (2), which is largely quoted in the. 


ieee of Chitty, J. 
-, Pearse saw Goolam Ariff for the first time on the 24th of Marchi 
1902, “that is to say, rather less than two months ‘before his death, 
which occurred on the 16th of May 1902, He found him wasted and. 
anzemic and showing signs of arterial degeneration (atheroma), 
diabetes and degeneration of the liver. From the 24th of March he 
attended him daily or twice a day until he died, but did not being to: 
look upon his case as serious until about the middle of April, though, 
in the early days of that month when on one.occasion he visited his. 
house he thought he wasimproving. It was within his knowledge- 
that he had been suffering from atheroma, diabetes and . degeneration 
of the liver for years and he did not consider them immediately serious. 
in themselves, and it was not until after Major Duer saw the patient 
with him in consultation on 31st of March that he. began to entertain 
any fear of the case ending fatally, though even when “he saw him in 
consultation with Colonel Frenchman and Colonel Davis on 14th May- 
he did not appréhend that the diseasé would terminate fatally ; and 
though he was not very surprised to hear of his death on the 16th, He... 


did not expect anything of kind as he had seen him on ‘the smmorning. 





(1). (4898) 3 CLW.N., 57. 
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when he was no worse. As to Goolam Ariff’s mental condition he said 
he was certainly weak-minded in the way that he was very emotional. 
and changeable in this moods. Sometimes he would be in very low 
spirits, sometimes in very high spirits without any apparent reason, 


and would change from one to the other rapidly, and that he appeared | 


(like mos: invalids) to be very anxicus about the issue of his illness. 
The witness also said that he was perfectly able to manage his attairs 
throughout, and the sum of his evidence is that Goolam Ariff, an old 
man, who had lived hard, was suffering from acomplication cf dis: rders 
from which he had no desire to die if he could be saved by medical 
skill. But there is no bint or suygestion that his coudition was putting 
him in apprehension of deith within the meaning of the expression 
Marz-ul-Mout. 


Major age saw Goolam Ariff in consultation with Dr. Pearse on 
the 31st of March and on the 3rd and 4th of April 1902. He had not 
known him by sight before and thought he was suffering from cirrhosis. 
of the liver and atheroma, but did not think that he was in any imme- 
diate danger, but thought that if he tcok care of himself he might go 
oni for some time, that is,a year or two or perhaps longer, though. 


complete restoration to health was imrossible. The witness considered - 


the case serious in that the patient might die from apcplexy or from 


haemorrhage of the stomach if he was suffering from cirrhosis of the . 


liver or fromthe rupture of an unsuspected anéurism if he was suffering: 


from atheroma. He sail that the symptoms were such as to make a - 


man think seriously of his condition, but that apart from the bursting: 
of the blood vessel which caused death, he should think that with the 
other symptoms he might have gone on for four or five years, though 
he was always in danger. So that while he was suffering from 
symptoms. which were undoubtedly serious, he might have gone on for 
years as it is within the experience of all of us many persons. have 

. done while suffering from incurable and dangerous maladies, and no: 
case of Marz-ul-Mout can be established. on the bares careful evidence 
of Major Duer. 


Colonel Frenchman saw Goolam Ariff in Sonstige with Colonet 
Davis and Dr. Pearse on the 10th and 14th May. On the first 
occasion he found him sitting on a sofa and talked to him in Gujarati 
and found that he ‘talked like any ordinary man and was not despondent 


though anxious to know if he was going to get well. The result of the 


examination was that they thought that he was suffering from cirrhosis: 
of the liver in an early stage which the witness anid would have. 
killed him if it went on long enough and if he did not take care and 
was not properly treated, but he did not consider he was in imminent 
danger and told him so and. was surprised when he heard: of his death. 
This witness was of opinion that emphysema of the lungs due to old 
age was present but no marked signs of atheroma, and thought that 
the leg pains were due to neurosis and that at neither of the consulta- 


tions did any of the three notice that he had atheroma, and that if he 


nad bad all the symptoms he spoke of and ‘also diabetes he would 
pave considered it aserious case but not imminently fatal, 
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Colonel Davis had known Goolam Ariff and bad seen him profession- 
ally about a year before he was called on to see‘him in co:sultation 
with Colonel Frenchman. At the first consultation he. found him 
decidedly anzemic and considerably thinner, and he complained of 
pains in the limbs and tendons, shortness of breath and dyspepsia. 
He. was perfectly ciear-headed ce garrulous and did’ not seem .to be 
very ill. The witness found his liver slightly contracted. but examina- 
tion of his urine showed entire absence of, sugar or albumen, from 


which he concluded that diabetes, which he knew he had sufferec! from, 


had ceased: There was some emphysema of the lungs. On the 14th 
theré’ was no change. Colonel Davis consideréd that his condition 
was serious to a certain extent, that is to say, that unless he kept to 
a certain line of treatment and was very careful, he ran great risks, but 
that there was not any immediate dariger of death. He also said 
he did not see any symptom which should make Goolam Ariff himself - 
apprehensive of death though he expressed great anxiety as to his 
condition but did not appear to have givén up hopes of recovery. 
The witness also said that with proper care and treatment he saw no 


‘reason why he should not have lived for years and. that he was 
. surprised to hear of his death two days after he had seen: him “at the 


second consultation. 


_As with the evidence of the other doctors’ Marz-ul-Mout is not 
in any way established by the evidence of Colonel Frenchman and 
Colonel Davis, and I think that the learned Judge after an exhaustive 
review of the medical and other evidence came toa very sound and 
satisfactory conclusion on the point. 


I now pass to the consideration of whether the pitts ¢ are weid as 
there was no delivery and as being contrary. tothe doctrine of. mushua. 
Speaking of what may or what maynotform the subject of gift and 
quoting from the Fatawa-i-Alamgiri, Amir Ali at page 67 of his work 
says that the thing itself must be in existence at the time of ‘the gift, 
the subject of the gift must have legal value, and possession must be 
taken of it to establish in it the right of the donee, and if it is in its 
nature divisible it must be divided and. distinguished from and not 
joined to or occupied with anything else that is not given. Again at 
page 68 the. learned author says that according to the Fatawa-t- 
Alamgiri “ the gift of athing which ‘is separated’ from and emptied 
of the property and rights of the donor is lawful; so also of a mushua 
or undivided part of a thing that does not admit of partition, or is of 
such a nature that some kind of benefit or advantage that can be 
derived from it while whole or undivided cannot be derived from it 
after partition, as for instance a‘small house or a small bath. But the 
gift of a mushua is a thing that admits of partition consistently with the 


preservation of all the uses which might be made of it before partition 


is not valid: Whatis required is that the thing. given be partitioned 
and separated at the time of taking possession, not at. the time, on 
gift.’ The learned author has dealt with the subject at considerable 


. length to show, as he says at page 73, the condition of society in 


which the. rules were promulgated and what were the subjects to 
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which they were in the main applicable. He also.goes on to say that 
the principles have been construed by the later lawyers most 
liberally, and that he should attempt to prove that the spirit of the 
Muhammadan law, even where it has been subjected to patristic 
influences, is in accor d with the requirements of progress ; and again 
at page 75 he says: ‘‘ From the examples given in Arabian law works 
it can easily be inferred that the doctrine of mushua was applicable 
only to small plots of land and houses ; it does not seem to have been 
contemplated by the Arabian jurists that the doctrine should be 
applicable to specific shares in large estates or zemindaris’’; and 


after glancing 7t the economical condition of society about the beginning . 


of the Hanafi law and the time when the early jurists of that ‘school 
flourished, be concludes: ‘‘The wealth of the people was chiefly 
derived from common trade, immense flocks of sheep and goats, large 
groves and plantations. Apparently therefore the doctrine of *snusuha 
was not intended to apply t>- lange landed ‘estates such as came into 
existence in later times.” 


In Nawab Unijad Ally Khan v. acocines Mohumdee Begum and: 


Mussumat Nawab Begum, Afeul Muhul and others (3), it was heid | 
by-their Lordships of the Privy Council that though the transfer of 2. 


legal title will satisfy the provision of the Muhammadan law which 
relates to the point of seisin in its legal and technical sense, yet that 
alone will not suffice when no intention exists to transfer the beneficial 
ownership either present or future ; but when there isa real transfer 
under the Muhammadan law reserving not the dominion over the corpus. 
nor any share of dominion over the corpus but simply stipulating for 
an obtaining aright. to the recurring produce during his lifetime, 


there will be a complete gift by Muhammadan law. In that case the” 
subject of the gift was Government Promissory Notes, the interest .of 


which was reserved by the donor, and their Lordships go on to say :—~ 


Again; if the agreement for the reservation of the interest to the father for his 
life be treated as a repugnant condition, repugnant to the whole enjoyment by the 
‘donee, here the Muhammadan law defeats not the grant but the condition. 


In Aimecroouissa Khatoon vy. Abedvonissa Khatoon (4), thei® 


Lordships of the Privy Council discussed the question whether the 
objection of invalidity to a gift on the ground of mushua was applicable 
to shares in a zemindari which themselves paid revenue separately. 
The High Court after stating that the shares were for revenue 
purposes distinct estates, each having a separate number in the 
Collector’s books and each being liable to Government only for its own 
separately assessed revenue, and further that the proprietor collected 


a definite share of the rents from the ryots and had a right to. this. 


definite share and no more, held that the rule of the Muhammadan law 
did not apply to property of this description. Their Lordships said :— 


In their Lordships’ opinion this view of the High Court’ is correct. The 


principle of the rule and the reasons on which it is founded do not in. their 
judgment apply to properties of the peculiar description of these definite shares. in 
zemindaris which are in their nature separate estates with separate and defined. 


(3) (1867)11 Moore, LA. 517. |) (4) (1874) L.R. 2 LA. 1287, 
i2” 
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rents. It was insisted by Mr. Leith that the land itself being undivided ahd the 
owners of the shares entitled to require partition of it, the property remained 
mushua, But although this right may exist, the shares in zemindaris appear to 
their Lordships to be, from the special legislation relating to them, in themselves 
and before any partition of the land definite estates capable of distinct enjoyment 
by perception of the separate and defined rents belonging to them, and therefore 
not falling within the principle and reason of the law relating to mushtua. 

No doubt the circumstances of this case were very special, but -I 
think none the less, that the decision indicates a tendency to soften 
the rigidity of the rule and, in the words of Mr. Amir Ali, to bring it 
in accord with the requirements of pregress. In this connection the 
remarks of Garth, C.J.,in Mullicky Atdool Gaffoor v. Muleka (5), 
are very pertinent, ; 

The arguments on the part of the plaintiff resolve themselves into 
three main points :— 

1, That by Muhammadan law a gift’ cannot be made of lands 
which are. not in the possession of the donor nor of incorpo- 
real properties such as rents, malikana rights and the like. 

. 2, That an undivided share of a house or zemindari cannot be 

made the subject of.a gift. : 3 ; 

3. That a gift to two persons without previous division and. 
separation is invalid. : 

In dealing with these points we must not forget that the 
Muhammadan law to which our attention has been directed in works 
of very ancient authority was promulgated’ many centuries ago in 
Bagdad and other:Muhammadan countries under a very different state. 
of laws and society from that which now prevails in India, and that 
although we do our best here in suits between Muhammadans to follow 
the rules of Muhammadan law it is often difficult to discover what 
these rules really were and still more difficult to reconcile the 
differences which so constantly arose between the great expounders of 
the Muhammadan law ordinarily current in India, namely, Abu Hanifa 
and his two disciples. Wemust endeavour, so far as we can, to ascer- 
tain the true principles upon which that law was founded and to 
administer it with a due regard to the rules of equity and good 
conscience as well as to the laws and the state of society and 
circumstances which now prevail in this country. . : 

In . Sheikh Muhummad Mumtaz Ahinad v. Zubaida Jan (6), 
the subject of the gift was shares in revenue-paying villages with land, 
houses and moveables. Ofthe greater portion of this property the 
donor, a mother giving them to her daughter, had only so far posses- 

In the deed of 
gift she declared (thereby making an admission whereby her ‘heir and 
all claiming through him were bound) that she made the donee, het 
‘daughter, possessor of all the properties, and she directed that the gift 
should be carried into effect by the daughter’s husband, who was 


“manager of estates on behalf of both mother and daughter hefore them. 


It was held that sufficient possession had’been taken on behalf of the 


daughter to render the gift effectual. 7 
(5) (1884) LL.R. 10 Cal, 1112, | (6) (1889) 16 LA, 295, 
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In the course of their judgment their Lordships said that it was 
unnecessary to express an opinion whether the gift was invalid or not, 
for it appeared that even if invalid, possession given and taken under it 
transferred the property, and their judgment contains these weighty 
words :— 

The authorities relating to gifts of mushwa have been collected and com- 
mented upon with great ability by Syed Ameer Ali in his Tagore lectures of 1884. 


Their Lordships do not refer to these lectures as an authority, but the authorities 
referred to show that possession taken under an invalid gift of mushua transfers 


the property according tothe doctrines of both the Shia and Sunni s hools, see ~ 


pages 79 and 85. The doctrine relating to the invalidity of gifts of mushua is 
wholly unadapted to a progressive state of society, and ought to be confined within 
the strictest bounds. 


The circumstances of this case are likewise special, but this judg- 
ment is a good specimen of the ameliorative tendency of judicial 
decisions and lays down a broad and liberal spirit for the interpretation 
of this black-letter law. The law of mushua was again referred to by 
their Lordships in Mahomed Buksh Khan v. Hosseini Bibi (7). In 
Baker Ali Khan v. Anjuman Ara Begam (8), their Lordships referred 
to the judgment in Abul Fata Mahomed Ishak v. Russomoy Dhur 
Chowdhry (9), in which the danger was pointed out of relying upon 
ancient texts of Muhammadan law and even precepts of the Prophet, 
of taking them literally and deducing from them new rules of law, 
especially when such proposed rules do not conduce to substantial 
justice, and said :— : 

That danger is equally great whether reliance is placed upon fresh texts newly 
brought to light or upon fresh logical inferences newly drawn from old and undis- 
puted texts. Their Lordships think it would be extremely dangerous to accept as 
a general principle that new rules of law and to be introduced because they seem 
to lawyers of the: present day to follow logically from ancient texts, however 

- authoritative, when the ancient doctors of the law have not themselves drawn 
those conclusions : . 

These being the main authorities, the next step is to consider. what 
Goolam. Ariff did in order to effectuate the gifts that have been 
impeached. Mr. Cowasjee, by whom all the documents which are the 
subject of the suits were prepared, has stated that early in December 
1901 Goolam Ariff stated that he wished to form his property into a 
company as his brother Cassim Ariff had done’ the same in Calcutta, 
and-that he also wanted to make gifts to his minor children and wives 
as he had spent a lot of money on his two elder sons, who had proved 
ungrateful. He asked for a list of the properties he wished to deal 
‘with, which was furnished in about a week, on which he began to 
prepare .the necessary documents and advised his client that the best 
course would be to make gifts of whatever he wanted to the benefi- 
ciaries and then form a company with them-taking their shares in the 
properties in payment of their shares in such company. Owing to 
Goolam Ariff’s frequent changes of mind and. consequent variations of 
instructions it was not until March 1902 that the drafts were ready, so 
that instead of that hurry in their preparation and in carrying ou, 


(7) (1888) LL.R., 15 Cal., 684, p. 701. | (8) (1903) 7 C.W.N., 465. - 
(9) (1894) 22 LA., 76, at p. 86. ; 
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Goolam Ariff’s instructions on which some stress has been laid, it 
appears that Mr. Cowasjee pursued that leisurely course which is so 
often characteristic of the conveyancing branch of the law. From the 
beginning he was enjoined to keep what was going on secret from the 
elder sons. The beneficiaries were—(1) Moosa Goolam Ariff, (2) 
Hoosein Goolam Ariff, (3) Salay Goolam Ariff, (4) Russool Bibi, 


- (5) Hafiz Bibi, the minor children of Goolam Ariff, and (6) Saiboo and 


(7). Mariam Bibi, his wives ; and by separate deeds of gifts, all dated 
the 2nd of April 1902, the following shares in the properties therein 
specified, the value of which was declared to be 20 lalxhs, were trans- 


ferred and assigned to such beneficiaries. The property consisted of | - 


shares in public companies and immoveable property in Rangoon, and 
the whole was divided into 2,000 shares, out o: which the following 
were transferred to the minors and wives :— 
 200/2;0C0 to Moosa Goolam Ariff, 
.200/2,000 to Hoosein Goolam Ariff, 
200/2,000 to Salay Goolam Ariff, 
100/2,006 to Russool Bibi, 
100/2;000 to Hafiz Bibi, 
25}2,000 tu Saiboo, 
25/2,000 to Mariam, 


making in all 850 shares, the balance of 1,150 remaining in the donor . 
Goolam Ariff. 

-On the same day Goolam Arif assigned a quarter share in first 
class lot No. 3 in binck C measuring 3,450 square feet, which, with the 
three-storied pucca building thereon, was valued at Rs. 90,0CO to 
Moosa, a quarter share of the same property to Hoosein, and the 
moiety remaining to Salay, and by another deed of the same date he 
made over all the furniture in the house which is 47, Merchant Street, 


to these three minor sons. 


The shares dealt with were those of the (1) Soorti Burra Bazaar 
Company, (2) the Poozundaung Bazaar Company, (3) the Kemmendine 
Surati Bazaar Company, (4) the Boglay Bazaar Company, (5) the 
Rangoon Iron Bazaar Company, (6) the Rangoon Botatoung Company,. 
three of which namely, the Poozundaung Bazaar Company, the Kem- 
mendine Surati Bazaar Company and the Boglay Bazaar Company, | 


‘had their offices in Goolam Ariff’s offies at 47, Merchant Strect. 


To effectuate his purpose, Goolam Ariff expended a-very large sum 


' for legal expenses and cost of stamps, which in itself is a very strong 


indication of his intention to make actual and not colourable gifts. I 
wish to say as little as possible about the Goolam Ariff Estate Com- 
pany, Limited, for although its formation and constitution were hotly 
discussed before us the subject was not raised at the original trial and 
we cannot and should not express any opinion whatever uponit. - But 
the steps taken by Goolam Ariff in forming it and in transferring the 


- shares held by him in companies to it may be considered in reference 


to his intention to divest himself of the property he purported to make 
over, and in my Opinion it is very strong evidence of such intention. 
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He had a guardian appointed to his children, namely, Hashim 
Cassim Patail, and by an Indenture dated the 3rd of May 1902, made 
between Hajee Goolam Ariff, the minors represented by their guardian 
the said Hashim Cassim Patail and Saiboo and Mariam Bibi, all 
thereinafter called the transferors, of the one part ; and the Goolam Ariff 
Estate Company, Limited, thereinafter called the Company, of the other 
part, ths property described in the schedule and being that described 
as of the value of 20 lakhs and divided into 2,000 shares as afore- 
‘said was transferred to the Company. This deed recites the deeds of 
gift of the 2nd of April and that Hashim Cassim Patail as such guardian 
jointly with Goolam Ariff had taken possession of the shares, lands, 
‘tenements and hereditaments in the schedule mentioned and that the 
transferors had agreed to transfer their shares in the same to the Com- 
pany in pursuance of the agreement contained in the Memorandum of 
Association. Of course this deed in itself-would not validate the gifts 
if they were not otherwise good, but Icoking at it asa whole and also 
' by reference to the recitals of the deeds of gift that possession had 
been taken by the guardian, it seems to me to afford evidence of the 
intention cf Goolam Ariff and that after all is what we have to 


ascertain. 


As regards the companies whose registered offices were in Goolam 
Ariff’s house, while separate cash-books were kept, the actual rupees 
were all kept together, and when a considerable sum had accumulated 
it was handed over to C. T. L. Solliappa Chetly and placed to an 
account in the name of Goolam Ariff. In March 1902 a more business- 
like system was’ initiated, and the moneys of the Poozundaung 
Company and the Boglay Bazaar Company kept separate from his. 
Up to April the rent of each of Goolam Ariff’s houses was credited to 
_ a separate account in the ledger as received from the durwan, but 
after the 13th of April they were not so entered, asthe clerk Fulchand 
‘Bhugwangi was told by Munnee, who has played a prominent’ part in 
‘these complicated matters, that the houses belonged to the Goolam 
Ariff Estate Company and that the rents should be entered in a new 
‘book, and a new cash-book was opened for the Company in which 
‘such rents were entered after that date. 
were credited in April and May to the wives or children, and that in 
May they were collected in the usual way on bills signed by Goolam 
Ariff, but that -in respect of No. 47, Merchant Street, he got Hashim 
Cassim Patail’s signature for the rent of the tenant’s portion but not 
for the part occupied by Goolain’ Ariff himself. As to that part the 
witness said : “ Goolam- Ariff did pay rent once for the portion of the 
‘house occupied by him. No money passed, but on the instructions 


‘of Ismiil the amount was debited in one book and credited in . 


another. This Rs. 120-are debited on the 9th May for rent for the 


portions of No. 47, Merchant Street, occupied by Goolam Ariff . 


‘including the office. The Rs. 50 is for rent of No. 24, the house 
occupied by Ebrahim.” These entries are to be found in Exhibit 11. 
Hashim Cassim Patail said that, on the advice of Mr. Cowasjee, he 
+0ld Goolam Ariff that he would have to pay rent for the upper part 


Fulchand said that no rents 
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1904, of 47, Merchant Street, and he produced the letter on the 15th of April 


Rarer (Exhibit 37), written to him as guardian of the minors Moosa, Hoosein 
zooram and Salay by Goolam Ariff, in which he said :-— 


ARIFF On the ist:instant I gave you possession of my house: No. 47, Merchant 
: ve Street, with furniture therein, of which | have made a gift to my sons abovenamed. 
AIBOO. 


As arranged with you, I shall continue to occupy portions ‘of this house and use 
the furniture until I.can make other arrangements, and in the meantime, I shall 
pay you rent for the. dwelling portion of the house at Rs. 80 per mensem, for the 


office: room’ Rs; 20 per mensem, and for the use of the furniture Rs. 20 per 
mensem in all. Rs; 120. 


— 


He said that:as to the portion of the house not occupied by Goolam 
Aviff;. be: made: eut' bills for the rent which he handed to Fulchand, and 
also the: books: which has been called the guardian's cash-book. 


The learned’ Judge had dealt with the argument that no formal 
application: for. transfer was made to the directors of the various 
‘companies. as. provided for by their Articles of Association, and has 
arrived at:azperfectly correct conclusion. While I am unable to agree 
with: him. that. the shares in the companies were not capable-of parti-. 
‘tien, for Goolam Ariff might have given each of the beneficiaries so. 
many. shares. outright instead of so many 2,000 parts in them, I am ‘in. 
entire accord with him that the doctrine of sushua has no application 
to the gifts of shares of immoveable property. My reason for that 
conclusion is this, that the highest authority has decided that the 
doctrine; is whollyunadapted to a progressive state of society and must 
be confined within the strictest bounds, and it would be flying in the 
face of that decision to apply a doctrine which in its origin applied to: 
flocks and’ herds and’ plantation to shares in companies and landed 
property in. one of the most progressive towns in the Empire. As to 
the other points it seems to me that in view of the deeds of gift, the 
transfer of the shares, the endorsements: of the certificates, and the 
transfer effected by the deed of the 3rd of may 1902, and the letter,. . 
Exhibit 37, that the divesting of himself of the property by -Goolam 
Ariff was complete, unless we are to hold that actual manual delivery: 
of the share certificates and livery of seisin of the immoveable property 
were essential, a proposition so erroneous that it may be dismissed’ 
without further discussion. ° [ would dismiss these appeals with costs. 


Thirkell White, CJ. —The facts of these cases have béen so- 
fully: set out in the judgments of the learned -Jndge of the Court of 
first instance and of: my leirned colleague on this bench that it is not: 
necessary for me to restate them. The question for: decision seems 
tome-to be whether Haji Goolam Ariff, the deceased, made effectual and 
valid gifts of certain sharés in his estatée-to two of his wives and five: 
of his minor children. Ifitis held that the gifts were valid, it does: 
“not seem that the question whether the shares so given were afterwards 
legally transferred to a company or not can affect the the matter in issue: 
“between the parties. The plaintiff claims these shares as part of the 
estate of Goolam Ariff at the time of his death. If it is held that - 
Goolam Ariff -leg ily divested himself of the property in these shares,. 
and that they legally became the property of the donees, it. seems. 
obvious that the plaintiff is in the same position whether the share, 
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were transferred to a company or whether they remained the property 
of the wives and children. All the evidence concerning the formation 
and constitution of the company and the transfer to it of certain 
property may be relevant as indicative of Goolam Ariff’s intention to 
make valid gifts, but if it is held that the gifts were effectual, the 
questions concerning the company and the dealings with it of Goolam 
Ariff and his wives and minor children are not in issue in this case. 

_ I think there can be no doubt that the validity of the gifts must be 
determined by Mahomedan law. There is a mass of authority includ- 
ing many cases before the Privy Council to this effect ; and at the 
hearing of this appeal the applicability of Mahomedan law to this part 
of the case was not seriously disputed. I understand that the learned 
‘counsel for the respondents merely urged that this law should be 
administered with due regard to the present stite of Mahomedan 


society. 
The valiiity of the gifts alleged to have been made by Goolam 


Ariff is inpugned on the following grounds, namely— 


(1) that they were colonrable devices to evade the provisions of 
the Mahomedan law and were not bond fide transactions ;. 
(2) that they were invalid because made while Goolam Ariff was 


suffering from mortal sickness ; 
(3) that they were void as being Romie to the doctrine of 


mushua ;and 
(4) that they were not completed by delivery of possession, 


It is not disputed that a Mahomedan of the Sunni sect, .as was 
Goolam Ariff, may make gifts of all or any part of his property during 
his lifetime, even though the effect may be to defeat the Mahomedan 
Law of Succession. On this point it is sufficient to cite ihe words of 
their Lordships of the Privy Council in Nawab Usnjad cg Khan v. 


Mussumat Mohumdee Begum (3) :— 

It is to be observed that in the atsence of immoral or illegal purposes accom- 
Panying and pr ompting an act of disposition of property, a disposition which the law 
admits cannot be evasive of the law. The law of succession ab intestato applies 
only to the assets which constitute the succession. If the law allows alienalidn so 
as to defeat a succession, the question whether a subject of property is part of the 
assets or not, raises simply the question whether the transfer of it is legally com- 
plete The design to alter, and so in one sense to defeat, the dispesition of property 
is simply a design to conform to the law whilst working out an unforbidden 


design. , 
Again in Ranee Khujooroonissa v. Mussamut Roushun Jehan 


The policy of the Mahomedan law appears to be to prevent a testator interfer- 
ing by will with the course of the devolution of property according to law among 
his heirs, : although he may give a specified portion, asmuch.as a third, to.a 

stranger. Butit also appears that a holder of property may, .to a certain extent, 
defeat the policy of the law by giving in his lifetime the whole or any part of his 
property tc one of his sons provided he complies with certainforms, . It is incumbent, 
however, upon those who seek to set up a proceedings of this sort to show very 
‘clearly that the forms of the Mahomedan Jaw, whereby its policy is defeated, have 
Deen soci ia be with, : ; 








(10) (1876) LR. 3 LA. 291. 
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ee he was advised were effectual to make over shares in his estate to his 
Gootam Wives and minor children ; he spent a considerahie sum of money, 


ARIFF including cost of stamps and legal expenses more than Rs. 30,000, in 
' % °-. giving effect to this design ; and he had a guardian of the property of 
84xB00. the minor children appointed. _He took what he believed were legal 
i steps to consiitute a company, and the bulk of the property given to. 
the wives and children was invested in this company. He observed 
the usual formalities in order to the transfer of so much of his estate 

as consisted of sharés in various companies to this company. It is 
true that he: himself was to be irremoveable and sole director of this: 
company during. his lifetime. But this does not show that the 
company was not genuine. Although ke thus retained the manage- 
‘ment of his: whole estate, he did not retain the proprietcrship of 
the whole-ofit. The shareholders in the company, his wives and 
minor children, would be legally entitled to their share in the profits 
Of the company. It seems to me that there is no reasonable ground- 
‘for the suggestion. that the gifls were not made in good faith, with the 
intention of divesting the donor of the ownership in their subject-matter. 
Whether the company was legally constituted or not, it seems clear 

that Goolam Ariff believed and intended it to beso. If the necessary 
forms were complied with, and the necessary conditions fulfilled, I do — 
_ hot think it can be held that the gifts were merely pretended gifts, 
and that Gooiam Ariff had no intention: of divesting himself of the 
enjoyment, though not of the management, of a certain part of the 

estate. ; 


It remains for consideration whether the necessary forms were 
complied with and whether the gifts were legally valid and complete. 
I concur in all that has been said by my learned colleague as to the 
value of the evidence respecting the stite of Goolam Ariff’s health and 
his state of mind at the time when these gifts purported to be made. 
In view of the conflict of testimony and of the nature of the evidence 
of friends and relations, reliance must be placed exclusively on the 
medical evidence on this point. There is, abundance of it. The 
authorities on the subject of, Mare-ul-Mout or ‘death-illness have been 
cited and discussed by my learned colleague. They have: also. beén 
considered in a very recent case in the Calcutta High Court, namely, 
that of Fatima Bibee v. Ahmad Baksh (11). In that case it seems to 
have been held that the crucial question is whether there is an 
apprehension of death. If thatis held to be the test, I agree that 
when he executed the deeds of gift Goolam Ariff was not under the 
apprehension that this sickness would have a fatal issue.. The doctors 
who examined and attended him did not expect that his illness would 
terminate fatally. Mr. Pearse had no such expectation two days before 
Goolam Ariff’s déath.” Major Duer thought that he might have gone 
‘on for four or five years, though he was always in danger.. These are 
the plaintiff’s -witnesses.. Colonel Frenchman considered’ the case 





(11), (1903) I.L.R. 31 Cal, 319, 
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serious but not imminently fatal. Colonel Davis saw no: reason wing 
with proper care and treatment he might not live for years. ' 

Ifitis held that the long continuance of the disease prevents it 
being regarded as a death-illness, as has been held by all the autho- 
rities, there is the opinion of Mr. Pearse that the arterial degeneration, 
diabétes, and degeneration of the liver were conditions which Goolam 
Ariff had had for years. 


As a matter of fact, as has been found by the Court of first instance, 


it is not proved that Goolam Ariff died from any of the diseases from 
which he was known to be suffering. Ifhe did not die from any of 
these diseases but from the bursting of a blood vessel, which had not 
‘been foreseen or expected, it does not seem possible to hold that he 
was in his death-illness when he executed the deeds of gift. 


Whichever test may be applied, I concur in holding that the giftS 
were not invalid because they were: made when the donor was in his 
_ death-iliness. I think it is clear that they were not so made. 

The next question is whether the gifts were invalid because they 
were contrary to the doctrine of mushua. On this point, also, Ido 
not propose to repeat the examination of the authorities which has 
'. been made by my learned colleague. Itis clear that the tendency of 
the decisions has been to restrict the application of the doctrine within 
the narrowest limits. There is the defnite pronouncement of their 


Lordships of the Privy Council in Shetkh Muhammad Mumtaz Ahmad 


v. Zubaida Jan (6) :— 

The doctrine relating to the invalidity of gifts of mushua is wholly unadapted to 
a progressive state of society, and ought to be confined within the strictest rules. 

I do not think the intention of this ruling is that the doctrine should 
be altogether disregarded or considered as abrogated. The rule is that 
the gift of an undivided part in property capable of partition is 
invalid: and as was said-in the case of Ameeroonissa Khatoon v. 


A bedoonissa Khatoon (4) a rule of this kind does exist with regard to. - 


some subjects of gift. The question seems to be whether the thing of 
‘which a part is intended to be given is capable of division. The 
‘subject-matter of the gifts in the present cases consisted of undivided 

parts of a large number of shares in six companies, and of 19 pieces of 
ne and the buildings standing thereon. The wish of the donor was 
not to give each of the donees property of a certain value. If that 


had been his desire he could have given a definite number of shares to . 


‘one, specific immoveable property to another, and so on. But what he 
desired to do was to give to each of the donees a specific share in his 
whole estate (or the greater part of it). There may have beén a good 
reason for this. The value of any separate part of the estate, whether 
shares or immoveable property, might fluctuate. If definite shares in 
the whole estate were given, each of the donees would participate in 
the rise or fall in the value of my particular part. If the estate is 
regarded asa whole, it seems to me that it ‘must be held to be not 
capable of division. The sharés in companies, taken fogether, were 
incapable of division, and so, I think, was the immoveable property 
even if it be held that any individual house could’ be divided, which 
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seems to me open to question. In my opinion, the view taken by my 
learned colleague is correct, and this estate is not one to which the 
doctrine of mushua can properly be applied. But even if the contrary 
view be held, I do not think that it will affect the decision in this case. 
The reason For this opinion arises out of 2 consideration of the rule as 
to delivery of possession. 


Ordinarily no doubt delivery of possession is necessary to complete 
a gift under Mahomedan law. But there are exceptions. In the 
case of Ameeroonissa Khatoon v. Abedoonissa Khatoon (4), their 
Lordships of the Privy Council said :— 

Where there is, on the part of a father or other guardian, areal and bond fide 


intention to make a gift, the law will be satisfied witho:t change of possession, and 
will presume the subsequent holding of the property to be on behalf of the minor. 


It is not necessary to seek for the reasons on which this binding 
ruling is based.. But it may. be remarked that in Macnaghten’s 
Principles of Muhammadan Law,” it is stated also that-a gift of a house 
by a wife to a husband is valid, though she continues to occupy it 
with her husband. Similarly, it has been held in Ebrahimbhai v: 
Fulbai (12) that a gift by a husband tc a. wife was complete without 
delivery of possession. I think it may safely be held. that the rule laid 
down in the case of gifts to minors ‘is applicable, for the same reasons,. 
to the case of gifts by a husband toa wife. I concur with the Court of 
first instance in. holding that in the cases under consideration, which 
are cases of gifts by a man to his wives and minor children, delivery of 
possession was not necessary. As a matter of fact, there seems to 


have been no delivery in this case, except perhaps in respect of the 


house given to the three minor sons, the subject of suit No. 170 of 1902. 


It has been ruled that transfer of possession taken under an invalid 
gift of mushua transfers the property—-Sheikh Muhammad Mumtaz 
Ahmad v. Zubaida Jan (6). It may be deduced from this that, in 
case of an invalid gift of mushua, where delivery of possession is not 
necessary, the doctrine of mushuais not applicable. That is the view 
which seems to have been held by Mahomedan lawvers. For in 
Baillie’s Digestt it is said that when a father has given a mansion to: 
his little son, in which there are goods belonging to himself, a gift is. 
lawful and approved. And this is one of the cases cited as illustrations 


. of the application of the rule as to mushud as between an ordinary: 


donor and donee.t The reason is, no doubt,, that possession of the 
father or guardian is held to be possession of the minor. If this rule 
be applied, it is therefore, as stated above, not material whether the — 
estate of which parts were given to the respondents in this case was. 
capable of division or not. 


For these reasons, I concur with my learned colleague in thinking 


that the decrees of the Court of first instance should be affirmed and 
that these appeals should be dismissed with costs. 








(12) (1902) LL. R. 26 Bom., 577. 
* Page 232. L + Hanifeca, 539, ist Part, 2nd edition. 
'  £ Hanifeca, 527, Ist Part, 2nd edition. 
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The judgment of their Lordships of the Privy Council was delivered 
on the 3rd July 1907 by— 
Lord Robertson.—The questions raised by this Appeal relate to the 


succession of Goolam Ariff, a wealthy Mahomedan resident of Rangoon, | 


who died on 16th May 1902. He lefi a will dated 19th April 1902, 
by which he bequeathed his property to his heirs according to the 
Mahomedan law. The controversy between the parties is concerned 
with the validity of certain deeds of gift, dated 2nd April 1902, by 
which be conveyed to certain of his minor children and wives a certain 
number of undivided 2,000th shares in certain valuable properties. 
These deeds are attacked by the executor of the will on two main 
grounds, the first relating to the physical condition of the deceased at 
the date of execution, the second founded on the law of mushua, 
which is said to forbid them. (The attack on the deeds as 

“colourable”’ so entirely failed, that itis unnecessary to do more 
than state it was made.) 

The tirst of these is a pure question of fact ; the two Courts have 
concurred; and each judgment is supported by careful and elaborate 
reasoning. ‘The law applicable is not in controversy; the invalidity 
alleged arises where the gift is made under pressure of the sense of the 
imminence of death. i 

The difficulty is in applying this to the subtle and conjectural 
problem of the mental condition of the testator in each case. It 
would be inappropriate that their Lordships, in reviewing concurrent 
judgments, should rediscuss the evidence in detail. Goolam Ariff was. 
an elderly man, who had not led.a careful life; he suffered, and knew 
that he suffered, from degeneration of the arteries and of the liver, and 

_ he bad’ been sharply ill. His life, therefore, was an old and a bad one. 
It is highly probable that the execution of the disputed deeds was. 
suggested by his realising the prudence of setting his house in order, 
but this is the motive ofall wills and especially of the wills of the old 
and ailing. Having examined the evidence, their Lordships consider 
that the conclusion of the Courts was sound. 


The other disputed question is of a very different legal quality. 
The preperty which the deceased had to dispose of consisted of 
freehold land in Rangoon and shares in six companies. Their Lord- 
ships assume the law of mushua to apply to the succession of 
‘Mahomedans who reside in Rangoon; but the serious question is 
whether it applies to property of the nature described. What was: 
done by Goolam Ariff was this: he (notionally) divided the property 
to be dealt with into 2,000 shares; he kept to himself 1,150 shares,. 
and the remaining 850 he distributed among the persons to be benefitted, 

_ giving 200 shares apiece to three of them, 100 shares apiece to two 
of thern, and 25 shares 1 piece to two of them. Now it is said that this. 
gift was void, as being contrary to the doctrine of n:ushua. In the 


first place, even if the duty of the Courts were to construct a prohibition - 


of gifts of undivided shares of what is divisible, which should be 
applicable to the conditions of modern life, it would seem impossible: 
in the case of the shares, and extremely difficult in the case of freehold 
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property in a town, to carry it out. But the attitude of the law towards 
this doctrine of mushua does not involve any such constructive 
application of the doctrine. It was laid down in the Privy Council 
case of Mumtae Ahmad v. Zubaida Jan (6) that ‘‘The doctrine 
relating to the invalidity of gifts of mushua is wholly unadapted to a 
progressive state of society, and ought to be confined within the 
strictest rules.” Their Lordships concur in the conclusion arrived at 
below that it would be inconsistent with that decision to apply a 
doctrine, which in its origin applied to very different subjects of 


property, to shares in companies and freehold property in a great 


commercial town: The argument of the Appellant was not that the 
law of mushua did in fact embrace (in the sense of having been * 
applied to) such property, but.that, if the same aspect of ‘life and 
things were logically applied, it involved the invalidity of the gifts in 
dispute. But this is not the true criterion. 

Their Lordships will humbly advise His Majesty that the Appeal 
ought to. be dismissed. The Appellant will ay the costs of the 
Appeal. 

Privy Council. 
(On appeal from. the Chief Court.of Lower Burma. ) 


Beyore Lovd Brvey, Lord Robertson and Sir Arthur Wilson. . 
“" MA ME GALE v. MA SA YL, 
_ Buddhist Law : Adoption—Proof of keitima adoption. 


Neither ceremony nor written document is required to cunstitutea keztima adopt- 
tion under Buddhist Law. The consent of the natural parents and the taking of 
the child by the adoptive parents, with the intention that the child shall iniierii, must 
be proved to establish such an adeption. 

The fact that plaintiff was an adopted daughter was held fey be proved chiefly by 
the fact that she was treated for years in the sameway as her sister who was 
admittedly an adopicd daughter, coupled with the natural father's direct and positive 
evidence of his conscnt and of the adoption, - 


Lord Roberison.—The question in this case is whether the respon- 
dent- and appellant are both keitima adopted daughters of the 


‘ deceased Ma Ye, a Burmese lady of considerable fortune, who died on 


the 14th April 1899, or whether the respondent alone stood in that 
relation to the deceased. Ma Ye had been married ; her husband, Ko 
On, predeceased her by a few yeirs ; and she was childless.. The two 
litigants are sisters by blood, being both daughters of a lady named Ma. 
Ku, who was cousin of Ma Ye. The respondent; who is the elder of.tne 
two sisters by a year and some months, is admitted to be a kettima 
adopted daughter of Ma Ye ; aud the suit, which was initiated in the 
Court of the Judge of Moulmein by plaint on the 19th September 1899, 
was: brought -to- obtain a declavation that the appellant ‘is kertima 


‘daughter of Ma Ye, and: entitled to a half of her estate. ‘The written 
’ statement of the respondent was, in substance, a denial that the appel- 


lant had been adopted ; and: the first and leading issue settled for the . 
trial of the cause, to which alone the attention of their Lordships was. - 
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invited was as follows : ‘“‘ Was the plaintiff adopted by the Inte Ko On 
and Ma Ye so as to entitle her to inherit ? ” 
Evidence was taken before the learned Judge of Moulmein, and on 
commission, and on the 7th November 1900 he decided in favour of the 
appellant. On appeal this judgment was reversed on: 8th August 1901 
by the Chief Court of Lower Burma. 
Upcn the issue in the suit, which has been about set forth, it is to 
be observed that the thing to be established is a relation between these 
two persons, Ma Ye and the appellant. Neither ceremony nor written 
document is required to constitute or intiate that relation. There must 
be, on the one hand, the consent of the natural parents, and, on the 
other, the taking of the child by the adoptive parent with the intention 
and on the footing that the child shall inherit. What has.to be ascer- 
tained is whether with the consent of her parents the appellant was 
adopted by Ma Ye as her child and one of her heirs. 
While the consent of the natural parent is a legal condition of the 
relation, this cannot seriously be said to present any substantial difficulty 
_in the way of this appellant. From her early childhood she and her 
mother were left by her father to shift for themselves, and her mother 
had before her marriage lived in Ma Ye’s house and was on affectionate 
‘terms with that lady. It happens that while the mother is dead the 
father was examined on commission, and he gave direct and positive 
evidence’of his consent, and of the adoption; and the Judge has 
believed his testimony. rec 
The question of fact whether the appellant was adopted by Ma Ye 
and treated by her-as her f&eilima adopted daughter is to be deter- 
mined as a question of evidence. A few of the more salient facts must 
be note: in the order of time.. : 
The appellant, to begin with, was born in Ma Ye’s house, in or about 
1857, so that the early incidents of her childhood are sufficiently remote 
_ to account for inaccurate or varying recollection on the part of the 
witnesses. Between her birth and the death of her natural mother, 
which occurred in or about 1869, there is a period during which she 
lived at times with Ma Ye and at times with Ma Ku. From Ma- Ku’s 
death to her own first marriage, she lived with Ma Ye, a period of four 
or five years. In or about 1873 she married Ismail Lotia. While the 
circumstances of this marriage were not creditable and would have 
strained any but a strong tie, this’ was very soon condoned; the 
husband was employed by Ma Ye ; the appellant’s first two confinements 
took: place in the house of Ma Ye; and the third in a house hired by 
that lady. The first husband died in or about 1884, and from his death 
the appellant and her children ‘lived in Ma Ye’s house until her second 
marriage in or about 1888. This second marriage, again, was not at 
first regarded as satisfactory, and it was delayed until Ma Ye’s consent 
was obtained. From that time, the appellant, while living with her 
husband, was frequently at Ma Ye’s house, and Ma Ye frequently at 
hers ; and one of her children was constantly with Ma Ye. 


: Finally, Ma Ye died in the arms of the appellant, on 14th April 
99. . ; re 
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These bare facts in the appellant's life show that from her own birth 
to Ma Ye’s death the two are closely associated in Ma Ye’s house. Nor 
can it escape observation that on the death of mother and husband the 
appellant reverts to Ma Ye’s house, and that even during the lives of 
mother and husband that house is more to her than it would be but for . 
some special tie. Further, the care and authority of Ma Ye are exerted 
when occasion arises. , es 

The outline thus drawn is filled up by numerous witnesses ; and 
their Lordships, looking to the nature of the matters spoken to by those 
witnesses, cannot but ascribe a special weight to the impressions formed 
and the conclusions arrived at by the Judge of first instance. One 
consideration, however, must be mentioned as considerably narrowing 
the controversy. 


At an early stage of the trial, the counsel for the respondent admit- 
ted that whenever the respondent and the appeliant during their. youth 
were together in Ma Ye’s house they were treated in the same manner, __ 
except that the respondent alleges she was and the appellant was not 
entrusted with the keys. The significance of this admission lies in the 


' fact that the respondent was, on ‘her own showing, a keftima adopted 


daughter. Accordingly it is admitted that in Ma Ye’s house the appel- 
lant was treated as a ketlima adopted daughter was treated; and _ this 
‘applies to not weeks, or months, but years. (The matter of the. keys 
does not detract from the admission, as presumably this was an 
indivisible privilege and the respondent was the elder sister.) 


Again, the true:question being, what was the relation ? it is a 


' question of secondary, although doubtless considerable, importance, 


when it began. The respondent and the learned Judges in the Court of 
Appeal have made much of the fact that the witnesses for the appellant 
ascribe the adoption, some to one period, and some to another. At the 
distance of thirty or forty years, it is not surprising that there should 
be this variance. But it has not been shown to the satisfaction of their 
Lordships how this objection meets or gets rid of the large body of 
evidence which goes to prove that Ma Ye called both girls her daughters 
‘and told people they were her daughters, while Ma Ye’s conduct towards 
the appellant completely accorded with the truth of the statements 
thus ascribed to her. - It seems probable that the true solution of the 
question as to the time of adoption is the simple one adopted by the 
learned Judge of first instance, that the father of the two speaks truly 
and that the appellant was adopted in her. early childhood; that Ma Ye 
let the natural mother have the girl much with her while young ; that 
the appellant’s return to Ma Ye’s house’ on the death of her natural 
mother looked of itself like an adoption; but that her position as Ma 
Ye’s adopted daughter had existed all along. The vicissitudes of the 
appellant’s matrimonial affairs throw her life into strong contrast with 
the more steady and stay-at-home life of the respondent: but these 
circumstances cannot abate the result already brought about, while in 
one view they render the more significant the intimacy which subsisted 
between the appellant and Ma Ye, from the earliest days of the 
appellant down to the last moments of Ma Ye. 
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The learned Judges in the Chief Court of Lower Burma have 
discussed the evidence in much detail, some of their appreciations and 
discriminations being of a character more generally possible to the 
Judge who heard and saw the witnesses. But, towards the close of his 
judgment, Mr. Justice Birks says :-— 

It is clear that the fact of adoption has been inferred from the conduct of Ma Ye 
to the plaintiff, and had Ma Me Gale (the appellant) been the only daughter of Ma 
Ku, I think the Judge might have been justified in his inferences. The conduct of 
this kindly old couple may be easily explained by the fact that the two sisters were 
very fond of each other, and that they did not wish to make any difference of 
treatment apparent. 

This rather round about explanation is not to be found in the 
deposition.of the respondent, who ought to have known, and is un- 
supported by the rest of the evidence. Nor does the learned Judge 
furnish any satisfactory explanation of the body of testimony which 
explains this identity of treatment by Ma Ye’s own statements that 
both girls were hers. To say, as Mr. Justice Fox has done, that these 
‘things took place long ago, and that the Burmese are proverbially 
inattentive and inexact, is an observation which hardly meets the 
circumstantial and unshaken evidence given by several persons on a 
point the importance of which was crucial, and on which cross- 
examination has failed of any substantial effect. 

Their Lordships are satisfied that the case was rightly decided by 
the Judge of the first instance, and they will humbly advise His Majesty 
that the appeal ought to be allowed, the judgment of the Chief Court 
of Lower Burma reversed with costs, and the judgment of the Judge of 
the Court at Moulmein restored 

The respondent will pay the costs of this appeal. 


Privy Council. 
(On appeal from the Chief Court of Lower Burma.) 


Before Lord Robertson, Lord Collins and Sir Arthur Wilson. 


MA WUN DI and ANOTHER—APPELLANT 
v, 
MA KIN AND OTHERS—RESPONDENTS. 


Marriage,—Presumption of marviage from cohabitation with habit and repute—~ 
Nature of repute—Customs regarding relations of sexes—Privy Council— 
Practice—Point not raised in Lower Courts. 


The general presumption of marriage arising from cohabitation with habit and 
repute will only apply where there is a body of neighbours or some sort of public 
among whom the repute can arise. 

In view of the nature of Oriental customs regarding the relations between the 
‘sexes, it is especially necessary, before drawing the presumption above referred to, 
to consider carefully whether the habit and repute proved is habit and repute of that 
particular status which constitutes lawful marriage. 

Where it was urged that one of the issues framed in the suit was susceptible of a 
wider construction than had been given to it in the Lower Courts, but.where the 
parties themselves, by their conduct of the case had construed it in the narrower 
‘sense, the Privy Council refused to entertain a question arising under the wider 
construction. 

Ma In Than v. Maung Saw Bie. S.J., L.B., 103, referred to. 
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This was an appeal from a judgment of the Chief Court of Lower 
Burma on its Appellate Side. The following judgment of the Chief 
Court (Sir Harvey Adamson, Chief Judge and Mr. Justice Fox) was 
delivered on the 19th March 1906 by— ° 

Adamson, C.J.—The question in this appeal is whether the first 
appellant, Ma Wun Di, was the legally married wife of the deceased 
Maung Gale, or whether she was merely his mistress. 

Maung Gale’s domicile was Burma, but his business required him 


‘to live for long periods in Siam. He went to Siam in 1887, and except 


for a few visits to Burma, he resided:in Siam until his death in 1894. 
From 1887 to 1894, while in Siam, he cohabited with first appellant, 
ancl she lived in his house. 

Maung Gale had'a wife in Burma, the first respondent, Jong before: 
he went to Siam. It is not alleged that he was ever divorced from. her,. 
nor is it alleged that the first | appellant was not fully awalu that 
Maung Gale had a wife in Burma. 

The learned advocite for appellants has Send to the well known 
principle that the presumption of marriage arising from cohabitation: 


‘with habit and repute can be rebutted only by the clearest and most 


satisfactory evidence. It would i in my opinion be quite unreasonable:. 
to allow this presumption to arise or have.any weight-in the case of a 

woman.who enters into a union with a man with her eyes open to the 

fact that the man has already a legally married wife. It is not 

forbidden to a Burman Buddhist to have two wives at the same time,. 
but it is universally.conceded that the leading pr inciple of sagen 

is rather monogamy than polygamy, thal polygamy is rare, and that 

is considered disrespectable. On the contrary, I should be inclined a 
say that if a woman cohabits with a Burman, whom she knows to be: 
the lawful husband of another woman, the presumption is that she is a 

mistress and not a wife, and I would add that the presumption is 

strengthened if, as in the present case, the cohabitation is behind the 

back and without the knowledge of the first wife. 

The alleged marriage between the first appellant and Maung Gale 
occurred in Siam, and it is necessary to consider the marriage law of 
that country. The appellants, throughout the case, have assumed that . 
the marriage law of Siam is exactly the same as the Burman Buddhist 
law. of marriage. .The respondents have produced a decree of His 
Majesty the King of Siam, dated 1898, defining the principles of the 
marriage contract in Siam, and the manner’in which foreigners residing 
in Siam may obtain proof of marriage. The latter part of the. decree 
need not be considered, because it was passed long after the union of 
the first appellant and Maung Gale. But the first part of the decree is. 
important, as.it shows that marriage is governed by exactly the same 
principles in Siam and in Burma. Marriage is a contract in both 


countries. 


- The witnesses peotnded by the appellants are four from Moulmein, 
and seven who were examined by commission in Siam. 

The most important of the Moulmein: witnesses.is Maung N yein.. 
He accompanied Maung Gale to Siam, lived with him there, and.was. 
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present when Ma Wun Di and Maung Gale came together. -He states 
re married, on the ground that they lived together, ate 
rer, and slept together. It is a clear from his evidence ‘that 
“ag no marriige ceremony. He states that the girl was asked 
aung Gale’s Burman friends who had accompanied him from 
ein. No Shan officials were present, and there was no real 
1ony. Had there been any marriage ceremony, he must have 
known it, and as he was a witness Hostile to the respondents, he would 
not have ‘failed to tiantion it. Now Maung Gale was a weaithy man. 
He was one of considerable importance in Siam, and it is stated 
that he lived like a prince. A man of such importance, if he had been 
entering into a.real marriage, would-have done it with show and 
ceremony. 

Besides Ma Wun Di, three concubines lived in Maung Gale’s house. 
Each of the four had separate rooms. This condition of affairs is also 
somewhat inconsistent with the theory of marriage. . 


The next Moulmein: witness, Shwe La, lived for some time with 
Maung Gale in Siam. He states that Maung Gale had Ma Wun Di 
and three lesser wives in the house. He sometimes ate with all of 
them, but he did not eat with, any.of them when he had visitors. 
Ma Wen Di was not dressed so well as the wives of Siamese with the 
same wealth as Maung Gale. 


-The next. witness, Maung Bin, does not help the appellant much. 
He was a servant in Maung Gale’s house, but he appears to have held 
all these women in considerable contempt, The last Moulmein 
_ witness, Shwe On, is important. He was in the house with Maung Gale 
and Ma Wun Di when Maung Gale died. He-wrote to Maung Gale’s 
relatives in Moulmein, but apbarently did not think it worth while to 
mention that Maung Gale. had a wife in Siam. He informed the 
British Consulate of the death. The Consul took. char. ge of the 
property, without any objection being raised by Ma Wun Di. A relative 
from Moulmein subsequently took out letters of administration at the 
British Consulate without any objection being raised. 
| The Moulmein witnesses state that Ma Wun Di superintended 
Maung Gale’s house, and kept his keys. . But this is not inconsistent 
with the supposition that she was his head concubine. 

I attach little weight to the evidence of the witnesses examined on 
commission in Siam. There was no means of cross-examining them 
or of testing their evidence in any way... They say that Maung Gale 
and Ma Wun Di lived together and borrowed money together, and 
were regarded as being man and: wife. Some of them talk of a 
ceremony of marriage, at which there was a reception of Shan elders, 
But in the face of Maung Nyein’s statements a is impossible to believe 
this evidence. 












The appellants place much reliance on two documents. One is a 


certificate of nationality as a British subject of Maung Gale, in which 
under the heading ** names of female relations living with Maung Gale"” 
is entered ‘“ Ma Wun Di, wife.” The other is a decree of a Siamese 
Court for money against Maung Gale, husband, and Ma Wun Di, wife. 
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I do not think that these documents afford a very strong inference that 
thé relation of husband and wife actually existed. : 


On the whole I think that the evidence is quite as consistent, and in 
fact more consistent with concubinage than with marriage. - 


The conduct of Ma Wun Di, subsequent to the death of Maung 
Gale, raises the strongest inference that she did not regard herself as 
having the status of wife. She allowed the whole of Maung Gaie’s 
property to be taken possession of, first by the British Consul, and then 
by Maung. Gale’s relations from Moulmein, without raising a protest. 
Though Maung Gale died in 1894, and though a law suit was going on 
about his estate for many years, she never intervened, and it was not 
till 1902, eight years after Maung Gale’s death, and after she had 
herself married again, that she took any steps to assert her rights as a 
married woman, or to obtain a share of his estate. _ 

As regards Maung Gale it is very clear from his letter to his wife in 
Moulmein (Exhibit I) which was written in 1890, three years after he 
had united with Ma Wun Di, that he did not regard Ma Wun Di as 
having the status of a wife. 

There is much evidence on the record that shows that it is 
customary for Burman foresters from Moulmein, who have to spend 
long periods in Siam on business, to take concubines in that country. 


' One witness states that these girls can be got for Rs. 5 or 10 each. 


Maung Gale was a special sinner in this respect: At the same time he 
would have five or six concubines, all under the age of 16.: Several of - 
these lived in the,same house as Ma Wun ‘Di, and the evidence does. 
not convince.me that she differed in any way from them, except that 
she may have been the head of the harem. 

if anything more is wanting to discredit the appellant's case, it is to 
be found in the circumstances under which the suit was br ought. The 
respondents had a protracted litigation with Tha Hnyin, the brother - 
of Maung Gale, which ended in Tha Hnyin compromising the case by 
paying Rs. 53,000, Within a few days after the. compromise, a claim 
was made on behalf, of the appellants fora share in Maung Gale's . 
estate. It is Exhibit II. Ma Wun Di states that it was made without 
her authority or knowledge. Ma Wun Di has had to admit, after 
much prevarication, that she is financed for the purpose of this suit by 
Tha Hnyin and his. son U Baw. The stamp for Rs. 900 which is on 
the plaint is endorsed by the Treasury Officer as having been sold to 
U Baw. Itis therefore pretty clear that in this suit Ma Wun Di §S 
only the tool of Tha Hnyin, who is grieved because he lost Rs. 53,000 - 
in the previous suit. 

For the reasons stated above I agree with the lower Court that 
Ma Wun Di was not the legally.married wife of the deceased Maung 
Gale. 

The learned. advocate for respondents raised a question of Buddhist 
-Law;-as. to.whether a Burman Buddhist can legally imarry a second 
wife, during the lifetime of his first wife, without her consent. I regret 
that, taking the view that I have taken of the facts, the question does 


“not require a decision in this casé. I may say, however, that the 
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arguments of the learned advocate, which he has embodied in a very 
interesting printed pamphlet, appear to me rather to throw doubt on 
the ruling of the Special Court in Ma In Than v. Maung Saw Hla (1), 
that a second marriage by the husband without the first wife’s 
consent does not constitute a ground for a divorce at the instance of 
the first: wife, than to prove the broader proposition that a second 
marriage under these circumstances is null and void. That there is a 
custom of polygamy among Burman Buddhists is beyond dispute. 
That. it issanctioned by texts inthe Dhammathats is also beyond dispute. 
In view of the existing custom, I think that it is now too late to dissect 
the Dhammathats and to say that the law, as contained in certain 
portions of them, is not to be applied to Buddhists because it appears 
_ to have a Hindu origin and to have special reference to Hindu usages. 

I would dismiss the appeal with costs. 

Fox, J.—I agree in thinking that on the evidence in the case it 
was not proved that Ma Wun Di was a wife of Met Gale entitled 
to share in his estate. 

The jaddiurent of their Lordships of the Privy ere was delivered 
on the 2nd December 1907 by— 

Lord. Roberison.—The question in this appeal is one of fact ; and 
it has been decided against the appellants by two Courts. The: case, 
however, deserves attention, for there has been a strong appeal made 
to the general presumption of mar riage arising from cohabitation with 
habit and repute. 

It is necessary, before applying this presumption, to make sure 
that we have got the conditions necessary for its existence. It is not 


superfluous to suggest {that, first of all there must be some body of ° 


neighhours, many or few, or some sort of public, large or small, before 
repute can arise. Again, the habit and repute which alone is effective 
is habit and repute of that particular status which, in the country in 
question, is lawful] marriage. 


The differences between English and Oriental customs about the — 


relations of the sexes make such caution especially necessary. Among 


most English people, open cohabitation without -marriage is so. 


“uncommon that the fact of cohabitation in many classes of society of 
itself sets up, as matter of fact, a repute of marriage. But, in countries 
where customs are different, it is necessary to be more nee eer c 
more especially owing to the laxity with which the word “ wife” 
used by witnesses in regard to connexions not reprobated by ree 
but not constituting marriage. 

In the'present case the broad facts are these : a domiciled Burman, 
Maung Gale, had his house and wife at Moulmein in Burma ; his 

_ business took him to Siam, and there he lived for years with various 
other women, and with the principal appellant, Ma Wun Di, who, for 
shortness, will be called the appellant. The appellant has maintained 

‘that, while the other women were concubines, she was a wife, taken as 


a second wife, the first being all the time in Burma. The opposite | 
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contention is that, while the ele was older than the ot a women 
(who all lived in the same house), and had, for that reason aud also 
fox reasons of choicé,’a stronger hold on'the men, yet she has not made 
ut the status of a wife. itis a noticeable feature of the case that the 
appéeliant, in ber own evidence and in the evidence of other witnesses. 
examined for her, endeavoured to set up a marriage ceremony as having. 
inaugurated the connexion’; but her counsel in ihe appeal declined to 
7 in this part of her case, which was represented as resting cn 
habit and repute.. Now the fat difficulty is that apparently this is a 
part the world where there are not many people at all to act th 
part of neighbours or the public ; ancl at all events there is no amnatiie 
evidence of recognition cf this woman, in her quality of wife, by people 
external to the house and independent of it. What evidence she has 
is that of the people who either speak to the abandoned mar riage 
ceremony or distinguish her position in the house as one cf more: 
consequence, and her stay. in it as of longer dutation, than these of the 
other women. In truth, when all is said, there i is little more pointing: 
to marriage than the use of the word “ wife ’ by some of the'witnesseS: 
and the most cursory, as well as the most careful examination of . 
the evidence shows that it is applied to persons. whose status is not: 


matrimonial. 

-Nor has the aiipellgat in evidence or te argument, faced the grave: 
difficulty. which arises from the existence of the lawful wife in Burma. 
The following observations of the Chief Judge are opposite and. 


weighty :— 

It is not forbidden toa Burman Buddbist to have two wives at the same tines: 
but it is universally conceded that. the leading principle of Buddhism is rather- 
monogamy than polygamy, that polygamy is rare and that it is considered disres- 
pectable. On the contrary, I should be inclined: to say that if a women cohabits 
with a Burman whom she knows to be the lawful husband of another woman, the: 
Presumption is that she is a mistress and not a wife ; and I would add that the pre- 
sumption is strengthened if, as in the present case, the cohabitation is Belen the: 


back and eee the knowledge of the first wile. 








There remains to be noticed one point whieh the appellants” 
counsel treated as part of his case of habit and repute, and which 
seemed to be regarded as the most substantial item ot it. Maung Gale). 
in 1887,. obtained a certificate of nationality as ‘‘a British subject, 
proposing to travel in Siam.” Jn 1891 he renewed it ; and as part of 
the docket of renewal, which is signed by the Acting Vice- Consul, are: 
the words :‘* Names of female relations living with Maung Gale: (1) 
Ma Wun Di, wife ; (2) 1 I Mun, sister-in-law.” The argunient upon: 
this document is that the appellant could only be entitled to be named’ 
in this certificate of nationality if, by marriage, she had acquired her- 
husband’s certified nationality. ‘On this, however, itis to bé observed,. 
first, that this is not evidence of repute at all ; the Vice-Consul is not: 
proved to have had. any personal knowledge of these people at all, and 
the most it comes to is that, on this occasion, Maung Gale said that: 
Ma Won Di was his wife. But, fucther, any value or relevance which 


‘this’ writing has in the. present case is entirely taken away by the- 


addition of the sister-in-law, who on no theory was a naturalised: 
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British subject. The truth probably is that the entry is put in merely 
as an item of information identifying Maung Gale, in addition to those 
given in the body of the certificate. 

The appellants’ counsel endeavoured to raise the question whether 
the second appellant, who is the son of the first appellant by Maung 
‘Gaie, was not entitled to a share of Maung Gale’s estate, even assum- 
ing no marriage to be proved. Whether the third issue in the suit was, 
in its terms, susceptible of the wider constructiou thus suggested for 
it or not, the parities, by their conduct of the case, have construed it 
in the narrower sense of assuming the existence of a marriage ; and 
the point urged by Mr. Roskill having been submitted in the conduct 
of the -case to. neither Court, their Lordships are unable to entertain 


this question. 
Their Lordships will humbly advise His Majesty that the appeal 


ought to be dismissed. The appellants will, pay the costs of the 


appeal. 





Before Mr. Justice Hartnoll. 
(Original Civil Jurisdiction.) 
(1) THA TU 
(2) MA THEIN ME 
(3) TUN MYAT 
(4) MA SAW YIN | 


(5) TUN U 
Connell and J, R. Das—for plaintiffs 


Pennel and R. N. Burjorjee—for defendant. 
Inheritance—Share of eldest daughter in property inherited Ly 
mother. 7 
A, female Burmese Buddhist, died leaving a husband and five daughters. 
HAeld—that the eldest of these daughters was entitled to a quarter share of 


certain property which A had inherited from her mother. : 
Ma Ky Kyi and one v. Ma Thein and others, 3 L.B.R., 8; Ma Thin and 


onev, Ma Wa You, 2 L.B.ik., 255 ; referred to. 
In this‘case Maung Tha Tu, Ma Thein Me and Maung Tun Myat, 
Ma Saw Yin and Maung Tun U, minors, by their next friend, 
faung Tha Tu, their father, sue Maung Bya for the recovery of 
Rs, 29,514-2-8, which they claim as their inheritance. 

; They state that there was a certain piece of land measuring 17°11 
acres situated at Mahlwagén Kwin, Tamwe Circle, which was 
undivided family property left by one Ma Paw, who died about the 
year 1897. and who left behind her three heirs—her children Ko Taung, 
Ko Bya and Ma Shwe Meik. Ma. Shwe Meik died in the year 1899 
and left behind her husband Maung Tha Tu and five children—Ma 
Nyein and the 2nd, 3rd, 4th and 5th plaintiffs. Ma Nyein sold here 
share in the paddy land to Ko Bya. The land was subsequently 
acquired by Government and a sum of Rs. 98,382-8 was paid for it. 
Though they have asked the defendant to give them their share, he 


refuses to do so. 
* * * i ‘2 


Lo. MAUNG BYA. 


Buddhist Law : 
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The fifth and tenth issues I shall deal with together. They are— 


“To what sums out of the compensation awarded (if any) are 
plaintiffs or is any one of them entitled ? ” and’ 
“ To what share in Ma Paw’s inheritance is each of the plaintiffs 
' entitled 2?” 


The property descended from Ma Paw, and when she died, she 
left behind three heirs—Ko Taung, Ko Bya and Ma Shwe Meik. It 
has been entitled by the case of Ma Kyi and one. v. Ma Thein 
and others (1), that each of these heirs took an equal share in this 
land. So Ma Shwe Meik’s branch possessed a third share: The 
plaint states that Ma Nyein has sold her share in the land to U Bya. 
In deciding the shares of her co- heirs we have therefore first to decide 
what was her share. 

It is claimed by plaintiffs’ counsel that Maung Tha ‘lu is entitled 
to half of the third share of the land, and that each of Tha Tu's and 
Shwe Meik’s children is entitled to Gakctents of the third share. The 
point, however, is, whether Ma Nyein, who is the eldest daughter, was 
not entitled to a. quarter of. the third share, and so whether this 
amount should not be deducted before calculating the shares of Tha 
Tu and the-other children instead of one-tenth. The. latest case which 
I have been able. to find dealing with the share of an eldest daughter 
is that of Ma Thin and one v. Ma Wa Yon (2). In that case it was 
decided that a daughter being an only child is entitled to claim a 
one-fourth share:of.her parents, joint estate from her mother, when the 
latter remarries after the father’s death. So the case: is slightly 
different to the. present’ one.. In the present case the mother died 
leaving five daughters, and the father has married again. Section 33 
of the Digest. on: Buddhist. Law gives the texts of the Dhamuathats 
on the partition between father and daughter on the death of the 
mother. The texts differ, bnt the weight of authority seems to be 
that the eldest daughter is entitled to a one-fourth share from the 
father. Section 45 deals with the partition when the father wishes 
to remarry. The Yazathat, Dhamma and Manugyé give . the 
daughter a one-fourth share. The following reasons are given for 
favouring the eldest daughter :— 


Vilasa— 


Because the parents obtained him or her through the prayers offered at the 
early .period of their wedded life, and they acquired property with his or her 
assistance. 


Dhasn jal blips 


Because she belps in: the. acquisition of property by wordng with the parent 
before the younger children are born ; and when the mother passes ‘away she 
assumes the duties of the mother in looking after household affairs, in preserving 
the integrity of the family and iin HeOerNg, assistance to those relatives who are 1n 
need of. it. ’ 


Picino 


The eldest child gets one share because he or she upholds: the parents’ position 
and rank and continues the family 





-Q3 BBR, 8 1 (212 LBR, 255. 


Iv. | LOWER -BURMA RULINGS. 183 








I must therefore hold that Ma Nyein’s share was one-fourth of 


her mother’s share. 
The share to which the plaintiffs are entitled I therefore decide 


to be three-quarters of the one-third that Ma Shwe Meik’s branch 


inherited. 
; * * * * * 








Before Mr. Justice Hartnoll. 


1. MAUNG CHO: 1. MA CHA, wrpow or Cuvuau Hvar. 
2, LAW LIT + » +2. EYONG CHIN SENG. 

3, SIT LAY 3 13. CHUAH MAR. 

Lentaigne—for appellants (plaintiffs). | Pernnell—for respondents (defendants). 


Trust for religious purposes—Sutt to appoint trustee and recover trust property 
—Cause of action—Misjoinder—Right to sue stranger to trust—Heir of 
trustce—Civil Procedure Code, ss. 28, 43, 45, 539. 

B and C were alleged to have been joint trustees with A of a certain: religious 
trust, the funds of which amounted to Rs. 2,300. Of this sum Rs. 2,000 was Jent on 
a promissory-note in the names of A, B and C to . The balance Rs. 300, and 
the promissory-note remained with A. A died, and the money and the promissory- 
note then passed into the hands of E, his widow 2nd heir. A fresh trustee, F, was 
appointed, But E refused to make over the property to him. Band C now alleged 
the Rs. 2,000 was advanced in equal shares by them and by A, and that the sbares 
advanced by them did not come out of the trustfunds In view of their claims, D 
' refused to repay the Rs. 2,000 to the new trustee, F. 

F, with other persons interested in the trust, brought a suit against E, Band C 
for (1) the appointment of a trustee, (2) a declaration that the Rs. 2 ,000 and the 
Rs. 300 were trust property, (3) the vesting in the trrstee of the Rs. 300 and the 
papers belonging to the trust, and of.the right to use for the Rs. 2,000, and (4) an 
order to E to hand over to the trustee the Rs. 300, the promissory-note and other 
papers belonging to the trust. 

The suit was contested on two main grounds of law: the first of these was that 
the joining of E, B and C as defendants constituted radical misjoinder, inasmuch as 
the cause of action against B and C was not the same as that against E. 


Freli,—that the plaint disclosed only two real causes of.action, namely, (!) the 
appoittinent of a trustee for the trust funds, and (2) the vesting in the trustee of the 
property of the trust in the hands of E; that B and C were concerned in the first 
cause of aclion as they were themselves members of the congregationinterested in 
the trast : that the loan on the promissory-note did not constitute a cause of action 
distinct from the claim for the Rs. 300, and that therefore the joining of Band C 


= ; with & did not constitute misjoinder. 


The sécond ground on which the suit was. contested was that so much of it as 
referred to the recovery of the property of the trust did not fall within the scope of 
section 539 of the Cade of Civil Procedure. 

Held,—that while section 539 of the Code of .Civil Procedure gives no right of 
Suit against strangers to the trust, EB was not a stranger to it, but herself held in 
trust the property that had come into her harids, as the heir of all the rights and 
liabilities of A, and that it was sufficient for tne purpuse ol bringing the suit under 
section 539, that B and C were alleged in the plant to have been joint trustees with 
A. Whether they were so or not was a question of fac: to be decided on the evidence, 

Narsingh Das v. Mangal Dubey, (1882) I1.L.R.5 All, 163; Mullick Kefait 
Hossein v. Sheo Pershad Singh, (1896) 1.L.R. 23 Cal., 821; Ganeshi Lal v, Khairatr 
Singh, (1894) 1.L.R.16 All., 279; Varajlal Bhaishanker v. Ramdat Harikrishna, 
(190i) T.L.R. 26, Bom., 259; Budree Das Mukim v. Choont Lal Johurry, (1906) 
LL.R, 33 Cal., 789 ; referred to. 

Budh Singh Dudhuria v. Niradbaran Roy, (1905) 2 C.L,J., 431, followed. 
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1906. This suit was one brought under section 539 of the Civil Procedure 
icing WES Code, and the plaint set forth— 

e (1) that the Hock Lein Kyong temple is a Chinese temple at 
Ma CHaw, '  * Tavoy which was founded about forty years ago by one Chee 
_ What and to which all the Chinese at Tavoy have access ; 

: (2) that the trusteeship was held by certain persons consecutively, 

the names cf whom are given, and of whom the last is one 
Sit. Lay, the third plaintiff ; 

(3) that.a sum of Rs. 2 ,300 was at the credit of the temple funds, 
Rs: 23000 of which had been lent out on a premissorv-note 
inethe: names of Chuah Huat, Eyong Chin Seng and Chnah 
Mar,—the frst being a deceased trustee and the second and 

third being the second and third defendants,—and the remain- 

_ ing: Rs. 300 of which remained in the hands of Chuah Huat ; 

(4) that, when Chuah Huat died, this Rs 300 and various papers 
came into the hands of Ma Chaw, Chuah Huat’s widow and 

. first defendant, and.that Ma Chaw had been asked: to hand 

over: to the next trustee the property of the temple but that 

she: had refusedto doso; . 

(5): that demands had been made on Chu iy Yin, to whom the 
Rs. 2,000 were lent, for payment of the principal and interest, 
but:that he had refused to pay the monies over as the second 

' and third defendants claimed to be entitled to such menics ; 

(6) that'since Sit Lay had been appointed trustee he had inade 
like demands against the defendants without success. 


Hence the plaintiffs prayed for a -decree under section 539, Civil. 
Procedure Code— 

(a) appointing Sit Lay (orsome other person or persons) to he a 
trustee of the temple ; 

(b) declaring that the promissory- ss for Rs, 2,000 execuled by 

Chu Lu Yin and the Rs. 300 c%sh in the hands of the | first 
defendant was part of the trust property ; 

(c) vesting in such trusiges the property belonging to the said 
temple and especially the papers, dccuments, cash and other 
property nowin the hands of the first. defendant and the 
right to recover the principal and interest ‘due cn. the 
promissory-note ; 

(d) directing the first defendant to hand over to the ale 
the papers, documents and property belonging to ti 
in her possession and especially the eet re = pened for 
Rs. 2,000 executed by Chu Lu Yin and the sum of Rs. 300 

. or other sum in her possession belonging to the temple 
(e) for such further or other relief as would seem fit, and for costs. 


Ma Chaw pleaded that she had received notices from the plaintiffs: 
_ and other defendants to hand over. the promissory-note to them, that 
‘she had kept it fearing if she handed it over to one party she would be | 
sued. by the other, and that she asked the Court to take it and strike 
her name off as.adefendant. ‘The second and third defendants pleaded. 
inter alia that the Rs. 2,000 lent to Chu Lo Vin had been subscribed 








4 
A 
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equally by the deceased trustee Chuah Huat and themselves and so that 
they are entitled to Rs. 1,333-5-6. he District Judge gave a decree 
Araaing practicaily all the relief claimed in the plaint. 
The defendants appealed and the main grounds of law of their 
appeal were— O, 
{1) that section 539 of the Code of Civil Procedure has no applica- 
tion to suits brought to recover trust property from.outsiders ; 
(2) that there was radical and fatal misjoinder ; 

‘he learned Divisional Judge found in favour of the defendants on 
hoth these points and accordingly varied the decree of the District 
Judge by merely directing that there would be a decree appointing 
the third plaintiff trustee of the temple subject to the conditions laid 
down by the District Judge. 

From this decision a second appeal has been made to this Court. 
The main grounds of appeal are— _ 

(1) that there is no radical misjoinder ; 
(2) that, it there was any technical defect in instituting the suit, 
the lower Appellate Court should have held that as it had 


1906, 
MAuUNG CHO 

Us se 
Ma Cuaw. 


not been raised in the original Court it could not be any ~ 


ground for altering the decree on appeal ; 

(3) that the lower Appellate Court erred in holding that pari 
of the matter which was dealt with was outside the provi- 
sions of section 539, Civil Procedure’ Code, and that for 
that portion the plaintiffs were not entitled to institute 
the suit. 

It is clear that in the District Court the question of misjonder was 
not raised, and so that in certain classes of misjoinder the point could 
be raised in appeal; but in this case radical misjoinder of causes of 
action has been pleaded, 

The subject has been discussed and decided in the followi ing cases : 


Mite th Das v. Mangal Dubey (1), M Mullick Kefait Hossein v. Sheo 


Powiat Singh (2), and Ganesht Lal v. Khairati Singh (3). In the 
first case it was held that the Court of first instance had properly 


rejected the plaint, the suit being open to the cbjection that different 


ctuses of action against different defendants separately had .been | 


joined, for which procedure no sanction was to be found in the Code 
of Civil Procedure. The decision in the other two cases followed the 
same line of argument: As I agree with the reasons given in the 
_above-quoled cases, it-is unnecessary for me to here recite those 
reasons afresh. To bring a suit under section 45 of the Code of Civil 
Procedure, the causes of action must be joint as to all the defendants, 
and if they are not, in my Opinion, there is radical and fatal misjcinder, 
_ which cannot be cured by section:578 of the Code. In the case of 
Varajlal Bhaishanker v. Ramdat Harikrishna (4), it was held that 
although the defendants had not really. been prejudiced by the 
misjoinder; it was impossible to hold that the case fell within 
section 578, that.that section only applies to. mistakes and i irregularities 


(4) (1882) ILL.R 5. AIL, 163. -| {3) (1894) LLR 16 All, 279. 
(2) (1896) LL-R. 23 Cal., 821. j (4) (1901) LL.R. 26 Bom., 259. ° 
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subsequently committed in a suit which has been instituted in such a- 
way as to give the Court jurisdiction to try it, that the suit must first 

be instituted in the manner allowed by law, and the law as it stands 

at present does not authorize a suit which is really two separate suits 

in-which separate plaintiffs are concerned to be instituted, nor does it 

give the Court jurisdiction to entertain a suit thus instituted. With 

this view I agree. 


It remains to apply the law tothe present case and see whether 
there has been a fatal misjoinder of causes of action. 


The plaint has not been too clearly worded, but it seems to me 
that there are really only two cases of action disclosed init, namely, 
(1) the appointment of a trustee for the temple ; (2) the vesting in 
him of property belonging to the temple that was in the hands of 
Ma Chaw.: The second and third defendants were joined as they 
disputed the right of the trustee of the temple to two-thirds of the 
Rs. 2,000 secured by the promissory-note. Asregards the matter of this 
promissory-note it does not seem to me to constitute against Ma Chaw 
a separate cause of action tothe matter of the Rs. 300 andthe other 
papers. Itis part of the same cause, which is the property of the 
temple in the “hands of Ma Chaw. Under section 43 of the Civil 
Procedure Code the plaintiffs were bound to include in the suit the 
whole of their claim which they were entitled tomake in respect of 
the cause of action against Ma Chaw, and if they. had not done so they 
would have lost the right to give in respect of the portion omitted. 


‘The appointment of a-trustee is a cause of action joint to all the 
defendants since they aré all three members of the congregation of the 


_temple. In the last paragraph of their written statement the. second 


and third defendants even state that they are fit persons to be trustees. 
As regards the second cause of action, the vesting of .the property of 
the temple that is alleged to be in the hands of Ma Chaw, I cannot 
hold that the cause is not joint to all the defendants. There is only 
one cause, and with regard toa portionof itthe second and third 
defendants are, according to their own story, interested. It seems to 
me,therefore that the plaintiffs were right to join them with Ma Chaw. 
{f the property other than the Rs. 2,000 promissory-note had been a 
separate cause of action to it,. then and in that case I think there 
would have been radical misjoinder, as the second and third defendants 


' would only have been concerned with the Rs. 2,009 ; but holding as I 
- do that as regards the property there is only one cause of action, shen 


the fact that the second and third defendents are only concerned with 
a portion of the same cause does not seem to me to make the suit bad 
for misjoinder. The second and third defendants are in my opinion 
jointly concerned with the first defendant with respect toa portion 
of the same cause of action, and thus I consider that the plaintitis have 
rightly joined ‘them under section 45 of the Civil Procedure Code. 
Where in one cause of action there are several defendants, some of - 
whom are only concerned with a portion of it, it seems to me that 
they can be sued jointly, and that section 28 of the Civil Procedure 
Code applies to such-acase. Unless the whole cause of action was’ 
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included in the suit (and. in-consequence all necessary defendants 
joined), it might be held that section 43 of the.Civil Procedure Code 
would preclude any suit being subsequently brought for a portion of 
the claim omitted in a prior suit. {Iam accordingly of opinion that 
this suit is not bad for misjoinder of causes of action. 

The second point for consideration is whether a portion of the 
matter that was dealt with is outside the provisions of section 539 of 
the Civil Procedure Code, and so that for that portion the plaintiffs 
were not entitled to institute the suit. Numerous cases have been 
quoted to me; but I would refer to the case of Budree Das Mukim 
v. Chooni Lal Johurry (5), in which Woodroffe, J., has written an able 
and exhaustive judgment reviewing the case law on that section. At 
pages 804 and 805 the different cases are quoted and the learned 
Judge writes :— 

There is no doubt but that claims by trustees against persons who are strangers 
to the trust and who set up a title hostile thereto such as alienees and mere trespassers 
holding adversely thereto are not within the section. 

I concur in this view. The point remains in this case as to whether 
the defendants are strangers to the trust and mere trespassers, for 


section 539 of the Civil Procedure Code allows the vesting of property . 


in the trustees under the trust. The plaint alleges that Chuah Huat 
was 1 trustee, that he has died and that the temple property in his 
hands has passed into. the possession of Ma Chaw, his widow. _ If this 
was so, and Ma Chaw does not deny it, what is her position in the 
matter ? As Chuah Huat’s heir she succeeds to his rights and liabilities, 
as far as the estate of her husband that his passed into her hands is 
concerned. Any property of the temple that has come into her hands 
in this manner she would not hold as a stranger to the trast or as a 
trespasser in my opinion. It would devolve on her by iaw and by 
right of her being the heir of her deceased husband and she would be 
able for it in the same manner as he was. She, if it came into her 
possession, would stand in her deceased husband's shoes as far as it 
Was concerned, and her position as heir seems to me to be quite differ- 
ent from that of a stranger to the trust or atrespasser. I am of 
opinioft that as heir she would hold all such property as came into her 
possession in trust, and that she would succeed her husband as trustee 
of it as far as its safe custody and disposition was concerned. I there- 
fore consider that an action against Ma Chaw with respect to such 
property would come within the scope of section 539, the opening 
words of which imply the existence of a trustee, who must be sued. 
As regards. the second and third defendants it is clearly the meaning of 
the plaint that they were trustees jointly with Chuah Huat formerly, 
and are now with Ma Chaw as far as the Rs. 2,000areconcerned. The 
action against them as disclosed by the plaint seems therefore to be 
within the scope of section 539. The mere denial by defendants that 
they are not trustees is not sufficient to take the action out of the scope 
of section 539. If there is such denial and if it is alleged that the 
defendants are not persons who could be made defendants under section 

EERE eis Ee Re AO ace oa a Be ide A SER a ame Or 
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‘general subscription. « and that the second and thi 
_ were entered in the promissory-note as trustees, 
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539, the question-is a matter of evidence. This was held in the case 
of Budree Das Mukim v. Choont Lal Johurry (5) referred to above— 
bottom of page 804-——and again I would refer to the case of Budh Singh 
Didhuria v. Niradbaran Roy (6), where it was held that it is not 
necessary, to make section 539 applicable, that the existence 
trust for. public charitable or religious purposes alleged by the 
should be admitted by the defendant, and that if the trust is 
the question must. be decided by the Court upon the eviden: 
the evidence, however, must be strong and clear that the lands | 
been inalienably and in perpetuity dedicated by the founder for a 
public charitable cr religious purpose. It therefore seems to me that 
the evidence must be considered to ascertain and decide whether the 
defendants are right and proper persons to be sued under section 539, 

and, if it is decided that they are, it must be again considered to deci de 

what trust pr operty there is belonging to the temple that should be 

vested in the trustee, if any, appointed by the Court. 

Ma Chaw’s position I have already discussed, and I have held that 
she must be considered to hold in trust ali temple property devoiving 
on her from her husband. In her examination she states that the only 
temple property she had when the suit was filed was the promissory- 
note. i ‘ 







o 





As regards the second and third defendants there seems ta. me to be 
issory- 


abundant evidence to prove that the Rs. 2,600 lent en the pre: 

note was part of money raised by general subscription, and that with 
the consent ‘of the congregttion it was ient out in the names oi 
Chuah Huat and the second.and third defendants. The District Jucige 
has carefully analyzed the evidence and I see no reason to differ from 








‘the conclusion at which he has arrived. Lu Yin states that the man 
_ was lent to him as temple money, and though he is brother-in- 





the second defendant he does not correberate the defence 









-Shwe Sin states that he wrote the note, and that the names of th 


second and third defendants were added because they were subercinz 
to: whuah Huat and in order that the temple’s interest might’ 
tected: Po Hla, second defendant’s brother, states that the 
was part of the balance of money collected. The second and 
defendants produce no evidence to prove thei 
hold it proved that the Rs. 2,000 were tem 





s money and pat 
ch defendants 





at. 


I am accordingly of opinion that all three defendants are pers 
who can be sued under section 539, both for the 3 purpose of the appoint- 
ment of a trustee and for the purpose of vesting in such trustee all 
temple property with which they are or alleged themselves to be 
concerned. There remains for discussion the Rs. 300 and the account 
books, and here again I see no reason to disagree with the conclusion 
ar rived at by the District Judge. Chuah Huat is proved to have stated 
publicly that there’ was a balance of Rs. 2,300. Sit Lay, v whom I see 
no reason to disbelieve, states.: oe saw the accounts. over. one month 
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hird 


after the death of Chuah Huat:thatis how iknow theamount. T 
defen brought the accounts to the temple.” Kyu Ya, C! 
Buai’s ‘cessci, according to a defence wiiness, announced his inten- 
i i on bel half of aternple. Thereis no good and satisfactory 
that the books of account were handed over. Sit Hai and 
iconiradict each other. and Kyaw Zun is Ma Chaw’s son. 
ms to be no reason for disbelieving Sit Haw, whose danghter 
son, Sit Lay seems to be a vient and proper 
Fle appears to have been already appoinied by 
¢ e passed by the District Judge scems to 
t i consicer that Mat haw should only be 
to the extent of Chueh Huat’s estate that has 
to her possession. 
ge set aside the judgment and decree of the Divisional 
restore that of the District Judge, with the medifcation 
{ the “Habi lity of Ma Claw for the refund of the Rs. 300 is contingent 
on the estate of Chuah Huat that has passed into her hands being 
that’ amount apart from the other property mentioned in the 




























that has passed into her hanéls. 
The respondents in this Court will pay the cost of the appellants 
in this Court and in that of the Divisional Judge. 


| If his estrte so described is not worth Rs. 300, Ma Chaw will |. 
oniy be Hable for the Rs. 300, to the extent of the value of the estate 





. Before Mr. Justice Hartnoll. Civil Regular 


(Original Civil Jurisdiction.) 
MAUNG GALE v, MAUNG BYA. 
J, R. Das —for plaintiff. \ _ Maung Kyaw—for defendant. 
Buddhist Law: Interitance—Share of child of deceased first wife in property 
inheritect during second marriage—Inherited property—Ancestral property, 


A, a Burman Buddhist, died leaving two children, Band C. B was the off- 
spiring of his first marriage, ‘and C the offspiring of a second marriage contracted 
after the death ofthe first wife. A-had inherited certain property from his mother 
during the continuance of the second marriage. The second wife had died before 


Hel:,—that B and C were entitled to equal shares in the said property. 

Shwe Neon v. Ma Mi Dwe, S.J., L.B., 110; Mi Sov. Mi Hma Tha, SJ., L.B., 
177; San On v. Mi Shwe Daing, S.J., L.B., 223 : Tun Luv. Po Yauk, S.J., LB., 255 ; 
Ma Min E v. Ma Kyaw Taki, PJ.,L B., 361 ; Maung Yev. Ma Me,PJ., L. B. , 418; 


referred to. 

In this case’ Maung Gale, a minor by‘his’next friend Maung Po 
Mya, sues Maung Bya for Rs. 21,862-12-6.. He states that his grand- 
mother, Ma Paw, “Gicl in 1897 leaving a piece of land specifically 
described in the plaint, and three children, her only heirs, Ko Taung, 
Ko Bya and Ma Shwe Meik, that his father was Ko Taung and that 
the latter died in 1898, leaving as.his heirs himself and Ma Saw Ngwe, 
that the land has been subsequently required. by Government, 
Rs. 98,382-8-0 having been paid to U Bya for it, and that -U Bya 


refuses to pay him his Share. . rt 
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The fourth and fifth issues are as to what share of Ma Paw’s 
inheritance Maung Gale is entitled. As I have already noted, his 
father’s share seems to have been one-third and so this one-third has 
to be apportioned between him and Ma Saw Negwe. 

Maung Taung had two wives, Ma Si and Ma Ngwe Nyun. Ma Si 
was his first wife and Ma Ngwe Nyun was the second. Ma Saw Ngwe 
is the daughter of Ma Si and Maung Gale is the son of Ma Ngwe 
Nyun. Itis allowed by both parties that Ma Paw died during the 
continuance of the marriage between Ko Trung and Ma Ngwe Nyun, 
that Ma Si died before the marriage of Ko Taung and Ma Ngwe Nyun, 


‘and that Ma Ngwe Nyun died before Ko Taung. Ko Taung therefore 


inherited his share of Ma Paw’s land after Ma Si’s death and during 
the continuance of the marriage between himself and Ma Ngwe Nyun. 
The land was Ko Taung’s ancestral property and so would not seem 
to be in the ordinary accepted use of the term jointly acquired property, 
acquired during his marriage with Ma Ngwe Nyun. One of the earliest 
cases dealing with'the diffrence would seem to be that of Shwe Ngon 
v. Ma Min Dwe (1), in which Jardine, J.C., went into the matter at some 


‘ length. In the cases of Mi So v. Mi Hmat Tha (2) and San On v. 


Mi Shwe Dating (3), the dislinction was again recognized. Agzin in 
the case of Tun Lu vy. Po Yauk (4), the manner in which ancestral 
landed estate devolves in due course of inheritance was again con- 
sidered. In the case of Ma Min E v, Ma Kyaw Tahi (5), the difference 
between the two kinds of property does not seem to have been 
discussed. In the case,of Maung Yev. Ma Me (6), it was ruled that 


‘where there are children of one father by a first marriage as well as 


by a second marriage, the children of the first marriage should have 
equal shares with the children of the second marriage in property 
inherited from a grand-parent after the death of the father. On a 
reference to the Digest of the Burman Buddhist Law concerning 
inheritance or marriage compared and arranged under the supervision 
of U Gaung, C.S.I., it appears that in certain. places the distinction is 
recognized. I would refer to the following passages :—Vol. I, sec- 
tions 7, 172, 237, 244, 245, 246, 247, 252; Vol. II, sections 257 and 
264. 

In deciding, therefore, what the share of Maung Gale is in his 
grand-mother's property it must be remembered that the land inherited 
by his father from Ma Paw was inherited as ancestral property, 


‘and that it was not land acquired during the continuance of his 


parents’ marriage by their joint skill and labour.. Section 237 of the 
Digest mentioned above Volume I, collects the texts of the various 
Dhammathats on the subject of partition between sons of the same 
parents and their step-brothers. These texts, as a general rule, 
deal with property acquired during the second marriage as propetty 


’ acquired jointly, and do not differentiate between property acquired 


by the mutual skill and labour of the man and wife and that inherited 
from their respective parents. Several texts give the offspring of the . 





(1) SJ. L.B., 110, (3) S.J. +, 223, a PJ., , 361. 
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second marriage two shares of the jointly acquired property and the 
offspring of the first marriage one share. The reasons given for 
favouring the chiidren of the second marriage are that they inherit 
through both parents (Kaingza) and because their mother acquired 
the property with the object of benefiting her own children (Kyeivo}. 
Where property is acquired jointly by mutual skill and labour during 
the seccnd marriage, there is certainly reason for favouring the children 
of that marriage more than the children of the first marriage ; but this 
reason dces not seem to exist when the property acquired during the 
seconcl marriage devolves in due course of inheritance.. It is acquired 
by process of law, and not by the mutual effort of both husband and 
wife. The texts are peculiarly silent on the point, and in this section 
of the Digest I can only find three that directly relate to it. 


The Dhamma states :— 

The heriditary estate brought by the father to the second marriage shall be 
inherited exclusively by the offspring of that marriage. But as regards the pro- 
perty inherited by him during the second marriage, the children of that marriage 
shall share it with those cf the first marriage. 


The Cittara says :— 
The father’s hereditary estate shall be divided into four shares ; the \children by 
the first wife shall receive three shares and those by the second one share, 


The Kyannet says :— 
: A couple own separate property as well as jointly acquired property. On the 
death of the wife the husband marries again but takes no property tothe second 
marriage. The man and his second wife die leaving a son of the marriage. The 
daughter by the first wife shall receive her mother’s separate ‘property. Of the 
property acquired during the first marriage the daughter by the first wife shall 
take two shares and the son by the second wife one share. The father’s separate 
property shall be divided equally between the two children, If any property be 
taken by the widower to the second marriage, the offspring of that marriage shall, 
ifa girl, receive one-fourth of it. Inthe event of the offspsing of the first marriage 


being a boy, the offspring of the second marriage shall, if a boy, receive one-sixth, 


and if a girl, one-eighth of it. 

I would further invite a reference to sections 245 and 246 of the 
Digest, which deat with partition between the sons of thr e marriages. 
In section 245 is the 66th section of Book X of the Manugyé, on 
which great stress has been laid by the plaintiff. The texts lay down 
no general rule. The Kungya does not differentiate between here- 
ditary and other acquired property. The Dhamma gives the son of 
the frst marriage preference over the other two. The Manugye gives 
preference to the son of the marriage during the continuance of which 
the hereclitary property was acquried, because he has the right to 
inherit the property through both parents. In section 246 the Cittara 
says :— ee 

The son of each father shall take the property brought by his father to the 
marriage. The mother’s separate property shall be devided equally among all 


the three sons, The property acquired jointly during the lifetime of each father 
shall be divided into four shares ; his son shall receive two shares and the two sons 


of the other two fathers one share gach. 
The meaning of this text would seem to be that the mother’s here- 
ditary property is to be divided equally amongst the sons of the three 
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marriages. It seems to me that n0 general rule can be gathered from 
be} re: as to the devoltition of ancestral property in a case like the 
pra and the fairest way will be to accept what the Dhamma 


liys down in section 237 of the Digest, that is, that as regards property 
inherited by the father during the second marriage the children of that 
‘iage shall share it with those of the first marriage. As it was act. 

‘i by the joint e ss of the father and the second wife, { fail ia. 
why the offspring of the second marriage should be favoured ovér 
children of the first nara Diets ‘E therefore hold that in the present 
case Ma Saw Ngwe and Maung Gale should take equal shares ‘in the 


landed property inherited by their father from Ma Paw. 
[a %. % x * 











Before Sir Charles Fou, Chief Jute? 
KING-EMPEROR vy. .PO SAING 
Pennel l—for respondent. 


itd la war yb —itien of ee bearing trade-mark—tnlend fo defraud—. 
indian Penal Code, ss. 480, 482. 


A sald Hinwinonk, kerosene oil of, his own téfining in tins originally issced | 
with oil of the same description by B and bearing B’s trade-mark. The tins bac! 


been altered in minor’ particulars, and paper labels indicating the true manufacturer: 


of the oi] had been affixed. The bodies of the as however, on which B’s trade 
mark appeared, rernained unaltered. 


Held, that A had cununilted an offence sacniehable under section 482 of ie 
Indian Penal Code. 


Memi Chand v. Wallace, (1907) LL, 34 Cal.. 495, referred to. 


. The respondent was prosecuted and charged with having used a. 
false trade-mark—not a faise property mark as stated io the District 
Magistrate. 

Jt has a small refinery near Prome, and eee an ifluminant oil 
from crude petroleum, This refined cil he put into tins which had. 
been issued by the Burma Oil Company ‘filled with illuminant oil 
refined by it. _ 

The tins issued by it bear one or other of its trade-marks, and the 
name of the Comipany prominently embossed on them. A buyer buys 
the tin as well as the oil in it. ata 

Ajl that the respondent did before issuing oil refined by him in 
such tins was to take off the handles and replace them with handles. 
not bearing the Company’s name, to change the caps, and to affix a 
paper label with words denoting that it was oil manufactured at a. 
Prome refinery. ; 

The respondent was convicted ey the Magistrate by whom he was: 
tried, but was acquitted on. appeal by the District Magistrate. This. 
is an appeal directed by the Local Government against such acquittal.” 

The. District Magistrate held that it was quite. clear that the: 
respondent had no intention to pass’ off his oil: manufactured by 
the Burma Oil Company. He apparently formed this conclusion from: 
the fact that his oil was ‘sold in old tins which had been altered to some 
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extent, and that he affixed paper labels to the tins to show that the tins 
contained his oiland not the Company’s oil. 


The part of section 480 of the Indian Penal Code applicable 6 the 
case as is follows :—‘ Whoever uses any case, package or other recep- 
tacle with any markthereon reasonably calculated to cause it to be 
believed that any goods contained in such receptacle are the mant- 
facture or merchandise of a person. whose manufacture or merchandise 
they are not is said to use a false trade-mark.” Section 482 of the 


Code provides that whoever uses a false trade-mark shall be punished’ 


unless he proves that he acted without intent to defraud. 


These provisions of the law were enacted for the protection of 
trade-marks. A trade-mark is adopted witha view to showing that 
the goods to which it is applied are the manufacture or merchandise of 
the person who hasadoptedit. It affords a ready means of distinguish- 
ing one person ’s manufacture or merchandise from anothers, and it is 
weil known that in eastern countries especially a person's er firm’s 
goods or manufacture may acquire and retain great reputation by 
reason of their bearing a particular trade-mark, althongh buyers of the 
goods may not know the name of the manufacturer or of the person 
who owns the trade-mark. It is not essential that this should be known, 


The first question in the case is whether the issue by the respondent 


of his illuminant oil in tins bearing the Burma Oil Company’s trade- 
marks was reasonably calculated to cause it to be believed that the oil 
contained in the tins was illuminant il manufactured by the Company. 
In considering this question, the fact that traders in such oil or even 
wary purchasers would not be likely to believe that oil soid in old tins 
with clumsy handles and caps was the Company’soil, is immaterial. 
Adopting the rule stated in Nemt Chand v. Wallace (1) what has to 
be considered is whether the sale of the respondent’s oil in tins bearing 
the Company’s trade-marks is calculated to deceive the incautious, 
ignorant or unwary purchaser. The question is not be confined to 
buyers by the tin : the possible belief of buyers by the bottle, cup or 
other small measure on seeing oil drawn from a tin bearing % trade- 
mark must be considered. 


Nothing could be more calculated to lead an ignorant or unwary 
purchaser who asks for oil by the name which a trade-mark has acquired 
to believe that he is getting the oil which he wants than to have a tin 
bearing the trade-mark offered to him, or to see the oil offered him 
drawn from a tin bearing the trade-mark. There can, in my opinion, 
be no doubt that in putting. his illuminant oil in tins bearing the 
mpany’s trade-marks used for their illuminant oil, and by letting his 
oil go out from his refinery in such tins with the knowledge that his 
oil would be sold in or from such.tins, the respondent brought himself 
within the words of section 480 of the Indian Penal Code. Conse- 
quently he was liable to punishment under section 482 of the Code 
unless he proved that he acted without intent to defraud. The effect 
of this section is that when it is proved that a person has done an 
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act covered by section 480 itis to be presumed that he did the act 
with intent to defraud unless he proves the contary. 


The words “with intent to defraud” are very comprehensive, and 
comprehensive wording must have been purposely adopted, for it can 
rarely if ever happen that the buyer direct from a manufacturer or 
merchant is deceived as to a mark on goods being a genuine trade-mark, 
or being legitimately applied to goods. 


The fraud committed by any one who knowingly applies to his 


“goods the trade mark or a colourable imitation of the trade mark of 


another is of two kinds. He fraudulently attempts to obtain for himself 
some of the benefit which the owner of the trade-mark is entitled to, 
and he commits a fraud on the public by enabling. others to sell his 
goods to the public on the misrepresentation that they are the goods 
properly sold with the trade-mark. In the present case the respond- 
ent must clearly have had in his mind the possibility of his oil in the 
tins in which he issued it being taken to be the Company’s oil: other- 
wise there was no meaning in his changing the handles and caps, and 
putting on a label. ji 


No one could reasonably suppose that the minor alterations of the 
handles and caps} would effectually distinguish one manufacture of oil 
from another manufacture. It must have been apparent to the ses- 
pondent that his paper labels gummed on the tins could be easily 
removed from them. eveu if they did not come off in the coutse 
of iransport. But even if he was such a simpleton as to believe that - 
he was effectually distinguishing his oi! from the Company’s oil by the 
measures he adopted, the fact remains that he issued his oil in tins 
bearing the: Company’s trade marks very prominently shown on the 
tins, and he must have known that those trade marks were the 
property of the Company and that they were adopted by it to distin- 
guish its oil from other manufactures of oil. He must have seen that 
the trade marks were the most prominent marks on the tins, and the 
most likely marks to attract the eyes of purchasers, and to lead them to 
believe that the oil in the tins was oil manufactured by the owners of 
the trade-mark. 


Under the circumstances [I find it impossible to hold that the 
respondent proved that in using tins bearing the Company’s trade- 
marks he acted without intent to defraud. I accordingly set aside the 
District Magistrate’s order of acquittal and find the accused guilty of 
an offence punishable under section 482 of the Indian Penal Code. 

The case being the first-in which the Company has prosecuted any 


_one for using tins bearing their trade marks unlawfully, Ido not think 


that a severe punishment is called for. 


The sentence on the respondent is that he pay a fine of rupees 
fifty or in default that he suffer seven days’ rigorous imprisonment, 
This sentence must not be taken as a criterion of what sentence 
should be passed if the illegal use of the tins in question is repeated, 


‘or of how the infringement of any other trade-mark should be 


punished. 
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Lest there should be any misapprehension as to the effect of this 
judgment in connection with the use of old oil tins bearing a trade- 
mark, I will add that an oil tin may be used for any purpose and 
for seliing anything in except the particular oil—in this case illuminant 
kkerosine oil—for which the owner of the trade-mark has adopted the 


mark on it. ; 





Full Bench— (Civili Reference.) 


Before Sir Charles Fox Chief Judge, Mr. Justice Irwin, CSI. 
' and Mr. Justice Moore. 


1, MA SAW H@.A. 
SHWE THA v.42. WILLIAM ANDREWS. 
3. BA CHO. 


-Sust for dissolution of mirriage—Proof of adultery—Evidence—Service of 
Summons—Personat  service—Advettisement ii . newspaper—fndian Divorce 
'- Act, 1869, s. 7, 50—Civil Procedure Code, s. 82. 


A suit under the Indian Divorce Act, 1869, for dissolution of marriage on th® 
ground of adultery cannot succeed without convincing evidence in proof aduitery- 

Where the only admissible evidence in Support of such a suit was to the effect 
‘that the wife (respondent) had left her. husband, and had been seen on two occasions 
in company with two boys in a house that was not alleged to be a brothel. 

Held,—that the evidence was insufficient to establish the fact of adultery. 

A mere statement by the petitioner that he could not ascertain the respondent’s 
proper address, without prcof that .reasonable efforts had been made to ascertain 
it, was held not to be a sufficient ground for dispensing wich personal service of 
summons upon such respondent. 


The case comes before this Couri for confirmation of a decree for 
dissolution of marriage made by the Divisionai Court. © 
The petitioner and respondent are Christian Karens and were law- 


fully married on the 29th January 1895. The ground on which the 
petitioner sought for dissolution of his marriage with the. respondent 


was that she on the 17th April 1906 left the place where they were 


leaving for Rangoon in company with the co-respondents, and that he 
had subsequently learnt that she had gone with them to Calcutta and 
that she had committed adultery with both of them in Rangoon and 


in Calcutta, 


In his evidence he said that on the above date she had said she 
would go to Rangoon to buy carriages which were to be used to let 
out for hire in Toungoo. He gave her Rs. 1,000 and five hundred 
rupees worth of jewellery for the purpose of. buying the carriages. 
She never returned and had never sent any letter to him. In May of 
the same yeara friend ofhis in Calcutta had sent hima telegram 
which was to the effectthat he had seen the respondent there with 
two boys. Onthe 19th May this same friend wrote a letter giving 
‘some information he had received about her having committed adultery, 
but not with either of the co-respondents. The addresses of the 
respondent and co-respondents were not given in the petition. At 
the time of presenting his petition the petitioner applied that instead 
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of the summons being sent in the ordinary way the summons to the 
respondent should be advertised in local papers in Rangoon and 


Calcutta. On this the Judge ordered that. notices be published in heed 


“ Statesman ” newspaper, Calcutta, and in the “Rangoon Times’ 
eight issues of each paper. . The petitioner asked that this might 


done on the ground that he could not ascertain his wife’s proper 


address. 
The only method adopted to bring the proceedings to the notice of 


the respondent and. co-respondents was by publication of the 


summonses in the above papers. The procedure was irregular. 


Section 82 of the Code of Civil Procedure does not contemplate sub-- 


stituted service being granted except after reasonable endeavour has. 
been made to serve a Summons personally. 


Maung Po Min, the petitioner’s friend in Calcutta, stated that. in. 


May 1906 he saw the respondent in the house of a Burmese broker 
who lived in Kolatollah Street, Calcutta. He said he did not know 


_the broker’ s address, but it is obvious that he could have easily found 


it-out if he had taken the trouble to do sco. He said: he saw her living 
there with two boys—one of them looked like a Native and the other 


like an Eurasian. He had seen the Native many times in Toungoo, 
but he does not identify him either with William Andrews (the first, 


co-respondent) or Maung Ba Cho (the second co-respondent). He said 
he saw the boys in the house twice but he did not know if they lived 


there. The broker had told him that the Eurasian had gone away, and 


that the respondent had slept with the Native boy for three days and 


‘nights. He afterwards saw her with the Eurasian boy and she said. 


she would return to Burma in three or four days. 


The information he received from the broker living in the house is 
hearsay, and there is no admissible evidence to prove the truth of the 


information; the broker was not called as a witness, nor was his . 


evidence taken on commission. 
Under section . 7 of the Indian Divorce Act (1869), the Courts 


of this country have to act and give relief on principles and rules as 


nearly as may be conformable to the principles and rules on which the 
Court for Divorce and Matrimonial Causes in England for the time 


being acts and gives relief. The general rule under both the Civil 


Procedure Code and the ‘rules of the Divorce Courts is that personal 
service upon the party to be effected should only he dispensed with 
when every reasonable effort has beén made to trace him or her 
without success. Inthe present case reasonable efforts,do not appear 
to have been made totrace either the respondent or the co-respondents. 
The mode in which the summons was held to have been served was 
ineffective and no attempt seems to have been made to serve a copy 


‘of the petition as required by section 50 of the Act. 


Again the Divorce Court of England requires convincing evidenee. 
in proof of adultery. in the present case the admissible evidence is. 


only to the effect that the respondent was seen on two occasions.in a 


- house in Calcutta whichis not alleged to have been a brothel, in 


company with two boys. This does not, in my opinion, constitute: 
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sufficient proof that the respondent committed adultery with the 1907. 
-co-respondents or with either of them. nating ee 
Under the circumstances I think the decree for dissolution of a 
“petitioner’s marriage with respondent should not be confirmed. Ma Saw Hia 
Irwin, J.—I concur. == 
Moore, J.—I concur. 
Before Mr. Justice Irwin, C.S.I. Cisil Revision 
No. 112 of 
LALLA DAVEE NARAYANA LALL ». MOHAN PANDAY 1905. 
AND CHOTKOO PANDAY. os 
ecember 
Palit—for applicant (defendant). | Dawfra-for respondents (plaintiffs). 12th, 1907. 


Security for performance of decrce—Method of enforcing tond—Ewxecution— 
Ciwil Procedure Code, ss. 253, 545, 546, 549, 583. 


The proper method of enforcing a security bond given under proviso (c) to 
section 545 of the Code of Civil Procedure for the due performance of a decree is by 
vexecution, ; ; 

Venkapa Naik v. Baslingapa, (1887) 1.L.R. 12 Bom., 411 ; Kusaji Vinayak R+ 
Parobhu, (1898) 1.L.R. 23 Bom., 478 ; Jamsedji v: Bawabhai, (1900) I.L.R. 25 Bom., 


-409 : Thirumalai v. Ramayyar, (1889) ILL.R. 13 Mad., 1; Janki Kuar v. Sarup 
Rani, (1895) I.L.R.17 All., 99 ; followed. 
Kali Charun Singh v. Bal gobind Singh, (1888) I.L.R. 15 Cal., 497 ; Tokhan 


Singh v. Udwant Singh, (1894) I.L.R. 22 Cal., 25 ; Subjoo Das v. Balmakund Das, 
(1895) ILL R. 25 Cal., 212 ; dissented from. 
Shyam Sundar Lal v. Bajbai Jainarayan, (1903) I.L.R. 30 Cal., 1060; referred es 
The petitioner is the one survivor of two persons who gave 
-gecurity under the proviso (c) to section 545 of the Civil Procedure 
Code for the due performance of such decree as should be passed in 
appeal No. 128 of 1898 of the Court of the Assistant Commissioner, 


Hanthawaddy. 

The Court in which the oigtnal! suit had been’ instituted was the 
Court of the Civil Judge of Insein. When that Court ceased to exist 
on 16tk April 1900 the suit was transferred under section 43 (2), 
‘Lower Burma Courts Act, to the Subdivisional Court of Insein. The 
final decree was passed by that Court on 10th July 1901. 

The decree-holders applied to the Subdivisional Court to execute 
‘its decree against the sureties. The application was dismissed on 12th 
August 1901 on the ground that the bond bound the sureties to pay 
the Rs. 2,500 into Court on any day that the Appellate Court should 
order and-no such order had been made by the Appellate Court. The. 
order of dismissal was upheld on appeal as correct on the merits 
(Miscellaneous Appeal No. 228 of 1901 of the Chief inl judgment 


‘dated 29th May 1902). 

The decree-holders on 12th May 1903 applied to the District Court 
-of Hanthawaddy as the Appellate Court to order the sureties to pay 
the Rs. 2,500 into Court. They were unsuccessful, and ultimately 
‘this Court in revision decided, on 9th February 1905, that the District 
*Court had no jurisdiction, as the proceedings in the appeal should have 
“been transferred to the. Divisional Court when the Court of the Assist- 
-ant Commissioner ceased to exist (Civil Revision No. 50 of 1904). 
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On 28th February 1905 the decree-holders applied to the Divi- 
sional Court for an order to the sureties to pay Rs. 2,500 into Court. 
Notice was issued to the sureties, They objected (1) that the bond 
is no longer binding on them, and (2) that if it is binding the only way 
to enforce it is by regular suit. ; 

‘On 29th July 1905 the Divisional Court ordered the sureties to pay’ 
Rs, 2,500 into that Court on or before 1st August 1905. 


The money was not paid-in, and on 2nd August 1905 the Divi- 
sional Court ordered that a certified copy of the bond, with a certified 
copy of the order of the Court, ‘be transmitted to the Subdivisional 
Court for the needful action in execution, The learnecl Judge then 
proceeded. to give reasons for holding’ that .the proper course is by: 
execution, and that the bond is still binding on the sureties. 


The. sureties apply for revison.of that order. Before the hearing 
one of the sureties died, and his legal representative has not applied to 
have his. name: placed on the record. So far as the deceased is con- 
cerned the petition has abated. 


In: the: petition.for révision it is said that there are only two ways. 
of. enforcing the:.bond if. it could be enforced, namely, by assignment, 
-of the hond for the purpase of institnting a regular snit, or by execn-- 
tion in the Court of first instance. At the hearing, however it. was 
argued’ that. it cannot be enforced at all by ee I shall deal 
with this point now. 


In Venkata Naik v. Baslingapa (1), the efledt of section 583 read 
with section. 253..0f the Civil Procedure Code was considered, and it 
was held that the. proper method of enforcing a: hand given under: 
section 545. was by execution.’ This ruling was followed by the same 
Court in Kusaji v. Vinayak R. Parabhu (2), and in Jamsedji v. Bawa-- 
bhai (3).. In the- latter case the learned Judges were urged to dissent 
from the earlier ruling, and gave detailed reasons for refusing to do so.. 


The High Court of Madras approved of the Bombay ruling in 
Thirumalai v. Ramuyyar (4), and so.did the High Court of Allahabad 
in Janki Kuar v. Sarup Rani (5). 


The High Court of Calcutta, on Adee other hand, in Kali Charu: 
Singh v. Balgobind Singh (6), held that section 253 does not apply | 
to .persons who gave security for costs in an Appellate Court under- 
section 549. In-Tokhan Singh v. Udwant Singh (7) that ruling was. 
extended to sureties for the decree under section 545. ‘This was fol-. 
lowed in respect of section 546 in Subjoo Das v. Balmakund._ Das (8),. 
but somewhat doubtfully on the part of one of the learned Judges,. 
who was influenced more by precedent than by any other reason. 


In Shyam Sundar Lal v. Bajbai Jainarayan (9),- the security 
given by the appellant was in the shape of a mortgage of his property’ 
and without any surety. The only objection made to execution was. 





(1) (1887) I.L.R. 12 Bom., 411, ‘|. (5) (1895) I.L.R.17 All, 99. . 
(2) (4898) ILL.R: 23 Bom., 478. (6) (1888) I.L.R, 15 Cal., 497. 
(3) (4960) I.L.R. 25 Bom., 409. (7) (1894) LU.R. 22 Cat, 25. 
(4) (1889) LL.R.13 Mad., 1. \ (8) (1895) LL.R. 23 Cal., 212. 


(9) 1903) LL.R. 30 Cal,: 1060, 
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section 99 of the Transfer of Property Act. and this was overruled 
without any reference to sections 253 and 583 of the Civil Procedure 
Code. 

The weight of authority i is greatly in favour of the Bombay allie 
and the arguments in favour of those rulings commend themselves to 
my mind. I hold that the proper procedure to realize the bond in the 
present case is by execution, and the only error I find in the order 
of the judge of the Divisional Court sending the bond to the 
Subdivisional Court is that he ought to have sent the cnigiaa bond and 
not a copy. 

The finding of the Divisional Court that the bond is still binding 
on the sureties is objected to on the ground that it deprives the sureties 
of the right of appeal which they would have if the point were left for 
decision by the Court executing the decree. The learned advocate 

‘says he would not have applied for revision at all if the Divisional 
Court had not decided this point and decided it against him. As to this 
1 think it is sufficient to say that the petitioner raised the point himself 
in the Divisional Court, and he cannot be heard to say now thatit 
ought not to have been decided by that Court. Itis my duty under 
section 622 to pass such order as I think fit. I think it would be most 
improper to reopen this question which was fully argued before the 
Divisional Court, and leave it to be a cause of further indefinite delay 
in.the Court of first instance. 


I dismiss the application with costs. Advocate’s fee, Rs. 85. 


Full Bench. 


Before Sir Charles ma oer Judge Mr. justice Irwin, CS, and 
» Justice Harinoll. 


TWET PE Aids SHAN GALE snp SAN U v. KING-EMPEROR. 
Agabeg—for 2nd appellant. 1 No appearance for Ist appellant, 
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Theft and taking gratification to. restore stolen properly—Cattle thefl—Joinder _ 


of charges—Double conviction—Alternative charge—Indian Penal Code, ss,. 
71, 215, 3880—Criminal Procedure Code, 1898, ss. 235, 236. 


The two accused stole a bullock and returned it to the owner two days later on 
payment of Rs. 20. They were tried at one trial both for theft under section 380 of 
the Indian Penal Code and for offences under section 215. The Magistrate found 
that the theft had been committed for the express purpose of obtaining money for 
5p bullock’s return. He convicted the accused of both the offences charged, and 

assed a ‘separate sentence for each offence, 


. Held,—that in view of the short time that elapsed between the theft and the 
return of the bullock, the Magistrate’s finding as to the purpose of the theft was 
justifiable, and the theft and the return might be considered to be aseries of acts 
so connected as to form the same transaction. There was therefore no misjoinder 
of charges. 

Held, further (Irwin, J., dissenting) ;—that the actual thief is not liable to be 
convicted of an offence under section 215 in respect of the property which he himself 
stole. As the facts proved justified the conclusion that the accused were themselves 
the thieves, the convictions under section 380 were upheld and those unlder section 
215 set aside. 
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Where the question is likel 


gratification for the return of sto 
charges should be framed under 


yto arise whether a person who has accepted a 
len property is the actual thief or not, alternative 
section 236 of the Code of Criminal Procedure.. 


King-Emperor v.Nga To, 2 L.B.R., 23; 


0 R ’ 
(1900) fia hed wi cet Queen-Em press v. Muhammad Ali 


Ok GYi vy. Queen-Emperess, $.J.. L.B.449:; Shwe K : : 
» Bala dB. ; ya v. Queen-Empress, 
S.J., L.B., 461 ; Queen-Empress v. Tun Byu, PJ. L.B., 226; Crown v. Nga Cae 
1 L.B.R., 203 ; King-Emperor v. Po Sein, 2 L.B.R., 14 ; referred to, P 


Fox, C.J—The following are the facts as found by the 
Magistrate :—- 


On the night of the 9th decrease Nayon 1267 B.E., (3rd June 1907) a bullock 
belonging to the complainant was lost from underneath his house where it was tied 
up to a post. He made a search for the animal, but failed to find it. He then 
asked Nga Maung (2nd witness for prosecution) fo make an enquiry abuut it. 
On the same day (4th June} Nga Maung went to Kyaikyedwin, and he met 
the two accused there. He informed them ‘that the complainant had lost a 
bullock and asked them if they knew who had stolen it. Both accused said 


66 , i i ; 
|eghCigrGooS °— If there is money, there is bullock,” and demanded 


Rs. 20, Nga Maung came back to Complainant and told him what accused had 
said. On the following day (Sth June) he got Rs. 20 and then went to accused who 
were in Kyaikyedwin village. He offered the money, when first accused Twet Pe 


' said that he would not accept it from any other person than complainant himself, 


and took Re. 1 only.. Nga Maung came back and informed complainant what first 
accused had said. On the same day, at 1 P.M. complainant went with Nga Maung 
and Nga Pan Tha Gyi (3rd witness for prosecution) to the jungle where they met 
the two accused. They demanded. Rs.’ 20, when complainant said that he would 
pay the money on their producing the bullock. They, however, insisted an 
immediate payment of the money. On this complainant paid Rs.19 to first 


- accused Twet Pe in the.presence of Nga Maung and Pan ThaGyi. Both accused 


then took complainant into the jungle. The first accused Twet Pe pointed out the 
bullock, which was tied up toa bush, untied the animal, and made it over to 
complainant. The second accused..Nga San U was present. Nga Maung and 


"Pan Tha Gyi were not present ; they returned home immediately after the payment 


of the money to the first accused Twet Pe. Both the accused went away together 
after the bullock had been made over to the complainant. 


The above facts are fully supported by the evidence. Upon them 
the Magistrate convicted both accused of offences punishable under 
séctions 380 and 215 of the Indian Penal Code and passed separate 
sentences on them: for each offence. The chief grounds of appeal are 
to the effect that the accused having: beefi held’ guilty of theft, not by 
direct evidence but by inference drawn ftom facts which proved the 
commission of an offence under section 215 of the Indian Penal Code, 
there. should not have been. convictions: and sentences under both 
sections’ 380 and 215 of the Code and that if the accused committed 
both theft in a building and an offence punishable under section 215 
the offences were distinctand didnot form part of the same transaction, 
and. therefore the trial of the accused.for such offences‘in one trial was 
illegal. This last contention may be dealt with first. The Magistrate 
-found that the accused stole the coniplainant’s bullock for the express 


‘purpose of obtaining money for its restoration. This finding was, in 


my opinion, justified, and the negoliations and return of the buliock 
followed within such a short time of the theft of it that the theft and 
what followed until the return of the. bullock may reasonably be 
considered as aseries ‘of acts so connected together as to form the 
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game transaction, Consequently section 235 of the Code of Criminal 
Procedure authorized the trial of the accused in one trial for both the 
theft and the taking of the gratification, and subject to what I have to 
say upon the applicability of section 215 of the Penal Code to the case 
of actual thief, they were liable to be convicted, and to have separate 
sentences passed on them for each of the offences. None of the clauses 
of section 71 of the Penal Code apply to the case of aman committing 
a theft and ‘subsequently taking a gratification to restore ihe stolen 
property ; consequently there was nothing to forbid separate sen- 
tences for each offence held proved if actual thieves can be also 
convicted of an offence under section 215 of the Indian Fenal Code. 
‘This view accords with the ruling in King-Emperor v. Nga To (1). 


The first ground of appeal assumes that the accused were convicted 
of theft solely on the inference drawn from the proved fact that one of 
them received money to restore the stolen bullock, in conjunction with 
the proof of facts justifying the conclusion that the two accused were 
acting in concert. This is not a justifiable assumption. The 
connection of the accused with the bullock is shown in the combination 
of facts proved, and on those facts it is reasonable to conclude that the 
two accused were in possession of the bullock soon after the theft. 
But assuming that this was not established, the combination of facts 
and the conduct of the accused and their knowledge of where the 
bullock was, afforded reasonable ground for presuming that they had 
actually committed the theft of the bullock themselves. Amongst the 
illustrations given in section 114 of the Evidence Act of what a 
Court may presume is one that a man who is in possession of stolen 
goods soon after the theft is either the thief or that he has received 
the goods knowing them to be stolen, unless he can account for his 
possession. The illustrations to the section are not exhaustive in 
respéct of the presumptions mentioned therein, and other facts beside 
possession of stolen goods soon after a theft may justify. the presumption 
that a person has stolen the goods. The facts proved in this case 
' against the accused appear to me ‘to fully justify the conclusion that 
they actually stole the bullock. °* 


Another question has been raised which was not considered in the 
‘case of Nga To. Itis contended that section 215 of the Penal Code 
does not apply to the case of an actual thief who takes or agrees to 
take a gratification for restoring or helping to restore the property he 
has. stolen. In Queen-Eitpress v. Muhammad Ali (2), Aikman, J., 


‘says that a careful perusal of the section will show. that it was never 


intended to apply to the actual thief, but it was intended to apply to 
‘some one who, being in league with the thief, receives some gratification 
on account of helping the owner to recover the stolen property without 
at the same time using all the means in his power to cause the thief to 
be apprehended and convicted of the offence. In Nga Ok Gyi v. 
Queen-Empress (3), Ward, J. C., held that if the accused, who had 
offered to find the stolen property for the owners in consideration of 


(1) 2L.B.R.,23, - = 
(2) (1900) I. is R.. 23 Alf, 84. 
(3) .SJ., L.B., 449. 
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1907, payment of a certain sum of money, and had ‘received the money, had 
himself stolen the property, the section: did notapply, for the curious 
v. reason that the accused could not well have adopted more effectual 
KING measures than he did for causing the offender (that is to say, himself) 
EMPEROR. to be apprehended and convicted. In Nga Shwe Kya v. Queen- 
aie Empress (4), Ward, J.C., again set aside a conviction under the 
section when the accused-had also been convicted of the theft. In 
this case he gave his views as to what the offence made punishable by 
the. section consisted of. In Queen-Empress v. Nga Tun Byw (5), 
Aston, J.C., held that a thief might be convicted of an offence 
punishable under section 215 as well as of theft. In the Crown v.. 
Nga Shein (6), Copleston, C.J., held that a thief who took a 
gratification for restoring what he had stolen might be convicted of 
theft and also under section 215, but where the theft was proved, not 
by direct evidence but by inference drawn from the facts which proved. 
commission of the ‘offence under section 215, there should. not be 

separate convictions and sentences. 


TWET PE 


The wording of the section is peculiar. It was probably adapted. 
from a provision of the English law which is now contained in section. 
101 of 24 and 25 Vict. C. 96. I cannot adopt Ward, J.C.’s view that 
the offence under the section lies in the fact that the offender did not: 
usé every means in his power to bring the actual thief to justice. The . 
language is that whoever takes or agrees or consents to take any 
gratification under pretence or on account of helping any person t> 
recover moveable property,of which he shall have been deprived by any: 
offence punishablé under the Code shall be punished unless he uses all. 
means in his power to catse the offender to be apprehended and 
Convicted of the offence.. This tomy mind means that any one who 
takes or agrees to take a gratification under pretence or ‘on account of’ 
helping the owner to recover, say, stolen property commits and offence: 
at the time he takes or agrees to take the gratification, but he may, so 
to speak, condone the offence avoid punishment by using all 
means in his power to-cause the cffender who took the property to be: 
apprehended and convicted of the offence which he committed, This. 
is the view which appears to have been taken by the English Courts of. 
the similar provision of the English law—see Russell on Crimes, Cap. 29. 


In regard to whether the section applies to the actual thief who: 
‘takes or agrees to take a gratification for restoring the property he: 
has stolen, I think there is much forcein Aikman, J.’s remark that 
section 215.was not intended to apply to the actual thief. It appears 
to me that the inherent intention to be gathered from the language- 
was to provide punishment for an act done by. some one other than 


the person who has deprived the owner of his property. The person . | 


who commits the offence of taking a gratification can only be absolved’ 
from it and its consequences by showing that he used all means in his. 
power to-cause the person who deprived the owner of his property to. _ 
be apprehended and convicted. No offender is under any legal 
obligation to’ cause himself to be apprehended and convicted, or to: 





(4) SJ., L.B., 461. 1}. (©) Py. L.B., 226. | (6) 1 L.BR.,, 203. 
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confess to having committed an offence. The section in question 
makes it obligatory on any one who takes or even agrees to take a 
gratification on pretence of or on account of helping an owner to 
recover his stolen property to use all means in his power to bring the 


actual thief to justice. 


It could scarcely have been intended by the section to make a 
thief, who possibly and probably benefits the owner by restoring his 
property to him, liable to greater punishment because he takes money 
for restoring the property and does not hand himself up to justice and 
confess his crime. 


The English decisions on the similar provision of law are all in cases 
in which a person other than the actual thief was prosecuted for taking 
a gratification. 


Upon consideration 1 am of opinion that where upon the facts 
proved the conclusion is justified that an accused who has taken or 
agreed to take a gratification for helping -to restore stolen property to 
the owner was himself the thief or engaged in the commission of the 
theft, he is liable to be convicted of and sentenced for the theft, but 

‘he is not liable to be convicted under section 215 of the Indian Penal 


Code also. 


In ‘cases in which the question is likely to arise the charges should 
be in the alternative under section 236 of the Code of Criminal 


Procedure. I would.in the present case -uphold the convictions and .” 


sentences for theft in a building, but would set aside the convictions 
and sentences under section 215 of the Penal Code. 
Irwin, J.—The facts found are fully set out in the judgment of 


the learned Chief Judge ; I need not repeat them. I agree that there. 


is no doubt about the correctness of the findings on the evidence. 


The first ground of appeal is based on the ruling of the late Chief 
Judge, Mr. Justice Copleston, in the Crown v. Nga Shein (6). With 
great respect, Iam unable to assent to the proposition that the ques- 
tion of the liability of any person to conviction of an offence can 
depend on the manner in which the commission of the offence is 

_proved, Apart from that point in the present case the appellants are. 
proved to have been in possession of the stolen bullock soon after the 
theft, and the theft is therefore proved by circumstantial evidence 
distinct from the proof of the offence under section 215. 


The second ground of appeal is based onthe sameruling. On 
this point also 1am unable to follow Mr. Justice Copleston. I agree 
with the learned Chief Judge that the theft-and the negotiations which 
ended in the ransom of the bullock are .a series of acts so connected 
together as to form the same transaction within the meaning of section: 
235 of the Code of Criminal Procedure. 


On the question whether the actual thief is liable to conviction 
under section 215, I should be glad if I could answer the question in 
the negative, because I think such a double conviction is contrary. to 
the principles of natural justice. But I cannot’say that I think it con- 
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trar;°to law.. This is not an isolated instance of such an anomaly ; 
another instance is to be found in King-Emferor v. Nga Po Sein (7). 
Section 215 seems'to me to be designed for the punishment of a 


' person who makes, or assists the thief or receiver to. make; profit out 


of a theft in one particular way ; and it was enacted because thieves 
and receivers had devised means by which the profit could be attained 


without affording evidence of such facts as would support a conviction 


of either theft or receiving. The section seems to be aimed mainly at 
thieves and receivers who, are too cautious and too clever to let them- 
selves be caught under other sections of the Code. 


If, then, a person who is probably the thief is liable te conviction 
under section 215, is there anythirg to indicate that a person who is 


proved to be the thief is not so liable? In my opinion, if the Legis- 


lature intended to make any such restriction it would be. found in 
‘Chapter XIX of the Code of Criminal Procedure, and if it were 
intended to limit the punishment ona double conviction of theft-and 
of the offence under section 215 it would be found in Chapter III of 
the Penal Code. There are no such restrictions. 


Iam thus constrained to hold that the double convictions’ and 
sentences in the present case are not illegal. But I consider the 
double sentences improper and unjust. A.thief who returns the 
stolen property in consideration of a payment does not thereby inflict 
any additional injury on the owner ; on the contrary the owner effects 
the transaction ‘because he thereby recovers part of the loss that was 
caused to him by the theft. 


I would therefore uphold the convictions under both sections and 
the sentences for theft, but would set aside the sentences under | 
section. 215. ; 

Hartnoll, J.—As ‘the proved facts have been set ‘ont by the 
learned Chief Judge it is unnecessary to set them out again. On them 
it seems to me beyond doubt that the convictions under section 380 
of the Indian Penal Code are correct. Iam unable, with all due 
respect, to follow the reasoning of Copleston, C.J., in the case of 
Crown v. Nga Shein (6). If inferences drawn from proved facts 
support a conclusion that a person has committed more offences than 
one of which he may be properly convicted, I can seé no reason why 
he should not be convicted of such offence. In the present case the 
connection of the appellants with the stolen animal so soon after the 
theft warrants to my mind the conclusion that they were the thieves in 
the absence of reasonable explanation by them, which explanation they 


have not offered. 


The proved facts certainly also seem to me to be so connected 
together as to form the same transaction within the meaning of section 
235 of the Code of Criminal Procedure. The most difficult point in 
the appeal remains for consideration, and that is, whether a person 
who is proved to be the thief can also be convicted under section 215 
of the Indian Penal Code, if-it is shewn. that he has taken a gratifica- 
tion to restore the property and has not then handed himself up to 


. a . : 7 
: (7) 2L.B.R., 14, 
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justice. In other words, was section 215 of the Code intended to 
apply to the thief himself ? The learned Chief Judge has reviewed 
the available decisions on the point and itis unnecessary tor me to 
further discuss them. ‘The section may beso read that it would apply 
to the thief himself, as it may be argued that the thief after taking the 
gratification has the power of causing himself to be apprehended and 
convicted, and that, if he does not do so, he does not use all means in 
his power to cause the offender to be apprehended and convicted ; 
bat I think that to so read them would be to strain and give 


them an unnatural meaning. The natural meaning of the section — 


seems to me to be that an offender under it must be some one other 
than the actual thief. To say the most in favour of the Crown on the 
point it seems to me that there isa reasonable doubt as to the mean- 
ing of the words, and since there is, in my opinion, the benefit of such, 
by a well-known principle of interpretation, should be given to the 
subject. As regards the justice and propriety of punishing criminals 
both under section 379 and section 215 with respect to the same pro- 
perty, it seems to me that in the majority of cases it would be most 
unfair to give a heavier combined sentence under sections 379 and 215 
than the sentence that would have-been passed under section 379 only. 
In cases that merely come under section 379.the property is often totally 
lest or destroyed ; but where a gratification is taken to restore stolen 
property, it often and in the majority of cases finds its way back to 
_the owner intact and unhurt for very much less than its value. 


After due consideration I would hold that section 215 of the Indian 
Penal Code does not apply to one proved to be the actual thief. I 
would, therefore, set aside the convictions and sentences passed on 
Twet Peand San U under section 215 of the Indian Penal Code, but 
I would confirm the convictions and sentences passed under section 
380.of the Indian Penal Code. 
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Before Sir Charles Fox, Chief Judge, Mr. Justice Irwin, C.S.1., 
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KING EMPEROR v. THA HLAING. 


Security proceedings—Preventive sections—Order for security on expiration of 


substantive sentence of imprisonment—Order for imprisonment in default of 
furnishing sccurity—Criminal Procedure Code, 1898 ss. 106, 120,123, 


A person convicted of criminal intimidation was sentenced to three manths’ 
rigorous imprisonment, and was further ordered to give security to keep the peace 
for six months under section 106 of the Code of Criminal Procedure, At the time 

' of the sentence the Magistrate added an order to the effect that if the accused failed 
to give the security demanded, he was to undergo six months’ simple imprisonment 
The case was referred to the Chief Court by the Sessions Judge as it had been held 
in a previous case that an order made in similar circumstances for imprisonment in 
default of furnishing security was premature. 


_ Held (Irwin, J., dissenting),«=that it was unnecessary to interfere with the order 
in reviSion,. . 
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Per Irwin, J—The order for imprisonment in default of furnishing security 
should be set aside, as such an order cannot properly be passed until the accused 
has failed to give the security demanded, and therefore not until the time from which 
the security is to be given has arrived. : 


Per Fox, CJ,-—-The law requires, that a person ordered to give security shall 
be imprisoned until the security is given or the period for which it is demanded 
expires. The Magistrate’s order for toprsotiment in default of security was there- 
fore strictly speaking superfluous, but did not call for interference, Itis convenient 
that the warrant to the jail should mention the demand of security and should con- 
tain a warning of what the law requires if the security is not furnished. 


Per Hartnoll, J.—-When security to keep the peace is demanded under section 


106 of the Code of Criminal Procedure, an order should be passed at the time of 


sentence for the accused’s detention in simple imprisonment unless he shall have 
given thé security on or before the expiration of his substantive sentence of 


imprisonment. 


Queen-Empress ¥. Harilal, Ratanlal's Unreported Cases, 432 ; Queen-Empresy 


; referred to, 
Quéen-Empress v, Saing Gyi, PJ,, L.B., 245, aiesénted from, 
Irwin, )].—The Sessions Judge in submitting the case for orders 


refers tc letter No. 121—16-50, dated 13th September 1905, from the 


Registrar of this Court: Itis desirable to set out the facts which led 
‘to the issue of that-letter. In Criminal Appeal No. 315 of 1905, when 
a prisoner had been sentenced bya Magistrate to imprisonment and to 
“execute a bond to keep the peace for irae years and in-default to three 
years’ simple imprisonment, I set aside the order imposing imprison- . 
ment in default as both premature (section 123, Criminal Procedure 
Code) and ultra vires under clause 2 of that section. The Sessions 


Judge, at the instance of the District Magistrate, wrote to the Regis- 
trar inquiring whether in future a Magistrate when passing sentence 


of imprisonment accompanied by.an order to furnish security for kee p- 


ing the peace, should absiain from passing sentence of imprisonment 
in. default of the security being furnished. He was informed that my 
ruling must of course be followed, but a case might be referred with a 
statement of the practical difficnities that arise in carrying out. the 


The Sessions Judge in making the present reference has not sub- 
mitted any statement of the practical difficulties that arise, my 


_ In this case the accused has been sentenced to three months’ ee 
sonment and ordered to execute a bond with sureties to keep the peac 
for six months, and in defauit of furnishing this security he has aan 
sentenced to simple imprisonment for six months, to commence at the 
expiry of the substantive sentence. ‘This combined sentence is provided 
for in the warrant form, Criminal 99, which was eee petare: the 


decision of Criminal Appeal 315 of 4905. 


’ Under section 120, Code of Criminal Procedure, the period for vfs 
‘security is required in the present case commences on the expiration of the 
substantive sentence or imprisonment. Under section 123, sub-section . 
(1) if the convict does not give such security on or before the date on 
which the period for which security is to be given commences, he shall 
be detained in prison. The plain meaning of these enactments seems © 
to me to bethat he cannot be ordered to be detained in prison in default 
of giving security before the commencement of the period for which he 
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is to give security. The part of the warrant in Form 99 which relates 
to imprisonment in default of furnishing security is, in my opinion,a 
warrant which the law does not authorize the Magistrate to sign until 
the conditions precedent to the issue of such order, as laid down in 
section 123, sub-section (1), have actually been fulfilled, namely, that the 
convict has not given the security on or before the date on which the 
period for which it is to be given commences. He can give the security 
at any time he likes up to that date, and until that date he cannot 
render himself liable to imprisonment for failing to give the required 


security. 


There is a very close similarity between the case now under consi- 
cderation and the case of a person ordered under section 118 to give 
‘security and to whom the Magistrate grants time under section 126 (2) 
to find the security. The distinction between the two is that under 

ection 123 the one shall be committed to prison and the other shall be 
detained in prison. I do not think it can be disputed that the order 
‘committing to prison cannot be issued until default in furnishing security 
has actually been made. I am quite unable to. distinguish between 
the expressions “ shall be committed to prison ” and ‘‘shall be detained 
in prison ” by saying that the one is a direction to the Magistrate to 
issue a warrant and that the other prescribes for a detention in prison 


which does not depend on. an order of Magistrate. The logical result 


of this would be that the Magistrate’s order should end with the order 
to furnish security, and that if the warrant is to contain any reference to 
the security, that reference ‘should be limited to’ a declaration that an 
order to give security has been made. It is not necessary to consider 
what action the Superintendent of a jail would be likely to take on such 
a warrant.. To my mind the expressions “shall be committed to prison” 


and “shall‘be detained in prison” are absolutely ejusdem generis. The? 


construction I put on thesection is supported by therulings ofthe High 
Court of Bombay in Qucen-Empress v. Harilal (1) and Queen-Empress 
v. Pandu Khandu (2). . 


The question seems to me to resolve itself into this ; does-section 

. 123 authorize the Magistrate to make an order inflicting imprisonment 

which is to be wholly and. trom its commencement conditional on a future 

event ? I do not know of any instance in which such an order is autho- 
tized and I. think such authority cannot be found in section 123, 


I would set aside so much of the Magistrate’s order as directs that 
Tha Hlaing be imprisoned in default of furnishing security. 


Fox, C.J.—The Magistrate’s findings and orders were as follows:— 


_ I find that the accused Nga Tha Hlaing is guilty of the offence specificd in 
‘the charge, namely, that he threatened to stab the headman and committed the 
offence of criminal intimidation, and ! directthat he shall undergo three months’ 
rigorous imprisonment under section 506 of the Indian Penal Code, andI further 
‘direct that he shall bind himself inthe sum of Rs.50 with two sureties (respectable 
householders) to keep the peace for a period of six months, fatlng which he shall 
seek sit monts' simple imprisonment under section 106 of the Code of Criminal 
£rocedtre, i 


(1) Ratanlul’s Unreported Cases, 432.1 (2) Ratanlul’s Unreported Cases, 774, 
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The warrant under which the accused was committed to jail contains 
the following clauses :— ~ 

And whereas at the time of the passing of the aforesaid sentence the said ~ 
Nga Tha Hlaing was further ordered to enter into a bond for Rs. 50 with two- 
sureties to keep the peace for a period of six months and has failed to comply with 
that order, this is further to authorize and require you to keep thé said Nga Tha 
Hlaing in simple imprisonment for the said period of six months from the expira- 
tion of the said sentence unless the said Nga Tha Haing shall in the meantime be 
lawfully ordered to be released. 


There can be no question as to the form of warrant prescribed not 
being strictly correct, and suitableto the case. The main question for 
consideration is whether the part of the Magistrate’s order commencing © 
with the words * ‘failing which’ ” was legal. 


Under section 120 of the Code of Criminal Procedure the period 
for which security is required shall in cases such as the preseni one 
commence on the expiration of the sentence passed on the accused for 
the offence of which he had been found guilty. Under sub-section (1) 
of. section 123, if a person ordered to give security: under section 106 
does not give such security on or before the date on which the period 
for which such security is to be given commences, he shall, if already 
in prison, be detained in prison until he gives the security, or if he fails 
to give the security, until the period for which security was required 
has expired. The detention in prison is thus provided for by an 


‘express provision of law and does not depend upon an order of the 


Magistrate. In the case of a sentence for an offence it is in most cases 
open io a Magistrate or Judge to pass a sentence up to.a stated 
maximum ; in some cases a minimum sentence is laid down. In the 
case of detention in prison for failure to give security, a Magistrate has 
no choice as to how long the period shall be, or as to what description 
of imprisonment the person failing to’ give ‘security shall suffer.. He 
has some choice.as to the length of period for which security shall be 
demanded, but having fixed that, the period of detention in prison and 
the description of imprisonment to be suffered on failure to give the 
security are not within his power to regulate. 


Strictly then the part of the Magistrate’s order now in question was 
not correct because the law provided for what was to happen if the 
accused failed to give the security required. The order, however, doés 
not appear to me to call for interference. If may be that in view of 
the provision of law it was superfluous, but it merely stated what was 
to happen according to law, and it seems to me that the question 
regarding it resolves itseli into a question of form only. If the part of 
the Magistrate’s’order in question is cancelled the result to the accused 
would be precisely the same as if it stands. 


The question remains whether in such a case as. the present the 
warrant committing the accused to jail for the sentence for the offence 
committed should mention the order for security and authorize the 
Superintendent of the jail to. detain the accused if he shall not 
have furnished the security on or before the expiration of his sentence. 
I see no strong objection to this being done. Ifa.warrant.for only the 
‘sentence for the offence is issued, the Superintendent of the jail would. 
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as a matter of course release the accused at the expiration of his sentence, 
whereas the law requires that if the. accused has not given security by 
that time, he shall be detained in prison for a further time and under 
certain conditions. It appears.to me that a warrant which serves to 
inform the jail authority of what the law requires, and enables the 
law to be carried out, is not open to objection. The required altera- 
tion of the present prescribed form is a matter-to be dealt with 
administratively. ; 


I would not interfere in the case in revision. 


Harinoll, J—Maung Tha Hlaing has been convicted under 
section 506 of the Indian Penal Code and sentenced to undergo three 
months’ rigorous imprisonment. It was further directed that he 
should bind himself in the sum of Rs. 50 with two sureties to keep the 
peace for a period of six months, failing which he should undergo six 
months’ simple imprisonment under section 106 of the Criminal Proce- 

_ dure Code. a 


The point for decision is as to whether the order passed under the 
Criminal Procedure Code is legal. Section. 120 (Z) of the Code lays 
down that, if. any person in respect of whom an order requiring 
security is made.uncer -section 106 is, at the time such order is made, 
sentenced to imprisonment, the period for which such security is 
required shall commence on the expiration of such sentence. In the 
present case Maung Tha Hlaing was sentenced to imprisonment at the 
time the orcer was mace under section 106 of the Ciminal Procedure 
Code, and so the period for which the security is required of him will 
commence on the expiration of his sentence. Section 125 (1) lays 
down that if any person ordered to give security under section 106 
does not give such security on or before the date on which the period 
for which such security is to be given commences, he shall, except in 
the case hereinafter’ mentioned, be committed to prison, or, if he is 
already in prison, be detained in prison until such period expires or 
until within such period he gives the security to the Court or Magis- 
trate who made the order requiring it. In the present case the words 

. of the section relating to committal to prison do not apply, but the 
concluding words of the section do. When the period for the giving 
of the security commences, Maung Tha Hlaing will be already in 
prison and so, unless he has then furnished security, it is imperative 
‘by the words of the section that he be detained in prison until the 
period for which he has beén ordered to give security expires or until 
within such period he furnishes it. That being so, it seems to me 
that the strictly correct order for the Magistrate to have passed when 
passing his order forthe giving of security should have béen as 


follows :—"And I further direct that Maung Tha Hlaing do execute - 


a bond for the sum of Rs, 50 with two sureties (respectable house- 
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Such an order is all the more necessary in that the Magistrate 
cannot tell when the substantive term of imprisonment will expire. 


_ Considering sub-section (5) of the section it also seems to me to be 


necessary for the Magistrate when ordering the conditional detention 
to state whether the imprisonment is to be simple or rigorous. In 
the present case, though in my opinion the terms of the Magistrate’s 
order are not strictly correct and though I considerthat the words 
shouid run as [ have stated, yet the effect of the orderis to practically 
earry out what is the law, and so I would not intatiers in revision. 


With regard to the argument that a convict may be detained in 
prison after the expiration of his sentence though immediately before 
itexpires he may have given security and that he may be detained 
therefore illegally, I would remark as follows. The security has to be 
taken by the Magistrate aud cannot be given atthe jail, section 123 
(4). In all cases under secticn 106 and in the very large majority of 
cases under section 118 the convict has to sign the bond, ans so has 
to be produced before the Magistrate to do this, or else the Magistrate 
has to send the bond to the jail to be signed by him. Ido not 
therefore see how there can be a detention after security has been 
given except in the very rare case of minors that come under proviso 
3 to section 118. If the Magistrate has the convict produced 
before him and takes the security, he would then release him ; if he 
scnt the bond to the jail to be signed, he would send a release warrant 
with it authorising the release after the bond had been signed. There 
remains the very rare case of minors coming under proviso: 3 of section. 
118. In their case it is possible that they might be detained after they 
have given security, but very improbable. A reasonable interpretation 
must be given to: the law, and I cannot believe that the Legislature 
ever intended thit convicts, who have been ordered to give security, 
should be released at the expiration of their substantive term of 
imprisonment, when they have not given security, owing to the jail 
authorities not having in their possession a warrant which will enable 
the law to be carried out, the more especially as in practice itis only 
the rare cases of minors, who come under section 118, proviso 3, that’ 
would be prejudicially affected, and then only very rarely, a the Jail 
authorities having such authorization. 


The ruling in the. case of Queen-Empress v. Saing Gyi (3) 
has been brought to my notice as not beingin agreement with the 
views that I have expressed above. With alf due respect to the’ 
learned: Judicial Commissioner, Mr. Aston, Iam unable to agree with 
him when he ruled that a Magistrate is not authorized to record an 
order directing security to-be given and inthe same order directing 
the. person from whom security is demanded to be imprisoned if 
security. be not furnished. Under Act X of 1882 (the Code of Crimi- 
nal Procedure then in force) the second paragraph of section 120 laid 
down :* In other cases such period shall’ commence on. the date of 
such order.” The committal to prison in sucha case would seem to 
me to follow at once in accordance with the provisions of section 123. 


(3 ) PJ, L.B., 245. 
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The present Code (V of 1898) gives more latitude as it enables a 
Magistrate to fix a later date for the giving of security than the date 
of the order requiring the security, and in this respect the present 
Code seems fairer and juster in that, if a man can give security, time 
can be allowed to him to give it, and in that case he would not be 
committed to prison till that time expired. This reason does not 
exist when amanis sentenced to, or undergoing, a substantive term 
of imprisonment. ; 

As regards the warrant—Criminai Form No. 99—i! would seem to 
me to be in order except that I would delete from it the words ‘ and 
has failed to comply with that order” as Maung Tha Hlaing according 
to law has time to comply with it up to the time his substantive 
sentence of imprisonment expires. 

I do not consider the correct procedure for adoption in cases that 
come under section 123 (2} of the Code of Crimnal Procedure as the 
‘point does not arise in the present reference. 


Before Mr. Justice Hartnoll. 
THA DWE es: A.L. V.R.S. ALLAGAPPA CHETTY. 


S.S. Patker—for appellant (defendant). ° 
R.S. Dan!va—for respondent (plaintiff). 


Fraudulent transfer—Sale ef property to defeat creditor's claim— Good faith of pur- 
chaser—Consideration—Burden of prcof—Indian Evidence Act, 1872, s. 106. 


A sold certain immoveable property to B his brother, by registered deed about 
‘the time that he was being pressed for payment of a debt due to C, Subsequently 
to the sale, C obtained a decree against A for the.amount of the debt. .. thereupon 
brought a suit against B fora declaration that the property in question was the 
property of A, alleging that the salewas a fraudulent one effected for the purpose 
of preventing C from realizing the debt. 

Held,—that the circumstances afforded sufficient ground for finding that A had 
sold the property to defeat C’s claim, and that the burden lay upon B of proving 
that he had bought the property in good faith and for adequate consideration. 

Bhagwant Appaji v. Kedari Kashinath, (1900) LL.R. 25 Bom., 202, 
referred to. . 

Amarchand Jethathai v. Gokul Bapu, (1902) 5 Bom. L.R., 142, foilowed, 


Allagappa and two other Chetties trading under the firm name of 
A.L.V.R.S. by their agent Aliagappa Chetty sued Maung Tha Dwe 
to declare that a certain house and: land: were the property of their 
judgment-debtor Maung Tha Dun Kyaw. ‘They alleged that they sued 
Maung Tha Dun Kyaw for Rs. 1,143-9-0 and obtained a decree against 
him on the 23rd June 1906, and that Maung Tha Dun Kyaw on the 
15th waxing Pyalho, 1267 B.E. (8th January 1906), in order that he 
‘might not pay the debts that he owned them, fraudulently executed a 
registered deed of sale of the property, the subject of the suit, in favour 
of his brother Maung Tha Dwe. 
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Maung Tha Dwe did not deny that the plaintiffs obtained the decree 
alleged against Maung Tha Dun Kyaw; but he pleaded that the sale 
of the house and land ‘to him was a bond fide sale for valuable 


consideration. 


The Township’ Court found thatthe transaction was a frandulent 
one made to defeat Maung Tha Dun Kyaw’s creditors and granted 
the decree asked for. On appeal the Divisional Court Confirmed this 
decree, and against this latter decree the present appeal.has béen gid. 
The Judge of the Divisional Court held that there was no r oF 
doubt that so far as Maung-Tha Dun Kyaw was concerned the convey- 


ance was intended to defeat the plaintiffs ; he therefore considered that 


the burden of proving the conveyance was bond fide and for valuable 
consideration lay on the defendant. The first three grounds of appeal 
are that the Divisional Court erred in law, in holding that the burden 
of proving that the sale was bona fide lay on the appellant, also errec 
in holding that Maung Tha Dun Kyaw intended to defeat the plaintiffs, 
claim.in the absence’ of any evidence, and assuming that such was 
Maung Tha Dun Ky7-w’sintention erred in throwing the burden of proof 
on appellant merely on the grcund of such assumption and in the 
absence of any evidence as to collusion between Maurg Tha Dun Kyaw 
and Maung Tha Dwe. It seems to me that there were grounds for the 
Divisional Court tocome tothe conclusion’ thatthe conveyance was. 
made to defeat the plaintiffs. There were the facts that the debt was. 
owed and was being pressed for repayment and thatabout that time this. . 
conveyance was. made to Maung Tha -Dwe, Maung Tha Dun Kyaw’s. 
brother. The mere fact that Maung Tha Dun Kyaw and Maung Tha 
Dwe were brothers would under the cricumstances suggest collusion: 
The Divisional Court having found that the transfer was made to defeat — 
the plaintiffs’ claims on Maung Tha Dun Kyaw, I am of opinion that | 
the burden of proof was, rightly thrown on Maung Tha ‘Dwe to show 
that the sale was hata fide. The lawon the subject was amply dis- 
cussed in Mr. Justice Batty’s lengthy judgment in the case of Bhag. 
want Appaji v. Kedari Kashinath (1) and the burden. of proof was. 
also discussed ina case somewhat analogous to the present, namely, 
that of Amarchand Jethabhat v. Gokal Bapu (2). It seems to be only 
common sense that where a plaintiff has shown that a transfer has been 
made to. defeat his claims in favour of his debtor’s brother that the 
brother should show his good faith in the matter. Section 106 of that 
Evidence Act seems to me in point. The matter of consideration 
and good faith is from the nature of things especially within the 


knowledge of the debtor’ s brother. 





The ss ground of appealis that the judgment of the Divisional 
Court does not conform with the provisions of section 574 of the Code 
of Civil Procedure. It is certainly meagre and should have dealt with 
the case more in detail; butin my opinion it is not so deficient as to 
justify any interference in the present appeal. 

I accordingly dismiss the appeal with costs. 





(1) (1900) I.L.R. 25 Bom., 202. 1, (2) (1902) 5 Bom. L.R., 142. 
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Full Bench. 


Before Sir Charles Fox Chief Judge,. Mr. Justice Irwin, C.S.I., 
and Mr. Justice Hartnoll. 


KING-EMPEROR vw. KWE HAW anv !16 OTHERS. 


’ Mc Donneil, Assistant Government Advocate—for the Crown. 
Search by police-oficer—Eutry—Witnesses to scarch—Persons not qualified to 
witness search—Ward-headman in Rangoon—Respectable inhabilant of 
localily—Burma Gambling Act, 1899, ss. 6,7—Criminal 'Procedure Code, 

1898, ss. 102, 103. 

A place is not entered under the provisions of section 6 of the Burma Gambling 
Actunless the officer entering is- accompanied by two or more respectable 
inhabitants of the locality. ; ; 

Where certain premises were entered by a police officer, accompanied only by 
‘two ward-headinen appointed under the Lower Burma Towns Act by the Com- 
missioner of Police, Rangoon. vial 
_ _ Held (Irwin, J., dissenting),—that in view of the factthat the ward-headmen 
‘in Rangoon are appointed by the Commissioner of Police,-have police duties to 
perform, and are in some cases being constantly called on to attend searches, they 
do not fall within the class of persons whom the Legislature intended to be called 
as witnesses , andthat therefore the premisesin ‘question were not duly entered in 
accordance Wiih the provisions of section 6 of the Gambling Act. 

Ah Shee v. King-Emperor, 3 L.B.R.,229, followed. > ' 

King-Emperor v. Maung Cho, 2 L.B.R., 43; Curtis v. Stow, (1889) 22 
Q.B.D., 512; Rex v. Hall, (1822) 1.8.&.C., 123; Mi Huuk v. King-Emferor, 
4 L.B.R., 121 ; referred to. ie 
Fox, C.J.—This is an appeal directed by the Local Government 
against an order acquitting the respondents who have appeared, and 
others against whom the appeal has been withdrawn, of offences under 
sections 11 and 12 of the Burma Gambling Act, 1899. It is admitted 
that the case is on all fours with the case of Ah Shee v. King: Eniperor 
(1), in so far that there was no evidence that the house in which the 

accused and instruments of gaming were found was used as a common 
gaming-house, and the two persons who were called as witnesses 
by the police officers entrusted with the search warrant were headmen 
of wards appointed under the Lower Burma Towns Act, 1892. 

The object of the appeal is to obtain a reconsideration of the above 
decision. 1n support of the appeal it has been contended that apart 
from the question of whether the headmen were persons contemplated 

_ by section 103 of the Code of Criminal Procedure as witnesses of a 
‘search, the presumption under section 7 of the Gambling Act should be 
drawn because the house was enlered under section 6 of the Act, and 
the instruments of gaming were found without it being necessary to 
make any search of the house in the ordinary sense of the word. It 
Was argued that in sub-section (1) of’ the section a search is 


distinguished from an entry and in the present case the hcuse was 


‘entered under a search warrant and that is sufficient to ‘enable the 
Presumption under section 7 to be drawn. This raises the question of 
what is the meaning of the words ‘entered under the provisions of 
the last preceding section "in section 7 of the Gambling Act. 


(1) 3. L.B.R., 229, 
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Sub-section (3) of section 6 enacts that all searches under sub-section 
(1) shall be made in accordance with the provisions of sub-section (3) 
of section 102, and of section 103 of the Code of Criminal Procedure,. 
1898. Before entering private property with the object of locking for 
property in or on it which the person in occupation of the property is. 
not likely to produce voluntarily, a police officer has to obtain 2 ‘search 
warrant from an authorised Magistrate. Section 98 of the Code 
gives certain Magisirates power to issue warrants authorizing police: 
officers above the rank of a constable, first of all, to enter the place to 
be searched, and then to search it, and to deal oth property found in 
the place. Although these*warrants are termed search-warrants for — 
shortness, they convey to the police officer the authority to enter which 
he would not have without the warrant. 


Sub-section (1) of section 103 of the Code enacts that before making: 
a search the officer about to make it shall call upon two or more: 
respectable inhabitants of the locality in which ‘the place to be searched 
is situate to attend and witness the search. No doubtit is not stated’ 
in express words that he must call the inhabitants before he enters: 
the place, and that he must take them into the place with him, but the: 
only cbject for which he is authorised. to enter being to. search the 
place, witnesses to the search being necessary, it is, I think, clear that 
he is bound to doso. As stated in King-Emperor v. Maung Cho (2): 
‘the object of the law could be entirely defeated if it were opén to the 
police to raid a house first, and defer calling witnesses until after they: 
had made the entry and arrests. 


We were referred to several authorities upon the construction of. 


. Statutes with the view of showing that it is not for Judges to make 


law, their function being to declare the law. This is an accepted: 
proposition. : 


The rules for the diaaeston of Statutes are well settled. When 
the object and intention of the Legislature is plain, the Courts have to 
give any provision which may be in question its reasonable construc- 


tion according to the real’sense of the language used. 


The real sense of the language used in sub-section (1) of section: 
103 of the Code of Criminal Procedure involves it heing ohligatary an. 
an officer or person about to execute a search warrant to call upon. 
and get two or more respectable inhabitants of the locality to attend. 
to witness the search before he does his first act under the authority 
of the warrant in entering the place to be’ searched. I consequently 
hold that a place is not entered under the Provisions of section 6 of the: 
Gambling Act unless the officer enlering is accompanied by two or 
more respectable inhabitants of the locality. 


It is unnecessary to deal with the argument that the instruments of! 
gaming were found without a search. The presumption under section: 
7 of the Act does not arise unless the place in which instruments of 
gaming are found has been entered under section 6. The question: 
remains whether the provisions of that section and of sub-section (1) of 
section 103 of the Criminal Procedure Code were satisfied by the 
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IV. | LOWER BURMA RULINGS. 215 
SL et ah a a hee 


police officer having taken with him two headmen of wards in the 
locality to witness the search. 


It has been argued that the words ‘‘ respectable inhabitants of the 
locality’ are not in any way limited by the Legislature, and that it is 
not for the Courts to limit them. In the abstract the words used 
include every respectable human being dwelling in the locality, and 
Mr. McDonnell has argued that the provision would be satished by a 
police officer holding a search warrant taking with him as witnesses two 
other police officers residingin the locality. This is the logical and 
necessary conclusion, if the werds “respectable inhabitants of the 
locality’ must be construed in their widest sense and without any 
limitation. ; 


But in view of the subject-matter of the provision, the objects which 
the Legislature must have had in view, and of the language used when 
considered in connection with the subject-matter and the objects of the 
provision, it is clear to me that some limit must be put on the very 
comprehensive words. If not, the Legislature has made a futile 
provision in the guise of a provision manifestly designed to ensure 
fair dealing and a feeling of confidence and security amongst the 
public in regard toa sometimes necessary invasion of a private right 
regarded as almost sacred under the British system. One rule for the 


construction of Statutes is that they must be construed wi res magis. 


valeal quam pereal, so that, to use the words of Bowen, L.J., in 
Curtis v. Siovin (3), the intentions of the Legislature may not be 
treated as vain or left to operate in the air. 


As stated in Rex v. Hall (4) the meaning of ordinary words, when 
used in Acts of Farliament, is to be found not so much ina strictly 
grammatical or etymological propriety of language, nor even in popu- 
lar use, as in the subject or occasion on which they are used, and the 
object which is intended to be attained. In its legislation with regard 
to search-warrants the Indian Legislature made provision for the private 
right of a subject to prevent any and every one from entering on his 


property being abrogated when necessary in the interests of the public — 


welfare, and it gave power to certain officers of the Government to 
authorize other Government officers engaged in th prevention, dis- 
covery and suppression of crime, and other persens also when neces- 
gary, to invade the private right of the individual subject. At the 
same time, however, it made the provision now in question that who- 
ever was about to act under a search warrant must call iwo or more 
respectable inhabitants of the locality to witness the search to be made. 
To my mind, reading the language usec in connection with the subject- 
matter and the objects which the Legislature must have had in view, 
the meaning of it is quite clear, and it indicates plainly that the persons 


who must he called to witness that the Government officer’s appointee’ 


acts properly and fairly must be chosen from respectable members of 
the general public, not in any way connected with the Government 
officer’s appointee, or with the carrying out of his duties, so that the 
invasion of the private right may be attended with as much fairness 





(3) (1889) 22 Q.B.D., 512. if (4) (1822) 1B. & C,, 123. 
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and may convey such sence of fairness as it is possible to secure. The 
language appears to me to point to the intention being that the selec- 
tion of witnesses should not be confined to any. particular persons or 
class of persons amongst the respectable inhabitants, but that it should 
be made from amongst the general body of respectable inhabitants 
available for the particular occasion on which witnesses may be 
required, the underlying idea being the same as that which underlies 
the system of selection of jurors for atrial of an accused, namely, that 
the persons selected should be absolutely unprejudiced and wninter- 
ested in the results of what they have to take part in. If I am right in 
my view of the meaning of the language used by the Legislature and 
of its intentions, the giving ofthe widest construction of the words 
used, which would admit .of two police officers being admissible 
witnesses to a search, would certainly defeat the objects and inten- 
tions Of the provision of law in question. In an equal degree would the 
practice which has grown up inthe Town of Rangoon of almost 
invariably selecting ward headman as witnesses defeat. such objects and | 
intention. They are nominees of a Government officer. How can a 
person whose property is searched and how can the public have inplicit 
confidence thata search has been fairly. and properly done by a police. 
officer and that articles’said to have been found in a house have really. 
been found there, if the persons called in as witnesses are nominees, 
of another officer and are appointed to assist the police? Headmen 
appointed under the Lower Burma Towns Act, 1892, have far more 
extended duties as regards giving information about crime and 
assisting the police than any ordinary member of the public has. They 
are part of the establishment provided by Government for the. preven- 
tion, discovery and. suppression of crime. Although their duties in 
regard to reporting and investigation: may mot have been extended 
beyond the offences specified in section 4 of the Act, their position even | 
as regards such offences must bring them into very close connection with 
the police. A practice of selecting certain members of the respectable 
public only for witnesses to searches has been reprobated in 
another province. The practice of confining selections to certain” 
people who are connected with the police and have to assist them is 
far worse. There is to my mind no way out of the fact that if the 
words “ two or more respectable inhabitants of the locality” are taken 
in their widest sense, they must include two or more fellow police 
officers to’the police officer entrusted with a search warrant. If they do - 
not include police officers, then it appears to me that the plain objects of 
the Legislature are not secured,and most important provision ofthe — 
Legislature may be entirely fr ustra! ed. Alimit therefore must be put 
on the words. In putting a limit on them [think that the intentions 
of the Legislature should be carried out to their fullest extent without 
a shadow of an attempt to depart from them, however convenient it 
may be to the authorities to adopt some par ticular sysiem. 

The languige in which I expressed my viewsSin Ak Shee v. -King- 
Emper or (1) may have been somewhat too wide. Confining myself to 
the particular question involved in this case I hold.that the. persons 
called to witness a search by a police officer or person holding.a search 
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warrant must be respectable inhabitants of the locality in which the 
place to be searched is situated who do not hold offices to which they 
have been appointed by a Government Officer, the duties of which 
include taking part in the prevention or discovery of offences, or in 
bringing offenders to justice. As the duties of ward headmen include 
such duties, they are not, in my opinion, such persons as the Legisla- 
ture contemplated should be called as witnesses to a search under a 
search warrant. 

Upon this view the house entered in the present case was not entered 
under the provisions of section 6 of the Burma Gambling Act, and the 
presumption under section 7 of the Act cannot be drawn. 


I would dismiss the appeal. 

Irwin, J.—By section 6 (1) of the Burma Gambling Act, 1899, the 
’ Commissioner of Police is empowered to authorize an officer of police 
to— 
| (a) enter a specified house with such assistance as may be 


necessary, and by force if necéssary ; : 
(b) take into custody all persons he may find therein ; 


(c) seize all instruments of gaming, and so forth, found therein ;' 


(d) search all parts of the house, and seize all instruments of 
gaming’ and so forth found on such search. 


. I saidin King-Empe+or-v. Maung Cho (2) that I did not think it 
possible to separate the sub-clauses of this clause (I should have said 


_ the clauses of this sub-section) and consider the search. as distinct 


from the entry and arrest for the purpose of section 103 (Z) of the 
Code of Criminal Procedure. The Jearned counsel for the Crown asks 
_us‘to say that this dictum is not correct. _ 


Search warrants may be issued under seetion 96 or section 98 of 
‘the Code, If the former stood alone there would be some force in tine 
argument that sub-section (3) of section 6 of the Gambling Act refers 
only to clause (d) of sub-section (1), and that instruments of gaming 
may be seized without any search within the meaning of the section, 
for a warrant under the Gambling Act* authorizes the police officer to 
do many things which he is not authorized to do by a search-warrant 
under section 96: Moreover, clause (3) is a new provision, which did 
not exist in Act [TI of 1867. But section 98 is much wider, and its 
language is very similar to that of scction 6 of the Gambling Act. It 
does not authorize arrest, and it does not mention seizure of any 
articles before search, but it expressly authorizes entry, and its 
provisions about seizure are exactly analogous to those of clause (c! of 
' the sub-section in the Gambling Act. J think it has never been 
doubted that the entry-and the search are one indivisible transzction 
for the purpose of section 103. If the Burma Legislature had intended 
to limit the operation of sub-section (3) to searches made under clause 
’ (d) of sub-section (Z), I think it would have said so expressly. I there- 
fore adhere to the opinion I expressed in 1903. , 


On the question of the true construction of the words ‘‘ two or 


more respectable inhabitants of the locality in which the house to be 
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searched is situated.” I do not think it is necessary in this case to 
consider whether two police officers other than the officer conducting 
the search would be within the terms of the section. My opinion is. 
that a person who is a respectable inhabitant of the locality 
is none-the less a respectablé inhabitant of the locality within the 
meaning of the section if he has been appointed a headman of a ward. 
If he is not so, because he holds an appointment the duties cf which 


. include faking part in the prevention of crime, then the headmanof a 


village is equally outside the terms of the section, for he has exactly 
the saine duties to perform ; in respect of detention of crime his duties 
are rather more onerous than those of his brother in a town. To say 
that a village headman may not lawfully be called to witness a search: 
under section 103 would be to my mind not only absurd but very 
detrimental to village administration. If my view of the law 
is correct it may be that the law does not work so well in towns as in 
villages. It may be that if the: police in any case wish to ‘circumvent 
the law they can do so more easily in towns than in villages. It may 
be that the police act injudicicusly in selecting ward headmen so. 
often as they do to witness searches. It is possible that the people 
might have more confidence in the impartiality of the headmen in 
Rangocn if they were appointed by the Deputy Commissioner instead. 
of the Commissioner of Police. If any of these matter are so, it is no- 
concern of ours in the decision of this case. I do not think we are 
warranted in importin sg into section 103 of the Code of Criminak 
Procedure a proviso that a person who, though nota police officer,. 
holds an appointment by virtue of which he is obliged to assist the 
police in certain of their duties is not a respectable inhabitant of the: 
locality within the meaning of the section. 


The house searched was No. 250; Dalhousie Street, between 23rd’ 
and 24th Streets. The two heidmen who were called to witness the 
search lived, one in 23rd Street, and the other in 24th Street. They 


‘were inhabitants of the locality. No allegation has been made that 


they are not respectable. They entered with the police officers. The 
entry and search, therefore, were in my opinion duly made under section 
6. Itis not disputed that instruments of gaming were found scattered 
about the upper room where 11 Chinamen were found. Theappellanis. 
merely said they knew nothing about it as they were not’ in the room. 
Under section 7 .I think it must be pvesumed that the room was a 
common giming-house and the persons found in it. were there for the- 
purpose of gaming. 


As a majority of this bench are of a contrary opinicn, it is not. 
necessary for me to discuss the evidence against each respondent in. 
cletail. 


Harinoll, J —lt is unnecessary for me to set out. the facts and: 
points for decision as they have already been set out by the iearned. 
Chief Judge, whose judgment I have had the advantage of reading. On 
the first point I agree with him in considering that a house cannot be: 
deemed to be entered under the provisions of seclion 6 of the Burma. 
Gambling Act, 1899, unless the police officer authorized by. the warrant. - 
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be accompanied by two respectable inhabitants of the locality within 
the meaning of section 103 of the Code of Criminal Procedure. 


There remains the second point for consideration and that is 
whether headmen of wards appointed under the Lower Burma Towns 
Act, 1892, by the Commissioner of Police, Rangoon. are inhabitants 
within the meaning of section 103 of the Code. In interpreting the 
law Judges must no doubt remember that their object is jus dicere, 
not jus dare ; but it is a fundamental principle that the intenticn of the 
Legislature is to be carried into effect in interpretation, and to arrive 
at the meaning of words, as was laid down in Rex v. Hail (4), the 
subject, the occ7sion on which they are used, andthe object to be 
attained must of necessity be taken into consideration. It therefore 
certainly seems to me that the intention of the Legislature in framing 
section 103 of the Coce of Criminal Procedure should be considered in 

_ deciding whetherthe w-rds “inhabitants ’ should be taken in its widest 


and ordinary sense, or whether it should be restricted so as to exclude. 


certain classes of “inhabitants.” The intention of the enactment 
beyond doubt to me seems to have been to ensure that searches are 
conducted with decency and in order, and that no’ wrong-doing, such 
as the planting of articles by the police in the house searched, should 
take place. The regularity and proper conduct of the search was to be 
secured by two or more witnesses, and this being so it seems to me to 
be obvious that the intention was that only those should be chosen as 
witflesses who can be reasonably relied on to secure the desired result 
and in whose trustworthiness and ability towards the carrying out of this 
particular duty required of thera confidence can be felt. It follows in 
my opinion that the intention was to exclude from the category of 
inhahitants those in whom confidence could not be felt and those 
against whom a reasonable suspicion arises that they may not carry out 
the duty required of them. For instance, I consider that it was never 


the intention of the Legislature that two policemen should be chesen _ 


as witness. Since Iam of opinion that it was the intertion of the 
ee . ‘ . th» . 

Legislature to restrict the meaning of the word “inhabitants” as used 

in section 103 of the.Code, it remains for consideration whether head- 


men of wards in the city of Rangoon should be excluded. They are | - 
appointed by the Commissioner of Police, and it has become the. 


' practice to constantly use them as witnesses of searches. To give an 
instance, in Mi Hauk v. King-Embperor (5) one headman during the 
last year witnessed searches some 8,9, or 10 times with one excise 
officer. They further have cet'tain police duties todo. They may be 
good and respectable men, and I would lay stress on the fact that I lay 
no imputations against their respectability and gcod faith, but under 
the circumstances I am of opinion that it wouid be. dangerous te hold 
that they are of the class of those whom the law intended to be called 
as witnesses of searches. Where they have police duties, are con- 
stantly being called on to attend searches, and are appointed by the 
police, it seems to me that there cannot be that corifidence in their 
doing the duty required of them that there should be, and that they 
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20h, become of that class that the law never intended witnesses to be chosen 
Kine from. : 
EMPEROR I would therefore hold that the house entered in the present case 
ee acs was not entered under the provisions of section 6 of the Burma 
2 2a™: Gambling Act and the presumption.under section 7 of the Act cannot — 
be drawn. I would dismiss the appeal. 
Civil Re- Full Bench—(Civil Reference). 
ference No, 7 : ‘ 
of 1907. Before Sir Charles Fou, Chief Judge, Mr. Justice Irwin, C.S.I.,° 


January 6th, - and Mr. Justice Hartnoll. 
1908, : i 
— ' THE RANGOON ELECTRIC TRAMWAY AND SUPPLY COM- 


' PANY, LIMITED v. THE RANGOON MUNICIPAL COMMITTEE. 


Giles—for plaintiff, | ‘Eddis—for respondent, 
Tawxable lands—Tram-lines laid in street—Occupier of land—Burma Munici- 
pal Act, 1898, ss. 46 (1) (A) (a), 64.(5) (7). 


Landin which tram lines are laid, although jin a-street,is iand within th 
meaning of section 46 (1) (4) (a) of the Burma Municipal Act. ‘ ; 
- A company owning tram-lines isin occcupation of the land in which they are . 
laid within the meaniug of sections 68 and 69 of the same Act, 


Pimlico Tramway Company v. The Greenwich Union, (1873) L.R, 9Q.B° 
9, Melbourne Tramway and Omnibus Company v, Mayor, etc, of tle City of 
Fitzroy, (1900) L.R., A.C. 153 (1901 Vol.) followed. ; & 
__ Fox, C.J.—The following questions have been referred to this 
Court by. the Judge of the Court of Small Causes, Rangoon, under 
‘sub-section (5) of section 64 of the Burma Municipal Act, 1898 :— 


1. Are the Montgomery Street Tram’ Lines “ Buildingsand Lands” 
. within the meaning of section 46 (1) (A) (a) of the Burma 
* Municipal Act ? 
2. Are the Montgomery Street Tram Lines in the occupation of the 
owners of the lines within the meaning of sections 47 and 48 
of the same Act ? : 


A difficulty in answering the questions presented itself at the 
outset in the fact that it was not stated what was meant by the: word 
“Tram Lines,” % . 

The advocate for the Municipal Committee has, however, stated at 
the hearing of the reference that what has been assessed ‘is the land 
on or in which the appellant company’s property has been laid. ‘This 
may be accepted to be the caseand, being so, there can be no doubt 
the such land is land within the meaning of section 46 (1) (A) (a) of. 
the Act. The first question, however, appears to assume, andit has 

' been argued on behalf of the appellant company, that the words. 
“buildings and lands " in the clause must be read conjunctively, and 
that they virtually mean lands covered with buildings. The natural 
meaning of the language used in the section is that a committee may 
impose taxon buildings, and they may impose atax on lands, not | 
exceeding ten per centum of the annual value of such buildings and 
lands. There is no sufficient reason for thinking that the words should 
be read in any other sense. The language used with respect to other 
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alternative taxes does not support the construction contended for by 
appellants. The answer !- would give to the first question is that 
the Tram Lines, meaning thereby the land of the street in or on which 
the appellant company's sleepers and rails are laid, is land within the 
meaning of clause (a) of division (A) of sub-section (1) of section 46 of 
the Burma Municipal Act. 


The .second question as put is meaningless, but it may be taken - 


that the learned Judge had in mind section 68 and section 69° of the 
Act, aud by mistake wrote sections 47 and 48. It has been argued 
for the appellant company thatit is not an occupier of the land in 
. which the rails and sleepers have been laid by it, and that it does not even 
own such rails and-:sleepers. The question put by the Judge assumes 
that the company still own what it laid in the street, and for the 
purpose of answering the question we must.assume that it does, 
because the Judge’s decision on this point is final under sub-section (7) 
of section 64. 

It is contended that the company as amere user of the road, and 
not having exclusive occupation, it cannot be said to occupy the land. 
The same argument was uséd in the case of the Pimlico Tramway 
Company. v. The Greenwich Union (1), but did nct prevail. In _the 
case of that company, and inthe case of the appellant company, a 
tramway was laidinthe roadway under authority in such a way that 
a carriage with wheels having a’ flange going into a groove or space 
might be run on it with facility. Three eminent Judges had no doubt 
the Tramway Company were occupiers of the portion of land upon 
which they laid the tram rails. 

The decision was accepted as correct by their Loritubiins ‘of the 
Privy Council in the Melbourne aC ee and Omnibus Company v. 
Mayor, etc., of the City of Fitzroy (2). In the face of such weighty 
pronouncement as tO what constitutes occupation of land by a 
Tramway Company it is impossible to accede to the argument put 
forward on behalf of the appellant company. 

I would answer the second question referred in the affirmative. 

Irwin, J.—I concur. 

Hartnoll, J —I concur. 


. Before Mr Justice Hartnoll. 


A. L, A.R. LAKSHMANAN CHETTY v. V.R.P.P.L. 
VELLAYAPPA CHETTY. 


Chari—tfor applicant (defendant). | Kyaw Din—for respandent (plaintiff). 
Ground for setting aside dismissal of suit for default—Reason for non-appear- 
ance of Prep ES in ‘procuring attendance of acs Civil 

‘Procednye Code, s. 103. 

The only ground.on which the Gentes of a suit for default can be set aside 
under section 103 of the Code of Civil Procedure is that the plaintiff was prevented 
by sufficient cause from appearing. 

The respondent brought a suit against the applicant and:two others 

‘to recover Rs. 3,000, and on the 29th November 1906 it was dismissed 
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for default.with costs. On the 1ith December he applied to have the 
order of dismissal] set aside under section 103 of the Civil Procedure 
Code. The lower Court held an enquiry and found that he had not 
given sufficient cause to account for his non-appearance on the 29th 
November, and in this finding I agree after a perusal of the evidence. 
The Court then proceeded ts set aside the order on the ground that it 
was difficult to procure the attendance of the witnesses. -Against this 
order setting aside the order of dismissal this application is mace cn the 


- ground that the only ground on which an order of dismissal can be set 


aside in pursuance of the law as laid down in section 103 of the Code 
is that of being prevented by any sufficient cause from appearing when 
the suit was called on for hearing. This seems to be the case, and the 
lower Court appears to have omitted to notice the point. 

As the respondent did not prove that he was prevented by any suffi- 
cient cause from appearing when the suit was called’on for hearing, it 
seems to me that the order setting aside the order of dismissal was wrong, 
and I accordingly set it aside, with the result that the suit stancs dis- 
missed with costs. I allowed the applicant his costs in the application 
to set aside the order of dismissal in the lower Court, and I also allow 
him his costs—two gold mohurs—in the present application to this 
Court. 








' Before Mr. Justice Hartnoll. 
SHWE LOK AND MA NYEIN AUNG 2. MA SEIK KAUNG. 


R. Ss. Dantra—-fro appellants (defendants). 
_N.M, Cowasjee—for respondent (plaintiff). 


Usufructuary moviga ge—Temporary sale with possession as Security for debt— 
Suit for salemApplication of pranciples of Transfer of Properly Act— 
Transfer of Property Aet, ss. 58, 67, 68. 


A and B borrowed a sum of money from C, andas security sol:! certain laud 
temporarily to C, whom they put in possession but who rented the land to them 

In a subsequent year they entered on and cultivated the Land without C’s 
consent, whereupon C sued them for ejectment and possession, with damages, or 
inthe alternative for a decree forthe amount of the loan with damages and for 
sale of the land in default of payment. 4 

Held,—that the original transaction came within the definilion of usufructuary 
mortgage i in section 58 (d) of the Transfer of Property Act; that though the Act 
was notin forceits provisions might well be considered ; and that, following the 
provisions of section 67, C was not entitied toa decree for sale. A decree was 
given for the ejectment of A and B, for putting C in possession, and for the pay- 
ment of damages. . 


Unda v. Umrao Begam, (1888) LL.R. 11 AML, 367 5 Luchm:shar Singh v. 
Dookh Mochan Jha, (1897) 1.L.R. 24 Cal, 677 # Chathu v. Kunjan, (1888) LL.R. - 
12 Mad., 109: referred to. 

Maung Shwe Lok and Ma Riscin Aung were aed by Ma Seik 
Kaung under the following circumstances. The latter alleges that 
on the 4th labyigyaw of Thadingyut 1264 B.E. Maung Shwe Lok - 
and. Ma Nyein Aung borrowed Rs. 1,200 from her, and temporarily 
sold certain land to her with a promise to retake it on payment of the 


_ consideration money, that they put her in possession and she. rented 
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out the land to them for 400 baskeis of paddy per year. She then 
goes on to allege that Maung Shwe Lok and Ma Nyein Aung subse- 
quently created a further charge on the land of Rs. 600 which was to 
be added to the Rs. 1,200 and that in 1267 B.E. the defendants 
forcibly entered the land without her consent and were in wrongful 
possession and working it, in consequence of which she has sustained 
a loss of Rs. 280. She therefore prayed for a decree for ejectment 
and. for possession, with a further decree for the recovery of Rs. 280 
-damages from them, or that in the alternative a cecree for 
recovery of Rs. 2,080 be passed against them to be paid within a time 
to be fixed by the Court and that in default the land be sold and 
proceeds applied in and towards the satisfaction of the amount decreed, 
and that in case of any deficiency the defendants may by ordered to 
pay the same. 


The defendants disputed the claim, but the Subdivisional Court 
found the facts as stated by the plaintiff and gave a decree as asked 
for in alternative, except that it was not ordered that the defendants 
should be liable for any deficiency after the sale. The defendants 
appealed to the Divisional Court, which altered the decree of the Sub- 
divisional Court by giving a. simple money decree for Rs. 280 and a 
mortgage decree for the balance, Rs. 1,800. Against this decree the 
defendants lay a further appeal. The first ground is that the lower 
Courts erred in holding that Rs. 600 was a further charge on the 
mortgiged premises. It is urged ‘that, as this was a verbal arrange- 
ment, no evidence of it could be given in accordance with the provisions 
of section 92 of the Evidence Act. Iam unable to see that any deed 
was drawn out with respect to the first transaction. A report was 


made to the revenue surveyor, written down and signed as usual ; but — 


this report to my mind is not such a writing as is contemplated by 
section 92 of the Evidence Act. It was further argued that the first 
transaction being a usuiructuary mortgage a further charge could not 
be made: No authority was quoted to support this view and I. fail to 
-see why the intention of the parties should not be given effect to. It 
is not, denied that the Rs. 600 are due, and it is clear that they were 
charged on the property. The grouncl must fail. My remarks above 
also dispose of the second ground. The third ground was that a 
decree for sale could not be made. From a perusal! of the record it 
certamly seems to me that the transaction before the revenue surveyor 


was a usufructuary mortgage. Possession was transferred for the 


debt due. until it was repaid, and then the land was let out to the 
defendants. The transaction seems to Come within the definition of 
usufrutuary mortgage as given in section 58 (d) of the Transfer’ of 
Property Act. The subsequent charge of Rs. 600 was to be added as 
liability on the land when the mortgage was redeemed, according to 
witness Maung Shwe Nge, whom there is no reason to disbelieve. it 
would appear that the intention was merely to increase the mortgage 
money to Rs. 1,800. Nothing was said about the land being sold, if 
- it was not paid. It seems to me merely to extend the usufructuary 
mortgage money. to Rs. 1,800. The point remains as to whether a 
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decree for sale should have been given. According to the arrangement 
between the parties nothing was said as to any sale. Though the 
sections of the Transfer of Property Act applicable were not in force 
where the land is situated, they may well be considered. They are in 
sections 67 and 68 of that Act.- Section 67 lays down that nothing in 
the section shall be deemed to authorize a usufructuary mortgagee, as 
such, to institute a suit for foreclosure or sale, and unless section 68 of 
the Act applies, it seems to me that Ma Seik Kaung should not be 
given a decree for sale. The view is not without authority; and I 
would quote thé cases of Umda v. Umrao Begam (1), Luchmeshar 
Singh v. Dookk Mochan Jha (2), and Ckathu vy. Kunjan (3). The 
next point that arises is whether the principle laid down in section 68 
is applicable. It should be noticed ‘that that section authorizes the 
suing of a mortgagor for the mortgage-money, and has nothing to do 
with the sale of mortgaged land. Clause (8) of the section deals with 
the deprivation of his security by the mortgagor, Here the security 
exists but the mortgagors are in wrongful possession. I am unable to 
hold that the principle. in section 68 applies. It seems to me that a 
decree for sale should not have been given, and that the first relief 
asked for should have been decreed. The fourth ground of appeal 


was dropped. I set aside the decree of the Divisional Court and 


decree that Maung Shwe Lok and Ma Nyein Aung be ejected from the 
land. in suit and that Ma Seik Kaung be put into possession of it, and 
further that on account of damages Maung Shwe Lok and Ma Nyein 
Aung do pay Rs. 280 as damages to Ma Seik Kaung. Under the 
circumstances each party will pay their own costs in all Courts. 


Before Mr. Justice Hartnoll. 
H. MCDONALD »v: C. B. .WILLIS. 
Lentaigne —for appellant (defendant), | | Respondent (plaintiff) in person. 


Claim for rent subsequent fo contract of sale—Coniract of sale. of incumbered 
property—Duty of seller to discharge incumbrances—Retention of purchase- 
money against incumbrances—Afplication of frinciples of Transfer of Pro- 
perly Aci—Transper of Property Act, 1882, 8, 55 !1\ (g) and 5 (b). 


A rented and occupied a house owned by Bat Thayetmyc. B agreed to selt 
the house to A free of incumbrances for Rs. 2,000. Rupees 100 was paid by A as.’ 
earnest-money, and the balance was to be paid on execution of the deed of sale. . 
There. were certain mortgages on the house, amounting to more than Rs. 1,900.. 
B failed to clear these off, and the balance of the purchase-money remained unpaid. 
At the end of nearly two years, B sued A for rent from the time of the contract of 
sale, although no agreement was made that rent should be so payable. 


Held,—that although section 55 of the Transfer of Property Act was notin 
force at Thayetmyo, its general principles should be applied ; that therefore, as the: 


-house was sold free from incumbrances, it was B’s duty to discharge the mort- 


gages, and that as ‘he failed to do this, A was entitled to retain the amount due- 
on them out of the purchase-money ; and consequently that. B himself was res-. 
ponsible for the non-payment of the purchase-money, and could not claim rent, . 


(1) (1888) I. LR. 11 All, 367. | (2) (1897) IL. R. 24 Cal., 677. 
(3) (1888) I. L. R12 Mad., 109. 
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C. B. Willis sued H. McDonald io recover Rs. 1,140 house-rent. 
The plaint sets out that McDonald rented the house of Willis at 
Thayetmyo for Rs.30 a month and that rent was paid up to the 
15th March 1905, and that since then up to the 15th May 1906 no 
rent was paid. So that Rs. 420 are due for this period. McDonald 
asked Willis to sell his house for Rs..2,000, undertaking to give in 
cash Rs. 100 as earnest-money and the balgice Rs. 1,900 within one 
month, and agreeing to this Willis accepted the Rs. 100 earnest-money, 
but the defendant did not pay the balance Rs. 1,900 within one 
month. In March 1906, McDonald was served with a notice to buy 
the house within five days and that-after that the earnest-money would 
be forfeited. Subsequently a notice was sent to the effect that the 
earnest-money was forfeited. and that the house must be vacated 
within a month or that house-rent must.be paid at the rate of Rs. 120 
a month beginning from the 15th May 1906. The defendant did not 
quit the house, andso rent ‘is asked for upto the 15th December 
1906 at the enhanced rate. 


The defence story is as follows. On the 15th March 1905, 
McDonald bought the house for Rs. 2,000, paying Rs. 100 earnest- 
money. It was understood by defendant that there was then one 
mortgage on the house which plaintiff agreed to redeem within one 


month, and then the. house and land was to be transferred to 


McDonald for Rs. 1,900, that. the mortgage was not redeemed as 
agreed on, that no rent was to be paidfrom the 15th March 1905. 
that ‘subsequently McDonald came to know there was another mort- 
gage on the: property still outstanding though he was falsely told that 
it had been paid off, that defendant has always been’ ready to carry 
out his part, but that Willis has not carried out his part that no 
‘rent is due. 


The Court of first. instance held that Willis was to blame in not 
settling up the mortgages on the house and so for the balance of the 
purchase-money not being settled, and so refused to allow the claim 
for rent for the first fourteen months claimed. As regards the second 
six months the Court held that the defendant should have seen to the 
performance of the contract, and ashe acted contrary to the letter 


sent him by the plaintiff requesting him 10 quit, he was liable for the 


rent at Rs. 120 amonth. A decree was passed accordingly. 


On appeal to the Divisional Court that Court gave a decree for the 
whole amount claimed. It held that there was no concealment of the 
second mortgage, that it was. proved that defendant was to pay 
Rs. 1,900 to the mortgagee towards the first mortgage and plaintiff 
was to pay off the balance of this and the whole of the. second mort- 
gage, but that it was not clear whether the plaintiff should make. 
these payments before defendant paid the Rs. 1,900... It also held 
that as regards the agreement that no rent should be paid it could 
not be separated from the purchase agreement as a whole, that it is. 
admitted the purchase should be’ completed within a month and so the 
agreement was not binding after the frst month, and as the agree- 
ment was entirely subsidiary to and dependent on the purchase 
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mens agreement if the latter fails the former must fail also... It held that it 
was not necessary to decide-who was to: blame for the non-completion 
v. ‘of the purchase, and that it is sufficient that: the agreement has not 
-B. Wilts, been carried out and that therefore all parts fail equally, including the 


sao 


home _ agreement not to take rent. 


H. McDonatp 


. A further appeal has therefore been laid against this decision. 


The. first point. for consideration is, what was the agreement 
entered into: by the parties. with regard to the sale of the house, and 
‘secondly . what. are the legal . incidents of. this agreement. The 
contract of sale was: produced. It is to this. effect: “ Received from 
H. McDonald the sum of Rs. 100 being earnest-money on account of 
the sale of my -house and landat Thayetmyo at present occupied by 
him. Sold to him this day for Rs. 2,000.. The balance of Rs. 1,900 
to be paid when the deed of sale is drawn up.” Tam unable to'see 
that it was admitted that the purchase should be completed within a 
month. The plaintiff's story is that defendant agreed to pay the 
" balance Rs. 1,900 within a month; the defendant's story is that the 
plaintiff agreed to redeem the outstanding mortgage within a month. 
and transfer the house and land for the balance Rs. 1,900. The 
plaintiff puts a duty on the defendant towards the. completion ; the 
defendant puts a duty on the plaintiff. Whether the plaintiff deceived 
the defendant as to the second mortgage seems to me _ to bé immate- 
rial, as from his letters of the 16th May 1905, and also of the 26th 
March 1906, it is clear that he held himself to- be responsibie for the 
mortgages, and that therefore the property was sold free of incum- 
-brances. I alsé see no reason to doubt the evidence of the Chetty 
_ Mutu Verappa on the point. It also seems to me to be clear from the | 
circumstances of the sale, the Chetty’s evidence and the fact that 
since the sale McDonald has been paying the-taxes, there was no 
agreement for the payment of rent after the contract of sale. ~The 
agreement seems to me to have been clearly one that after the agree- 
ment McDonald was to remain in possession as purchaser and owner, . 
and that all that remained was to clear the incumbrances and 
execute the conveyance of sale. As J hold it proved that the plaintiff - 
sold the property free of incumbrances, and bound himself +6 clear 
them off, it seems to me that, as he has not done so up to date, 
he cannot. now make any claim for.rent or damages. ‘Though sec- 
tion 55 of the Transfer of Property Act is not in force in Thayetmyo, 
it seéms:to me that its general principles should be applied in dealing 
with this case. By sub-section (1) (g) of that section the orve was, 
bound: to discharge the incumbrances, and by sub-section (5) (2) the 
defendant could retain out of the purchase-money the amount of any 
incumbrances on the property existing at the time of the sale for 
payment to the persons entitled thereto. It seems to. me that as the 
plaintiff did not clear off the incumbrances as he should have done he 
cannot now hold the defendant liable for rent or damages for wrongful 
- possession: It was not in his power to cancel-the contract of sale in 
and after March 1906, when he had not carried out his duty of freeing 
the property of the incumbrances then. existing on it ; nor was the 
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defendant bound to accept an indemnity against: the mortgagees, 
which might or might not have proved worthless in whole or in part. 
' The defendant seems to have been all along in-possession as agreed 
on, and was waiting for the plaintiff to clear all incumbrances ; in that 
the plaintiff. failed to do so; I am unable to see how he can now claim 
any rent.. There appears at the present moment to be an incum- 
brance on the property amounting to more than Rs. 1,900. If defen- 
dant had given the plaintiff the Rs. 1,900 he might have, to save the 
property, to himself clear this incumbratice, and in that case would 
be wrongfully out of pocket to the amount sc paid. 

I accordingly allow this appéal, set aside the decree of fixe 
Divisional Court, and dismiss the suit with costs in all Courts. 





Before Mr. Justice Irwin, C-SI. 
PO HLA v. KING-EMPEROR. 


Christopher tor applicant. 


Seizure of moneys in common gaming-house—Entry—Forfeiture—Burma 
Gambling Act, 1899, ss. 6, 11, 12, 15. 
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" There is no provision in the Burma Gambling Act empowering any person to - 


seize moneys foundina Common gaming-house whichis not entered under the 
-provisions of section 6, nor authorizing a Magistrate to order that moneys so seized 
-shall be forfeited. 


Ah Shee v. King-Emperor, 3 L.B.R., 229, referred to. 


“The Townsbip Magistrate, on receving information that the house 
-of Kyi Min was used asa common gaming-house, entered it with the 
headman and some other person, when some of the gamblers jumped 
-out of the window, while others remained, and put in their pockets 
‘the moneys which were in front of them in. ‘the gambling circle. The 
Magistrate ordered them to put down in front of them the moneys 
‘they had picked up, and they did so. The moneys were then seized 


“by order of the Magistrate and counted by the headman. The total, 


camount was Rs. 702-6-6. 

Some instruments of gaming were also found, but the Subdivisional 
Magistrate who tried the case held that the search was not. properly 
-conducted, and that therefore no inference under section 7 of the 
._Burma Gambling Act could be drawn from the fact of finding 
instruments of gaming. He referred to the ruling in Ah Shee v. King- 


Emperor (1), but he did not give any reason for holding that the - 


search was not properly conducted, nor did he expressly say that the 
‘house was not entered under the provisions of section 6. He held 
‘that the ruling abovementioned was not fully applicable to the case, 
“because there was direct evidence of gambling both with anidaung 


cand cards, and that two. daings collected commission. -On this ~ 


evidence he convicted.two persons under section 12, and eight persons 
-under section 11, and inflicted fines. The judgment ends with. these 
_-words, “The things seized will be confiscated, The gambling 





(1) 3, L.B.R.,-229. 
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instruments. shall be destroyed, aay the cash forfeited . to the 


Government.” 
Po Hla,. who was one ‘of the persons éouvinted under. ‘section 12, 


has’ petitioned this’ Court. to set aside the. conviction, and to direct 


that the moneys.found in. his..pocket may be returned to him. I 
declined to entertain. the application so far as it. referred ‘to the 
conviction, and the: only .question’ for: consideration‘is whether the 
order directing that the cash be forfeited. to Government is justified. 
Although it is not clear why. the Magistrate considered that séction 7 
did not apply to the ‘case, I think it must be accepted that that was so, 


and that the house was not entered.under the provisions of section 6. 


Civii 2nd 
Abpeal 
No. 24 of 
1907, 


Jaiuary 9th, 
1908. 


Section 6: empowers ‘certain Magistrates under certain conditions. 


. to enter a house, and seize all moneys and articles of value, reasonably 


suspected to have been used or intended to be used for the purpose of 
gaming, which are found therein. Section 15 enacts that on the 
conviction of any person for an offence under section 11 or 12 
committed in any common gaming-house entered under the provisions. 
of section 6, the convicting Magistrate may order all moneys seized 
therein to be forfeited. There is no provision in the Act empowering 
any person to seize moneys found in a common gaming-house which is. 
not .entered under. the provisions of section 6, nor authorizing the 
Magistrate to order that moneys so seized be forfeited. 

In the present case, then, both the seizure of the money and the 
order directing it to be forfeited are illegal. I therefore set aside that 
ordér, and direct that all the moneys be returned to the persons from: 
whom they were taken. -The list of things seized does not show how 
much was-.taken from each pérson, but the details are given in the- 


evidence of the Township Magistrate. 





_ Before Mr. Justice Hartnoll. 
MA SEIN Uv. A. L. V. R. R. M. LETCHMANAN CHETTY, 


Fagan—for appellant (plaintiff). | V.N.Sivaya—for respondent (defendant). 


Claim to attached property—Fraudulent transfer—Fictitious sale—Burden of 
proof—Possession at the time of attachment—Civil Procedure Code, s. 283. 


Certain immoveable: property was attached by A in execution of a decree 
against B, C, the daughter of B, instituted a suit to establish her right tothe pro- 
perty alleging that she. had brought it from B. She failed to show that she had. 


been in posession at the time of the attachment. 
Held,—that the burden of proving. her right to the property lay upon C. 
Kadappa Chetty v. Shwe Bo, 2 L.B. Ri, 152, distinguished, 
Govind Atmaram v. Santai; (1887) LL-R. 12 Bom., _ 270, followed. 


Ma Sein U brought a suit under section 283 of the Code of Civil 


“Procedure to establish her ‘right to a house and a house site, alleging 


that she had purchased it from her mother, who was the judgment- 
debtor of the defendant, Letchmanan’ ‘Chetty.. The defendant pleaded 
that the sale was a fictitious one, and that the mother—his judgment- 
debtor—was in possession. “Both the lower Courts have clismissed the 


-suit~on the - gieune that ie ‘sale: aie appears to be collusive and! 
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fictitious, or at any rate that it was not proved to be genuine. 
Against this decision thissecond appeal has been laid, arid it is urged 
that the burden. of proof has been wrongly thrown on appellant. The 
question of burden of proof does not seem to have received much 
attention in the lower Courts. It is not even mentioned in the ground 
of appeal in the first Appellate. Court. The case of Kadappa Chelty 
v. Shwe Bo (1) is relied on as throwing the burden of proof on the 
defendant in the present case. The point in that case was that the 
plaintiff proved possession by him at the time of the attachment, and 
it was held thai that fact threw the burden of proof on the defendant 
to prove his right to attach. Here in this case the question of whether 
Ma Sein U was in possession at. the time of the attachment has not 
been gone into with a view to see on which side lies the burden of proof. 


I have perused the record, and am.of opinion that Ma Sein U has not. 


proved that she was in possession of the house and site at the time of 
the attachment. The mere fact that she has a conveyance of the 
property will not prove actual possession, as it may be a fraudulent 
one. Her application under section 278 was dismissed, and as it seems 
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to me that she has not shown that she was in possession at the time of 


the attachment, I am of opinion that the burden of proof lies on her to 
establish her right ‘to the property. The present case seems to be 
similar in nature to that of Govind Aimaram v. Santai (2)... 

Holding as I do that the burden of proof lies on Ma Sein U, I see 
no reason for interference. Both the lower Courts came to the conclu- 
sion that she had not shown the transaction to be a bond fide one and 
that. finding is final. es : 

I accordingly dismiss the appeal with costs. 


Before Mr. Justices Irwin, CSI. 
TUN HLA v. SHWE NGO, 
- Sealy—for respondent. 


Order for..disposal of property—Im moveable property—Inquiry or trial—Pro- 
ceedings when trial barred as sis aia cid Procedure Code, 1898, ss. 
403; 517. 


In section 517 of the Gods of Criminal Procedure, the words “ property 
regarding which any offence appears to have been committed ” include immoveable 


property. 
Where an accused person was acquitted of criminal trespass on the ecole 
‘that the trial was barred by section 403 of the Code.of Criminal Procedure. 
Held,—that the proceedings in connection with ‘such acquittal did ‘not 
constitute an inquiry or trial within the meaning of section 517, and that therefore 
no order for the disposal of the property in respect of which the trepass was 
alleged could be passed at the conclusion of such proceedings. 


Tun Hila and Satappa Chetti. were: prosecuted for criminal 
trespass. “The District Magistrate found that both the accused had 
committed that offence, but he could not convict them because they 
had been previously acquitted of the same offence by the Subdivisional 
Magistrate.in case No. 161 of 1907. That is a most extraordinary 
finding,: for the. acquittal: incase No. 161 is'dated 31st July -1907;- 





(1) 2L.BR, 15%, 1, . (2) (1887) LL.R. 12 Bom., 270. 


Criminal 
Revision 
No. 389B of 
1907, 
January 
14th, 
1908. 


1908. 
Tun HLa 
ae, 
SHWE NGo. 


230: . LOWER. BURMA: RULINGS. : [VOL. 


while in the present case the: date on. which the offence is alleged. to 
have been committed is 7th September 1907..: 


However, that is not the: point now under consideration. The 


‘District Magistiate at the end'of the judgment made this order, “But. 


I direct that Shwe Ngo” (complainant) * “in whose possession the. 
land legally was and is, do remain in possession of such land. Any 
molestation of him. in his possession of the land will from date be duly- 
porishable,” 


‘Ton Hia applied to the Sessions: Judge for revision of ‘this order 
on the ground that it is ultra vires because’ he was not convicted.. 
The Sessions Judge has. reported the casé for orders, expressing the 
opinion that it is not an ordeér.under:section 145 of the Code of 
Criminal. Procedure, and that it cannot be justified be any. other 
section of the Code. 


- The learned. advocate. who: appeared for Shwe Ngo can only 
suggest that the order may have been made under. section 517. 


.The word “ property ’’ in that section is not expressly limited ‘to move- 


able property, but-no case has been found in which the section. was. 
held to apply to immoveable property. The question does not seem. 
to have been raised. 


The word ‘ ‘ property ’’ i is not defined, either in General Clauses: 
Act or in the Code of Criminal Procedure. The only part of 


section 517 which could under any construction apply to immoveable 


property is, I think, that which relates to ‘ "property regarding which. 
any offence appears to have been committed.” ‘Che explanation +o: 
the section throws some light on this. Suppose that a person. who: 
buys a house cheats by paying for it with counterfeit coins, and then. 
after getting possession of it sells it to a third party, and the offender 
is then arrested with the sale-proceeds in his possession. The 
explanation to section 517 would. apparently authorize the Magistrate 
to make an order for the disposal of the sale-proceeds of the house, 
because the house was property regarding which the offence of 
cheating had been committed. If that be so, I think it necessarily 
follows that the Magistrate could make‘a like order for the disposal of 
the house -itself, at any rate if the offender had not sold it but. 
retained it in his own possession. For this reason, as well as because: 


’ the word “moveable ” is not in the section, I am of opinion that the 


words in section 517, “ property regarding which any’ offence appears 
to. have been eotanittted " include immoveable property. 


There remains the question whether the section empowers the 
Magistrate to make such an order for the disposal of the land when he 
find that .an offence regarding the land has been committed, but. - 
acquits the accused by reason of the provisions of section 403 of the 
Code of Criminal Procedure.” It is clear that the Magistrate's power 


- to make the order does: not depend on his convicting the accused. 


If ‘he. acquits the. accused, believing him'to be probably guilty though 
not proved so, or believing that the offence. was. committed’ by some 
other person, he can make an order for disposal of the 'property.. But 
when a previous acquittal: is pleaded,. and the. fact of the previous 
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acquittal is established, the Court is precluded from enquiring into the 
-facts at all, except to‘ascertain whether the facts alleged are the samé 
as were alleged in the previous trial. Section 403 does not enact that 
the accused:shall be acquitted, but that he shall not be liable to be 
tried. Now section 517 begins with: the words,’ ‘‘ when an inquiry or 
trial in any Criminal Court is concluded.’’ Can these words apply to 
a case in which the Court is prohibited by section 403 from conducting 
a trial on the merits at all? If they do, the result would seem to be 
that a complainant might institute a second prosecution which would 
be barred by section 403, and yet it might result in an order being 
made for disposal of property; possibly contradictory to a like’ order 
macle at the previous trial ; 
without a full enquiry into ‘the facts. In my opinion section 517 does 
not apply to a case in which the trial is barred by section 403 of tke 


Code of Criminal Procedure. 


It is irue that in the present case the accused did not plead the 
previous acquittal, and the Magistrate’s finding that the previous 
acquittal was a bar appears to be entirely wrong. Nevertheless I do 
not see how I canapply a different rule from-that which I should 
apply if the previous conviction had really been a bar. ‘On the ground 
that the accused were found to have been previously acquitted I find the 
order for Shwe Ngo to remain in possession was made without 
jurisdiction, and I set it aside. 

My order, however, must not be taken as a license to Tan Hla or to 
Satappa Chetti to enter on the land. The District Magistrate’s order 
is in substance less of an order for disposal of the land than a warning 
to the-accused. express no opinion on its propriety as a warning. 
It.may be a very salutary one, and if the accused disregar d it they wall 


do so at their own proper peril. 


Before Mr. Justice Irwin, CSI. 
PO GAUNG and 2 oTHERS v. MA SHWE BWIN anD 4 OTHERS, 
Agabeg and Vilia—for appellants (defendants). 
Fa gan—for respondents (plaintiffs), 
. Proof of entries in Land Records Register 1X PyatbadagenPr oof of adn ission 
os —lidian Evidence ‘Act, 18/2, ss. 21, 35. 


An entry in Land Records Register IX regarding the transfer of land may 
be proved, under section 35 of the Evidence Act, by the person who made it if it 
contains a statement of a fact in issue or relevant fact. But adinissions evidenced 
by such entries, although relevant as againstthe person making them, cannot be 
proved on behalf of the person making them except as provided by section 21 of 
the Evidence Act. 


Maung Cheik v. Tha Hmat. 1 L.B.R., 260, vaiereed to, 


The plaintiffs-respondents Ma Shwe Bwin and Ma Ngwe Yon are 


' daughters-in-law of appellant Po Gaung. Their husbands, Tun Gyaw 
and Kya Gaing,...died-in -1262--and-1265 respectively. The -other 


plaintiffs are children .of ‘Ma Shwe Bwin and Ma Ngwe Yon. They 


and such subsequent order might be madé ° 
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were wrongly joined a as plaintiffs ; they have no rights to’. possession. of - 


. inherited pr Open during the lifetime of their mothers. 


Plaintiff's case is that Po. Gaung gave his paddy feo et to his sons 
Tun Gyaw and Kya Gaing in Kas6n 1261, and transferred it to their 
names in the revenue register in the. autumn of the same year, namely, 
on 16th October 1899. 


The Court of first instance found fhe gift not xdved, The Court 
of first appeal found it proved, and gave plaintiffs a decree for 
declaration and possession of the land, with a condition which was not 
asked for. : 


What plaintiffs had to prove was a gift made in Kasén 1261. They 
never alleged that the gift was effected by the report to the thugyi: 
and such a report obviously could not effect the gift. The Divisional 
Judge treated the case as if the gift..were made by the report to the. 
thugvi. Healso speaks about the thugyi tr ansferring Possession of 
the land, which of course he never attempted to do. 


Tn equtetiombasd ‘thie, correctness of a ruling of this Court,* the 
Divisional Judge permitted himself an unbecoming degree of license. 
His duty is to follow the rulings of this Court, not to criticize them. 
Moreover, he calls the exhibits F,G, H, and K, pyatbaings, which 
they are not. Neither are they copies of gyatbaings. The ¢yatbaing, 
as its name implies, is the foil cut out of Register IX and given to the - 
person reporting. ‘The exhibits are copies of the counterfoils which 
remain in the register. The learned Judge admitted them under 
section. 157, Evidence Act,. because the thugyi who made them was 
called as a witness. Doubtless when a thugyi. or revenue surveyor is 
examined, he may be asked to prove that he madeentries in the 
ordinary course of his duty in Revenue Register IX, and those entries 
may be put in evidence, under section 35, Evidence Act, provided. the 
entry is a statement of afact.in issue or relevant fact. If the purport 
of the entry be that the defendant reported that he had given the 
land to the plaintiff, then the thugyi who wrote the entry can prove 
it at the instance of the plaintiff. But if the purport of the entry be 


_ that the plaintiff came and said that defendant had given the land to 
’ him, the entry is not admissible on behalf of the: plaintiff, being barred 


by section 21. Inthe present case the entry is that Po Gaurig sent 
his sons with a letter declaring his wishes. The entry could be proved - 
with the letter, but no without it. 


The entries, however, need not havé been put in evidence at all, 
as the facts which they recorded were expressly admitted in the 
written statement. Anything contained in these éntries which is out- 
side the alae pa in me, plaint certainly does not help the plain tiffs 
case. 





—————— - 


* Maung Cheik v. Tha Hmat, 1 L.B.R, 260. | 
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Before Mr. Justice Irwin, C.S.I. 
TUN WIN anp PO PYAN v. KING-EMPEROR. 
Parrott and Ramlyn—for appellants. 


Power of Sessions Judge in revision—Further inguiry—Specifying _class of 
Magistrate to hold further inquiry—_Reasons for ordering further inquiry— 
Criminal Procedure Cede, 1898, s. 437. 


The Sessions-Judge acting under section 437 of the Code of Criminal Proce- 
dure directed the District Magistrate, by himself or by a Special Power Magistrate 
‘subordinate to him, to hold further inquiry in the case of an accused person who 
had been discharged by a Township Magistrate. The accused was subsequently 
convicted by the Senior Magistrate, and on appeal it was contended that the 
Sessions Judge should not have ordered further inquiry by a Magistrate other than 
the Magistrate who had discharged the accused. 3 


Held,—that the Sessions Judge’s order was legal and proper one. ; 

It was further contended that the Sessions Judge had not given reasons for his 
‘order. The words used by him were: “I have translated and considered the 
whole of the evidence on the record, and the conclusion to which I have come is 
‘that there must be further inquiry.” 


Held,—that these words showed ample reasons for the order, and that it would 


have been improper for the Sessions Judge to comment on the evidence in detail. 
‘ Oucen-Empress v. Amir Khan, (1885) I.L.R. 8 Mad., 336 ; Chundi Churn- 
Bhuttacharjea v. Hem Chunder Baneryjea, (1883) ILL.R. 10 ‘Cal., 207; King- 
Emperor v, Po Yin, 3 L.B.R., 97 ; referred to. ; 
Nagendra Nath Sen vy. Korb, 8 C.W.N., 456, distinguished. 


This case first came before the Township Magistrate of Théngwas 
‘who, after recording all the evidence and examining the accused: 
discharged them under section 209 of the Code of Criminal Procedure: 

The complainant applied to the Sessions Judge, who directed the 
District Magistrate by himself or by a Special Power Magistrate 
‘subordinate to him to make further inquiry into the case. This was 
done by Mr. Pratt, a Magistrate empowered under section 30 of the 
Code of Criminal Procedure, who convicted the accused. 

Appellants’ advocate submits that the Sessions Judge’s order is bad, 
because (a) it directs the further inquiry to be made by a Magistrate 
other than the Magistrate who discharged the accused, and (b the 
Sessions Judge did not give reasons. 


On the first point he cites Queen-Empress v. Amir’ Khan (1) and 
“Chundt Churn Bhuttacharjea v. Hém Chunder’ Banerjea (2). In 
both those cases the main point in issue-was a different one, on which 
. this Court has dissented from them in King-Emperor v. Po Yin (3). 
‘On the point now in question’ the Madras ruling does not help the 
appellant... The learned Judges said : 

We are not ‘prepared to say that in no case is it competent to the District 
ro anaes to transfer the case to another Magistrate when he acts under section 


In the Calcutta case it was held that the Sessions Judge:has not, 
under section 437, the power of directing a particular subordinate 
Magistrate by name to make the further inquiry, because the: words 


ey A 


(1) (4885) TLR. 8 Mad., 336. T> (2) (1883) 1.0.R, 10°Cal:, 2077 
(3): L.B.R., 97. 


Criminal 
Appeal 
No.2 of . 
1908. 
January 
24th 
1908, 
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, core of the section were that the: Sessions Judge.may direct the District: 
Tun Win Magistrate by himself or by any of the Magistrates subordinate to him 
Us to make further inquiry. There is no need to question the corréctness. 
a of that ruling. The Sessions Judge used ‘the exact words of the 
__.. section : the only limitation he made was that the further inquiry must 
be made by a Magistrate with special powers. He did this because, 
having formed an opinion on the evidence, he:considered it undersirable 
that the case should. be committed to the Court of Session. In my 
opinion the limitation was not. contrary to law, and was. in no way 
improper.. 
On the other point the learned advocate relies on Nagendra. Nath 
Sen v. Korb (4), in which the Sessions Judge said : 
I have heard learned counsel on both sides'at great length. I amof opinion that . 
zo = the interest of all concerned that there should be a further inquiry into the: 
charge. ae ict ' i : 


The learned Judgés held that this order did not state any proper 
grounds for directing a further inquiry, and therefore they set, it aside,. 
intimatiig at the same time that it was quite open to the complainant 
to ask the Deputy Commissioner (District Magistrate) to revive the: 
prosecution. In the present case the Sessions Judge wrote’: 


Ihave translated and considered the whole of the evidence on the record, and. - 
the conclusion to which I have come is that there must be further inquiry. 


The meaning of that is plain, and it contains ample reasons for the: 
order. It would have been improper for the Judge to comment on the 
evidence in detail, as such a proceeding would tend to prejudice the 
accused at the trial. Moreover, even if the order had been in the same: 
terms as that in the Calcutta case, the Calcutta ruling would be no. 
precedent for setting aside the conviction. 








* , * % ¥ * 
Criminal a. Before Mr. Justice Hartnoll. 
Revision : 
No. 398B of F 
"1907. . id | v.  HAINKEE. 
, January ie McDonne'l—for applicants - |. Lentaigne—for respondent. 
24th, Grounds for sanctioning prosecution for giving false  evidence—Evidence 
1908. recorded in orgival case—Further preliminar, inguir,—Criminal Procedure 


ar Code, 1898, 5.195. 


A prosecuted .B for criminal breach of trust. After A and the witnesses pro- 
duced by him had been examined by the Magistrate, B was discharged, On the 
application of B, sanction to prosecute A and one of his witnesses for giving. 
false evidence was then granted by the Magistrate, although record asitstood - 
only showed that their evidence might or might not have been false. 

Held,—that sanction for a prosecution for giving false evidence should not be 
granted unless there are good and reasonable grounds for considering that the- 
prosecution will be successful ; but: : ra Baris 

~ Held further,—that in deciding. whether. there are such grounds: the Magis-- 

trate is not restricted to the consideration of the evidence recorded in the original. 

case, but should: if necessary, hold a fallinquiry.. The proceedings were returned. 

for such an inquiry. aoe ; 4 ; 

nee eet AON 
(4) C.W.N,, 456. 
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Queen-Empress v. Kuppu, (1884) LL.R, 7 Mad., 563; Mokun Maistry v. 


Valeo Maistry, 1 L.B.R., 286;. Queen- -Empress v. "Motha, 
Mad., 339 ; Shashi Kumar Dey v. Shashi Kumar Dey, (1892) 1.L.R., 19 Cal., 345. ; 


followed. 


Tuck Sew and E Ming apply that the sanction to prosecute them 
for giving false evidence granted by the Western Subdivisional Magis- 
trate, Rangoon, in Criminal Miscellaneous Case. No. 227 of 1907, be 
revoked. The facts are as follows. Tuck Sew charged one Hain 
Kee with Criminal. breach of trust with regard toa certain sauce 
factory and its contents. Process issued against Hain Kee, and an 
enquiry was made, when Tuck Sew and his witnesses, inclusive of E 
Ming, were examined. The Magistrate found that Tuck Sew failed 
to establish the charge he made against Hain Kee and so discharged 
the latter. That order still stands good, though application was made 
to revise it to the District Magistrate, Rangoon, and: to this Court. 
Hain Kee then-applied to the Magistrate who held the enquiry into 
the charge that Tuck Sew brought for sanction to prosecute him and 
his witness E Ming for giving false evidence. The Magistrate with- 
out holding any further enquiry granted sanction, and now it is desired 
that the sanction be revoked on the ground (1) that the mere fact of 
the charge laid by Tuck Sew not having been proved was not in itself 
sufficient ground for granting sanction: to prosecute him and E Ming, 
as beyond the judgmentof the Magistrate there was nothing on the 
record to show that there were sufficient grounds for granting the 
sanction ; (2) that the Magistrate erred in granting sanction without 
‘satisfying himself that it was a proper case to put your petitioners on 
their trial, and that there were materials to justify a prosecution ; (3) 
that the order of sanction is illegal inasmuch as Tuck Sew has not 
been called upon or allowed to bring forward all the testimony on 
which he relied in support of his accusation, and Hain Kee should 
have been asked what evidence he proposed to adduce in support of 
the charges, and that the evidence should have been reviewed before 
granting sanction ; (4) that the Magistrate should have specified the 
particular words which constitute the perjury for which permission to 
prosecute was given, and the section of the Indian Penal Code under 
which he authorised criminal proceedings to. be taken ; and (5) that the 
Magistrate erred in not calling on the acused to show cause why 
sanction should not be granted under section 211. : 


Amongst the objects of section 195 of the Criminal Procedure 
Code two are undoubtedly the protection of persons from being prose- 
cuted on insufficient grounds and from malice or ill-will, and the 
prevention of prosecutions where the public interest cannot be served. 
As was laid down in the case of Queen-E mpress v. Kuppu (1), the 
object of giving the power to sanction is to secure as far as possible 
that no Man shall be prosecuted unless the Court hearing the case or a 
superior Court is satisfied that it isa proper case to put a party on 
his trial. Again in the case of Mokun Maistry v. Valoo Massy (2), 


it was observed by Irwin, J. :— 


A Judicial Officer to whom an application fcr sanction is made should put, 





(1) (1884) LL.R.7 Mad. 560;. | (2) 1 L.B.R,, 286. 


(1897), LL.R. 20: 


1908." 
Tuck Sew 
% i, 
Hain: Kee. 

sed a 
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1908, himself in the place of applicant and consider—“ If I were prosecuting this ‘case 
———_ __._ myselfam I in a position to produce such * evidence as, if unrebutted, would support 
Tuck SEW - a conviction? ” : ; i, . } é 
O. 
Hain KEE. 


It certainly seems’ to me that sanction should not be given fora 
prosecution” for giving false evidence unless there are good and 
reasonable, grounds for considering that the prosecution will be 
successful. ; , 


Applying the above principles to the. present case it certainly seems 
to me that,if Tuck Sew has brought a false charge and bolstered it 
up by false evidence; it isa case in which the public interests will be 
served by sanctioning a prosecution. The charge wasa very grave 
one, and if itis‘false, there has been gross perjury. As the case at 
present stands, it seems impossible tosay whether perjury has been 
committed or not, and there do not seem to me to be’ good and reason- 
able grounds for assuming that a prosecution for perjury will probably 
result in success. In the regular enquiry only the complainant and his 
witnesses were examined and Hain Kee was never called on for his 
defence. The conclusion I have arrived at is.: the complainant’s story 
may be. trueand may be false. There.is a suspicion that it may be 
false. ‘The record as it stands does not in my opinion disclose grounds 
for sanctioning prosecutions for perjury. It seems to me that the 
Magistrate should have called on Tuck Sew and E Ming to show cause- 
against sanctioning their prosecutions for perjury, and should then have 
proceeded to hold a preliminary enquiry, calling on Hain Kee to 
produce the evidence that he relied on to prove the charge, and hear- 
ing Tuck Sew and E Ming, and allowing them to produce such further 
evidence as might be necessary.” He would then have been in a posi- | 
tion to decide whether sanction should be granted or not. This view is 
not without authority, for in the case of Queen-Empress v. Motha (3) 
it was held that a Magistrate in deciding whether to sanction, under 
the Indian Penal Code, section 195, a prosecution for giving false 
evidence has power to hold an enquiry and record other evidence 
besides that in the case before him, in the course of which the offence 
is supposed to have been committed. Thelearned Judgesin the 
course of their judgment in that case said :— 


We have no doubt but that itis new open to a Magistrate, when a person is 
accused of having committed before him an offence punishable under section 193 
of the Indian Penal Code, to inquire into the truth of the accusation, and then if it 
seems proper, in the interests of public. justice, to give sanction for the prosecution, 
even though the original record did not onits face disclose that the offence had 
been committed. The words of the section contain no limitation.to an offence 
appéaring on the face of the record though nothing would have been easier than to 
have expressed such limitation if it was intended to have:effect. To admit the 
petitioner’s contention would be by an artificialrule to screensfrom prosecution 
men who might have committed the grossest offences against public justice and 
offences,” perfectly capable of being ‘proved, merely becatise owing to surprise, 
accident, eversight, or unavoidable circumstances; evidence of the offence was not, 
or could not be, produced before the Court at the same time that the offence was 
committed. a ; 


(3) (1897) LL.R, 20 Mad., 339, 


_Iv.j _LOWER BURMA RULINGS. 237 


Again in the case of Shashi Kumar Dey ve Shashi Kumar Dey 
(4), it was held that it is competent fora Civil Court before which’ a 
case may have been settled without any-evidence being gone into, and 
which has grounds for supposing an offence of the nature referred to 


in section 195 of the Code of Criminal Procedure has) been committed : 


before it during the pendency of such case, to make a preliminary 
enquiry and thus satisfy itself whether a primd facie case has been 
mace out for granting sanction, and if so satisfied to grant sanction for 
the prosecution of the person alleged to have committed such offence. 

My opinion on the present case being as it is, what action should 
now be taken. There are not sufficient grounds before me on which 
to pass any order. That being soI donot consider that I should at 
once revoke the sanction and so conclude the case. To do so might 
be protecting Tuck Sew and E Ming from a prosecution that they 
dleserve, and that should take place in the interesis of public justice. 
I accordingly remand the proceedings. back to the Magistrate with 
instruction to hold such an enquiry as I. have indicated above. The 
proceedings should then be resubmitted to this Court with. his opinion 
and reasons as to whether the present sanction should be allowed to 
stand or should be revoked in the light of the facts  DeoUEM forward at 
the sl ther enquiry. 





Before Mr. Justice Irwin, C.S.1. 


KING-EMPEROR v. NGA YWE anp NYAN BU. 


Hurt—affray—Trail of complainant and accused together afier hearing prosect- 
: tion evidence—Indtan Penal Code, ss. 160, 324, 


A was prosecuted by the police for voluntarily causing hurt with a ‘da to B. 
The evidence for the prosecution showed that A and B had got drunk and fought’ 
with das in the public street, each yeas the other ; ‘arid the Magistrate, after 
hearing this evidence, tried both A and B together for affray, without framing 
any charge of causing hurt. - 


Held,—that the. Magistrate’s procedure was illegal. The evidence established 
a prima "facie case of causing hurt with a da against A, and he ought to have 
been tried for that, instead of for the minor offence of affray. 


* * * * * 


Nga Ywe was prosecuted by the police for voluntarily causing hurt 
to Nga Nyan Bu with ada. The Magistrate examined Nga Nyan Bu 
and other witnesses, and finding-that Nga Ywe and Nga Nyan Bu had 
got drunk and fought with das in the public street, and wounded each 
other with the das, he made the complainant an accused, and tried the 
two together for affray, and did not frame any charge of causing ‘hurt. 

_ He tried Nga Nyan Bu on evidence given on oath by himself and other 
persons. This was illegal. The evidence established a primd facie 
case of causing hurt with a da against Nga Ywe, and ought: to have 
been tried for that, as it was a more serious offence than affray.. Nga 
Nyan Bu could have been separately tried afterwards for voluntarily 
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causing hurt. to Nga- Ywe.- The sentence which. the Magistrate 


inflicted shows that he considered the two accused to have committed 
more serious offences than‘ affray. j 


” As the convictions were not -appealed against. and ‘the sentences 


+ have expired, I:do not think it.necessary. to direct a new:trial. | 


Before Mr. Justice Irwin, CSI. 
MA YIN v. MA PU. 
Higinbotham—for appellant (defendant). 
Lenta igne—for respondent (plaintiff). 


Suit Pir honietioe of latid—Defence based on alternative title—Specific lille— 
: ee Gift—Adverse possession. : 


It is open to a party to allege a specific title to property, and to the alternative 
a title by twelve years’ adverse possession. ; ie : 


Goluck Chunder Masanta’ v. Nuude.Comar Roy, (1878) I.L.R. 4 Cal., 699, 


~ followed. . 


* Respondent sued.for possession of a house and land. Appellant 
pleaded that the property had been given to her. deceased husband, 
Tun Win, absolutely, and that she had been im adverse possession for 
twenty years, and that the suit was therefore barred ‘by limitation, 


The plaintiff got a decree. 


The.Court of first appeal found the gift not proved, and ae to the 


. plea of limitation the learned Judge said, “‘ Although itis.raised in the 


written statement, I doinot think such a plea is consistent with the. 
allegation of gift made in paragraph 3 of the written statement. The 
plaintiff said the defendant's occupation was permissive. The 
defendant said it was by virtue of a gift. By the gift therefore she 
must staid or fall.” There was therefore no finding on the question 
of adverse possession for over twelve years. 


On the point of law the learned Judge was wrong. It is open to a 
party to allege a specific title and in the alternative a title by twelve 
years’ possession. —-Goluck Chunder Masania v. Nundo Coomar 


Roy (1). 


I therefore set aside the decree of the Divisional Court, and remand 


‘the avpeal to that -Court for a fresh decision on the question of 
" Jimitatiori:on the evidence. .The costs of this appeal will follow: the 


event... : . atte ; 
(1) (1878) I. L. R. No. 4 Cal. 699, 
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Before: Mr. Justice Irwin, C.S.1. Criminal 
; Revision 
_ KING-EMPEROR »v. NGA PAW. — of 
Appeal—Trail held by second class Magistrate—Enhancement: of Magistrate's oe 
powers before-conclusion of trial—Criminal Procedure Code, 1898, s; 407. ssi 4 4th, 
1908. 
The accused was tried and convicted by a Magistrate, who, at the commence- —— 


ment of the trial, held only second class powers, but who,’ before judgment was 
‘passed, was invested with first class powers. 

Held,—that is the trial had been held by asecond class Magistrate, the confer- : 
‘ment of first class powers before its conclusion did not affect the question of appeal ; 
cand that therefore an appeal lay to the District Magistrate. 

The complaint was presented on the 3rd October to Maung Pyu, 
a Magistrate of the second class. The trial began on the 19th Octo- 
‘ber and ended on the 21st November. ‘Judgment was pronounced on 
the 22nd November. 

‘By Notification No. 809, dated the 15th November 1907, Maung Pyu 
‘was appointed a Magistrate of the first class. 

The accused on the 2nd December presented an appeal to the 
. District Magistrate, who returned it for presentation to the Sessions 

Judge, stating that Maung Pyu had received first class powers on the 
.day that he passed the judgment. That was the date of the endorse- 
ment forwarding a copy of the notification to the Deputy Commis- 
‘sioner. 

. No appeal lies to the Court of Session, because the sentence is a 
fine of Rs. 30. The Sessions Judge has submitted the record to this 
Court, as he is of opinion that no offence is proved. 

It is enacted by section 407 of the Code of Criminal Procedure that 
‘any person convicted on a trial held by any Magistrate of the second 
‘class may appeal to the District Magistrate. In the present:case the 
trial was certainly held by a Magistrate of the second class, and the 
fact that he was appointed a Magistrate of the first class before the 
conclusion of the trial makes no difference. An appeal therefore lies 
to the District Magistrate. 

The appeal is on the file of Criminal Revision No. 140 of the Court 

of Session. The.Sessions Judge will return it to the applicant, in order 
that he may present it again to the District Magistrate. 


———~. 





Before Mr. Justice Irwin, CSI. Civil Mise. 
ASAMUDDIN KARI v. KARIM SHUKOOR. | Noo8S of 
A.C, Dhar—for appeliant (defendant), 1907, 0 
S. C. Dutta—for respondent (plaintiff), February 6th, 
Adjournment of appeal for record of further evidence by original. Couréi—. ae 


Fixing of date for further hearing—Suspension of proceedings till return of 
record—Dismissa} of appeal for default. 

When the Appellate Court directs further evidence to be taken bya lower Court 
no date should be fixed for further hearing in the Appellate Court until the record 
is returned, 

On 5th December the. ‘District Court passed an order Hineetinig the 

“Township Court to take evidence and to send it up when taken to the © 
District. Court. The. entry.in the diary under that date is “ No- 


1908. 
-ASAMUD DIN 
. Karr 
oy 
KaRIM 
SHUKOOR. 
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appearance. Further "preliminary judgment pronounced. Hearing 


adjourned 22nd January 1907, 
On 22nd January there was no appearance, and the appeal was 


. dismissed under section 556. 


Meantime the order to take evidence does not appear to have been 
sent to the Township Court. The copy of the order.is dated as certi- 
fied on 6th December, but it is marked as having been received in the 
Township Court on 5th February 1907. There were several. adjourn-. 
ments, and: the evidence was submitted to the District Court on 21st. 
May. , oo Cer 

Appellant applied on 8th February to have his appeal reopened. 
He did not deny that he knew that 22nd January was fixed, but he 
said he was under the bond fide impression that the appeal could not. 
be heard on that day as the evidence had not been taken by the lower 
Court. The application was rejected on the 9th February. — 

The District Judgé was obviously wrong in fixing any date for 
appearance before the record was returned. If his orders had_ been: 
promptly communicated to the lower Court the presence of the parties. 
might have been required by the lower Court on 22nd January, and in: 
that case they could not appear before the Appellate Court. 

If the. parties had appeared before the Appellate Court on 22nd! 


January nothing could have been done except to adjourn the appeal. 


The non-appearance having been caused by the Judge’s own error,. 
he ought to have readmitted the appeal. In fact it is doubtful whether 
section 556 would justify the Judge in dismissing the appeal on 22nd. 


. January at all, as the adjournment to that day was an improper one. 


- Shecial Civil 
2nd Appeal 
No. 52 of 
1907. 
February 
13th, 1908. 


readmitted and disposed of according to law. 
‘Respondent to pay the costs of this appeal. 


I set aside the order of 9th’ February, and direct that the appeal be: 








Before Mr. Justice Irwin, C.S.1. 


S. N. NACHIAPPA CHETTY v. A. K. A. M. CHOKALINGAM 
CHETTY. 
P.N. Chari—tor ap pellant (defendant), 
A, D. Nariman—for respondent! (plaintiff). 


Oral agreement adding to terms of document—Adimssibility in evidence—Degree- 
of formality of document —Petition-writer—Lawyer—Pe gisiration—Morigage ; 
of stock-in-trade—Indian Evidence Act, 1872, s. 92, proviso (2). ; 


A mortgaged certain shops and: their stock-in-trade to B. The mortgage: 
deed, although registered, was drawn up, not by a lawyer, but by a petition-writer. 
B alleged an oral agreement that the mortgage should include goods which might: 
be brought into the shops subsequent to-the date of the mortgage. The terms of 
the deed were found to be not inconsistent with such an agreement. d 
: Held,—that in considering the degrée of formality of-the document, the fact that 
it was not drawn up by a skilled lawyer was.of much greater importance than the- 
fact of its being registered, Evidence of the oral agreement was held to be 
admissible under proviso 2to section 92 of the Evidence Act, , 


__Thisis a suit on amortgage of the shops belonging to Kadaru Hasan 
and the stock in-trade in the shops. -Nachiappa had attaced the 


.stock-in-trade before judgment in another suit, Chokalingam ‘in his. 


plaint alleged that it was agréed that the mortgage would include the: 
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goods which may be brought in (sic) the shop subsequent to the date 
of mortgage as well. This is the only point now in issue. 

The Court of first instance held that the term “ stock-in-trade”’ is 
not restiicted to the identical articles in the shop at the time of the 
mortgage, but includes all goods found from time to time in the shop 
for sale. The Judge of the Divisional Court disagreed with that, and 
said it was not the plaintiff's case. What the plaintiff set up was 
a separate oral agreement that all subsequent additions to the stock 
should be considered as part of the security. The learned Judge held 
the agreement proved. He modified the decree only by substituting a 
declaration for the order for sale, as the goods had already been sold 
and dispersed. The finding of. the Divisional Judge that the mortgage 
does not of itself cover any of. the-stock-in-trade except what was 
in the shops at the time of the mortgage is founded on this passage 
in Ghose ” 

An assignment by way of mortgage of furure property can only be made by apt 
words. Where such words are wanting, the security will be confined only to property 
in existence at the time. Thus, if a stock-in-trade is mortgaged. the security will 
not include, in the absence of any expression of intention to the contrary, effects 


subsequently brought on the premises by the mortgagor, for the ‘purpose of 
replacing those disposed of, or consumed i in the course a business. : 


This is based on two rulings, both of English Corts: The 
’ Divisional Judge presumably had, not access to those rulings. I have 
read them, and in my opinion, so far as stock-in-trade is concerned, they 
do not altogether bear out the terms used by the learned lecturer. 


In any case they are not. binding in India, and I am inclined to tbink 


-that the Judge of the Court of first instance put a very reasonable 
constr uction on the terms used in the deed, which are the equivalent 
of ‘‘ stock-in-trade.”” 


1908. 
S.N, NACHI- 
APPA 
’ CHerty.” 


v. 
A.K.A. M, 
CHOKALIN- 

GAM - 
" -CHETTY.: 


But it is not necessary to cecide this point, because I agree with - 


the learned Judge that the oral agreement is proved. It is certain that: 


the sale-proceeds were deposited with plaintiff, and that he made 
advances from the sims so déposited for the purpose of replenishing the 
stock. This arrangement necessarily implies an agreement that all 
the stock from time to time in the shops should be covered by the 
mortgage. : 


Appellant atgues that plaintiff is debarred by section 92 of the 
Evidence Act from giving evidence of the oral agreement. -I was 
referred to the last sentence of proviso 2°to that section, and it was 


pointed out that the mortgage is registered, though registration is -not .- 


compulsory. On the other hand, I observe that the document was drawn 
up ‘by ‘a petition-writer. In’ considering the degree .of formality of 


the document the fact that it was not drawn up by a skilled lawyer is ; 


of much more importance than the fact that it is registered. : 

The only: ‘passage in the document: which calls for remark is this : 
oS When any money is obtained by sale of the goods of the said mor tgaged 
"shops, it shall not be paid to others in consideration of other debts, 
but it shall be paid to creditor Chokalingam Chetty in consideration 





_ * The Law of Mortgage in India, 3rd Ed., 239, 


17 


, 1908. 

S,.N. NACHI- 
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CHETTY 


: v. 
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GAM 
CHETTY, 
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of his principal and interest.’ In my opinion this is not inconsistent 
with the oral agreement by which the sale-proceects, after being so 
paid to Chokalingam, were paid back, wholly or partly, to the 
mortgagor to enable him to- replenish his stock, and by which the stock 
so replenished was covered by the morigage. I therefore hold that 
the evidence of the oral agreement is admissible under proviso 2 to 
section 92 of the Evidence Act. 
The appeal is dismissed with costs. 


Before Mr. Justice Irwin, CSI. 


. PO LU 

. MA THIT 9 

. HLA YA v. SHWE KYO. 
. HLA WA : : 
. BA OH 


WB wpe 


Bodeker—for applicants, | Christopher—for respondent: 


Criminal trespass—Pr esumption of Saget to annoy—lIndian Penal Guia, SS. 
, 447. ’ 


; in consequence of the decree ina civil suit, A, the defendant, was esieted from ? 
a house and the landon which it stood, and B, the plaintiff, was putin possession, 
Two days jater ‘A, whose, defence in the suit had been barred on a legal point, re- 


_ entered the land and lived in the house.. He was allowed to remain for 19 months, 


at the end of which time B prosecuted him for criminal trespass by the re-entry, 
Hatdethiat the circumstances did not justify a presumption that A’ s intention. 


was to annoy B; and is no Other criminal intention was even suggested, that the 
offence of criminal trespass had not been committed. 


Po Ke v. King-Emperor, 2 L.B.R., 319, distinguistied. 


The complaint .was presented on 21st June 1907. It contains alle- 
gations that the accused were evicted from the land and the complainant 
put in possession on 9th November 1905, and that the accused had 
again taken possession of the land, but the date on which they 
again took possession was not mentioned, The complainant: was 
examined and said, “I won the suit about three or four months ago.” 
This was a flat conlrudiclion of the allegation in tha oamplaint that he. 
had executed his decree in November 1905 ; but the Magistrate took no 
notice of the contradiction, and issued summons. 


He charged the. accused. with forcibly entering on the land in 
March or April, no year specified. Apparently March or April 1907 ° 
was meant. Forcibly entering is not recessarily an offence. Evidence 
was adduced that the accused re-entered on the lancl two days after 
they had been evicted in November 1905. That was what they were 
‘convicted of. The enlry was held to be an offence because accused 
could not have a bond fide belief that they were entitled to the 
land: The Magistrate did riotediscuss the question of what the intent. 


was, 
There can be no criminal trespass wulsea the accused’s intent was 


to commit an offence, or to intimidate, insult or annoy any person in 
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oe ey 
pcssession of the property. In cases of this kind the question of inten- 
tion is a difficult one. In Po Kev. King-Emperor (1), it was held that 
the ordinary rule that a man is presumed to intend the ordinary and 
natural consequences of his actions applies to cases of criminal tres- 
pass. In that case the complainant was in possession of land and was 
ploughing it when the accused, without any bona fide belief that he had 
a right to do so, entered and pioughed it himself. The natural result 
was to cause annoyance to the complainant, and because the accused 
had no bona fide belief that he hada right to enter it was held that 


he intended to annoy the complainant. 


In the present case, though the complaint was about land, it 
appeared in the evidence that there wasa house onthe land, which 
the accused occupied. It was not said that'after the eviction the com-' 
plainant left any care-taker in charge. Two days after the eviction the 
accused re-entered the house and lived in it from that time till June 
1907, some 19 months, and there is no suggestion that during that time 
‘the complainant made any attempt to turn them out or to occupy either 
house or land himself. Even if the prosecution had been instituted 
a few days after the offence was committed, the presumption of intent 
to annoy would not be sostrong as in Po Ke's case. The accused 
having been left undisturbed so long as 19 months, it can hardly be said 
that the presumption arises atall. There is another point to be con- 
sidered, although it is by no means decisive. The civil suit which the 
complainant won was a suit on a registered conveyance. The defence 
was that when defendantssigned the conveyance they believed itto bea 


1908. 
Po Lu 
% 
SHWE Kyo, 


mortgage. This issue of fact never was tried; the suit came toanabrupt _ 


conclusion through the Full Bench ruling that no evidence could be 
given to support the defence. It wason the decree thus given that 
the accused were evicted. They were still engaged in litigation about 


the land in the Civil Court when this charge was tried. It cannot be- 


assumed that accused had sufficient legal training to understand fuily 
that even if their defence were perfectly true, yet they had absolutely 
extinguished their own rights by signing the conveyance. A consider- 
ation of this kind, which would be irrelevant in a Civil Court, cannot 
be ignored in trying a criminal charge which depenbs on the intention 
of the accused, when the criminal intention, if it exists at all, is a 
secondary one ; for in this case unquestionably the main intention of the 
accused was to recover possession of the property. 


If the- Magistrate had examined the complaint properly, and. 


‘ascertained that the trespass took place in November 1905, and that 
the accused had been left undisturbed for 19 months, I think it is very 
probable that he would have dismissed the complaint summarily, regard- 
_ing it as an attempt to abuse the criminal law. 


__ Considering all the facts I am of opinion that intent to annoy cannot 
safely be presumed. No other criminal intent can even be suggested. 


I therefore set aside the convictions and sentences and acquit the - 


accused, and direct that the fines be refunded. 
(1) 2 L.B.R., 319. 





Craminal 
Appeal 
No.607 
~ 1908: 

Fetyuary 
21st, 
1908, 


- concerned the confession, could nol be 


244 LOWER BURMA RULINGS. [VOL.. 








Baal Mr. Justice Irwin, C.S.1., Officiating Chief Judge, 
and Mr. Tetiee Ormond. 


GAUNG cyt v. KING-EMPEROR, 
Dawson—Assistant Government Advocate, 


Examination of accused regarding confession made under improper pie 
inadmissible in evidence—Admissibity 22 evidence of. statements made to 
- police—Criminal Procedure Code, ss, 287, 342~-Indian Evidence Act, ss. 26, 
a. ‘ 
An accused person made | a confession under i improper inducement by the police. 
The committing Magistrate admitted the confession in evidence and examined the: 
accused with regard to it. The accused admitted it. 
Held,—that the confesesion being inadmissible the } apie should not have 


questioned, the accused upon it. The examination of the accused, so far as it. 
said to have’ been duly recorded, and. 


therefore neither the confession, nor the answers to the: Magistrate’s questions 
regarding,. it;. were admissible in. evidence i in the Court of Session, 


When:a fact is discovered in consequence of a statement made by an accused: 
person in the custody of the police, only so much ofthe statement as led directly to- 
uch discovery may be proved under section 27 of the Evidence Act. 
s.. The accused ‘had pointed, out to the police the places where cerlain acts had 
according to his statemont, been done.’ 
Aeki,—that this, did not render his statements ican such acts admissible: 
n evidence, * 
Ormond.J.—The vapiatant tice accused) hasbeen convicted of 
murder and sentenced to death. A dacoity was committed on the 
26th July 1907,.at the Kalondaung pédirgyr- kyaung, whena péngyi (U . 
Wunna) and.a koyin; (Maung Aung Ba) were killed ve the dacoits with 
a da, 
. Amongst other property the dacoits took away some tins of 
biscuits and condensed milk: A. witness, Maung Tun Gyaw, states 
that about-five months before the occurrence, the accused - told him he 
was going to dacoit the deceased pongyt ; and five or six days after the 
occurrence this witness told one Maung Thu Daw that he suspected 
the accused of being connected with the dacoity, having told no one 
of it before that. On the 16th September the accused was arrested at 
Taungbobauk village with a da in his possession, Lhe blade of which is 
identified by koyinsas the property of the deceased ‘péngyt with a. 
different handle. Thc accused was apparently absconding on account 
of another offence. The accused. was induced ‘by the police to makea 
confession of having taken partin thé dacoity; and the committing 
Magistrate admitted it in evidence. The Sessions Judge has held that 
although the. confession was inadmissible. dir ectly, because it was 
caused by. promises held out to the accused by the. District Superinten- 
dent of Police, yet it was indirectly admissible, inasmuch as the commit. 
ting Magistrate. examined the accused with respect to it and the 
accusect admitted it. Butthe examination of an accused is for the 
purpose of enabling him to explain any circumstances appearing in 


> evidence against. him, and not for the purpose of filling up a gap for 
- the-prosecution, Tht ‘confession: was Clearly inadmissible and therefore 


‘the accused: should not have been questioned about it. 
The Sessions Judge has held, that the confession is corroborated by 


the accused baving-pointed.out. to the. Police, the places where certain 
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acis were committed. But the effect of an accused's pointing ont of 1908. 
the police the places where certain acts were committed is merely to GaUNG Gyr 


accentuate or particularize the accused’s verbal statements made to \Ue 
the same effect. The conduct of an accused in doing so is nothing ine 
more than making a statement by signs instead of words, and should : . 


be treated as part of his statement; and if the prosecution relies on such 
statements as being true, ¢.g., to show that the accused had can 
accurate knowledge of the circumstances, such statements are incrim- 
inating statements in the nature of confessions and are inadmissible in 


evidence. 


Some empty biscuit tins and condensed milk tins were foundina 
‘well which was pointed out to the police by the accused: the fact that 
‘the discovery was made in consequence of information received by the 
police from the accused isa tmissible, and so much of the information 
given by the accused as led directly to such discovery would be admis- 
-sible ; but a.statement made by the accused to the police that the tins 
had been stolen by the dacoits is inadmissible, because such statement 
is not connected directly with the discovery. And there is nothing 
-else to connect the tins with the dacoity. 


_ The only evidence therefore that is admissible to corinect the accused 
‘with the dacoity is that some five months before the occurrence he stated 
that he intended to dacoit the pongsi and that, when he was arrested 
‘seven weéks after the occurrence, he was fouitd with a da, the blade of 
‘which, according to the Evi ae of the koyins, belonged to the 


deceased pougyi. 


This is not sufficient evidence to support a conviction. The con- 
“viction in my opinion should be set aside and the accused set at liberty. 


Irwin, Officiating C.J—Under section: 287 of the Code ‘of Criminal 
Procedure the examination of the accused duly recorded by or before 
‘the committing Magistrate shall be tendered by the prosecutor and 
read as evidence. Under section 342 the examination must be for the 
purpose of énabling the accused to explain any circumstances appeat- 
ing in evdence. against him. In the present case the accused was 
‘examined about a confession which was not admissible in evidence. It 
-cannot be said that these questions and the answers to them were duly 
recorded, for the questions were such as are not allowed by the law to 
be put. The answers to those questions are therefore, in. my opinion; 
not admissible in evidence againt the accused. It was only through 

‘the medium of those answers that. the confession was’ admitted in 
-eviderice by the Sessions Judge. It was: wrongly admitted. 


Evidence that the accused pointed out the places where the péngyi- 
was killed and the koyin was tied upis not’admissible under section 
27 of the Evidence Act, becatse ng fact -was panna in sepia aia, 
-of the information given by the accused. 


gat concur: with my learned. colleague - ‘in- thinking that. the nilimeetbte 
sedidencs on the record is‘ not sufficient to support a conviction. The | 
-conviction and sentence therefore: must be set aside, and the appellant 
.ac quitted and released. 


Special Civil 
2nd Abpeai 


No, 137-of 


1907. 


February 
24th, 1908, 
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Before Mr. Justice Irwin, C.$.I., Officiating Chief Judge. 
é PO KIN v. MAUNG LA. 
Nicol—for appellant (defendant). | Maung Thin—tfor respondent (plaintiff). 
Basis of claim to easement—Easemeutl of necessify—Presumptive right to easement. 
—Indian Limitation Act, 1877, s. 26 (2). 


An easement of necessity cannot arise in any other way than on ‘severance of 
tenements, 


Where A claimed the right to.take plough and water through B’s land, and. 
there was ro allegation of severance. 


Held,—that A’s claim could be based ‘only on clause (2) of section 26 of the: 
Limitation Act. 


Morgan v. Kirby, (1878) LLR.2 Mad.;.:46, followed. 
Tha Zanv.U San Win, 2 L.B R., 134, referred to. 


The first isstie fixed in this case is this: ‘Is the easement to take 
plough and water through the defendant's land as of necessity ?’’ Both 
the lower. Courts have treated this as a material issue in this case. 
No such issue arises on the pleadings, nor on the evidence: 

Easements may arise in several ways. One of these ways. is by 
implied grant. Gale says that upon the severance of an heritage into 
two or more parts a grant will be implied . . . of all those easements. 
without which the enjoyment of the severed portions could not be had. 
at all, and this class are usually termed easement of necessity.* The: 
law was laid down to the same effect by the High Court of Madras in 
Morgan. Kirby (1) at page 52 of the report. An easement of necessity’ 
cannot arise in any other way than on severance of tenements. 

_ In the present case there is no allegation of severance. Defendant's 
holding, which plaintiff alleges is the servient tenement, lies between 
-two holdings belonging to plaintiff. The alleged dominant tenement. 
is the eastern holding, No. 395, which plantiff says he inherited from 
his father. The western holding, No. 398, plaintiff says he bought, 
in his first examination 12 years ago, in his second examination 20! 
years ago. In his plaint he alleged that ‘since the time of the Burmese: 
Government he had exercised the rights of taking his ploughs and’ 
‘conducting water across defendant's holding. He cannot base his 
claim to easements on necessity. If he has a right to the easements he 
claims it must be under the second clause of section 26 of the Limitation 
Act: ‘' Where any way or water-course, or the use of any water, orany 


. other easements (whether affirmative or negative) has been peaceably 


and openly enjoyed by any person claiming title thereto as an easement 
and as of right, without interruption, and. for twenty. years, the right 
to such way, water-course, or other easement shal! be absolute and 
indefeasible.” The -period of twenty years must have ended. within: 


~two years next before the institution of the suit. ° 


The District Judge gave a very lucid exposition of the facts, but he. 
regarded the easement as one of necessity, and paid no attention to. 
‘the question how long the plaintiff has enjoyed the way for. his plough 
and the way for water to reach his eastern holding. | If he has not: 





* The Law of Easements, 7 Ed., p. 96. 
: (1) weer 1LL.R. 2.Mad., 46. 
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enjoyed them without interruption for twenty years he has no right: 
He suffers, no doubt, from defendant’s turning his paddy holding into 
a peas garden and fencing itin, but the law cannot help him unless he 
has established his right by twenty year’s use. 

The question whether the user had lasted for twenty years was not 
put in issue, and neither the Judge nor the parties seem to have had 
it in their minds at all. The only evidence bearing on the point that I 
can find is a statement by the first witness for the plaintiff that the 
plough had been taken through Maung Kin’s land for more than twenty 
years, and this statement by the fourth witness: “ About fifteen years 
up that Maung Lu used to go through Maung Po Kin’s land with 
plough.” 

I refer to the lower Appellate Court the issue, “ Have the easements 
’ claimed by the plaintiff been peaceably and openly. enjoyed as of right, 
without interruption, by the plaintiff and his predecessors in title, for 
twenty years ending within two years next before the date of institution 
of this suit?” © 

An authoritative definition of the term “as of right” will be found 
in the report of Maung Tha Yan v. U San Win (2). 

The District Court will either try the issue itself or refer it for trial 
to the Court of first instance. In the latter case the Township Court 
will record a finding on theissue. The District Court will also, record 
a finding. The proceedings will then be returned to this Court. 





Before Mr. Justice Irwin, C.S.I., Officiating Chief Judge. 
KA KA v. KING-EMPEROR. 


DeGlanville—for appellant. 


Sanction to prosecution—INegal possession of firearms—Previous sanction— 
Institution of proceedings—Charge—Indian Arms Act, ss. 19 (e), (f), 29— 
Criminal Procedure Code, ss. 190, 195, 535, 537 (*). 


The accused was sent up by the police for trial under section 19 (e) of the Arms 
Act for illegally going armed. After. hearing the prosecution, the Magistrate 
charged him in the alternative with this offence and with illegal possession of .an 
arm under section 19 (f). The sanction of the District Magistrate, required under 
sect:on 29, was not obtained till after the framing of the charge, The accused was 
finally convicted under secticn 19 (f). 

Held,—that as the police sent up the case under clause (e) of section 19, 
proceedings under clause (f) were not instituted until the Magistrate framed* the 
charge under that clause. Although the charge was actually framed without 
jurisdiction, the Magistrate might have instituted proceedings afresh, alter receiving 
sanction, by framing a fresh charge and as the accused had not been in any 
way prejudice by the procedure adopted, the absence of a fresh charge after the 
receipt of sanction was cured by section 535 of the Code of Criminal Procedure, 
: Section 537 (6) of the Code uf Criminal Procedure does not cure the want of 
ae any c se except when the sanction is required under section 195 of -the 

ode, : 


Queen-Empress v. Pa Twe Wa, (1806) 1° U.BR., 2; King-Emperor v. 
Hiuktalwe, 2 L.B.R., 302; followed. i ; ; ; 

The appellant was prosecuted by the police for-going armed with a 
revolver, an offence under section 19 (e) of the Arms Act. On taking 
the evidence the Magistrate doubted whether a person could be said to 





(2) 2b. UR. 134, 
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1908. . go armed when he carried an unloaded revolver wrapped up ina 


KAKA cloth. He therefore chatged the accsused in the alternative with going 

1. armed under clause (¢) or with possesing the revolver under clause (f) 

KING- of section 19. I may remark in passing that the Magistrate mixed up 

srt the two offences in one head of charge, thereby CON EHEDE section 
233 of the Code of Criminal Procedure. 


When the charge was framed the accuséd’s advocate submitted 
that the Court had no jurisdiction to try.the accused under clause (f) 
without the previous sanction of the District Magistrate under section. 
29 of the Arms Act. The Magistrate then submitted the record to 
the District Magistrate, who wrote. on the diary, ‘I sanction the 
institution of proceedings under section 19 (f) of the Arms Act 


against Kaka. "The trial procedeed, and the accused was ‘convicted . 
under clause (f). 


The first ground taken in aapest is that the Magistra te had no 
‘jurisdiction because the case was, instituted without the sanction : 
required by section 29:. The Magistrate held that the want of sanction 
before institution was cured by section 537 (b) of the Code of Crminal 
Procedure. In that point’ he was certainly wrong. The contrary was 
held in Upper Burma in the case of Queen-Empress v. Po Twe Wa (1), 
and the same principle was followed by this Court in-the case of 
King-Emperor HtuRtalwe (2) in which. saction was’ required: under 
section 339 (3) of.the Code of Criminal Procedure. Section [37 (b) 
does not cure the want of sanction in° any case except when the 
sanction is reaniped under section 195 of the Code of Criminal 

Procedure. 

The question, whether the defect was cured ty obtaining sanction 
after the charge was framed) but before the trial was concluded, is not 
quité’so'easy to answer. I have'found no ruling on :the: point.’ The 
terms of section 29 are that no proceedings shall be instituted against 
any person in respect of an offence punishable under clause (f) 
without the previous sanction of the District Magistrate. This must 
be read with section 190.of the Code of Criminal Procedure, under the 
provisions of section 1 and section 5 (2) of the same Code. 

The verb.,‘ institute, -” which is used in section 29 of the Arms Act’ 
is not used in’ section 190 of the Code of Criminal Procedure and it is 
not necessarily synonymous with the presentation of a complaint or a 
police report, nor with the act of a Magistrate in taking cognizance of 
an offence. In the present. case the police submitted.a report in which 
it was stated that the accused was found carrying the revolver, and 
that. was described as an offence under clause (e), The fact alleged 
by the. police constitutes av offence under clause (f} as well as under 
‘clause (e), but proceedings under cluse (s) were not instituted by. the 
submission-ofithe’ police report''to the Magistrate. “In: my ‘6pin 

- proceedings under clause (f) were instituted © “when” the Magistrate 
framed*thecharge under that clause: -The Magistrate took cognizance 
of the offence, whatever it was, uitder section 190 (1) (0) upon a. police 
report of facts which: constitute ig enemy ane no. matter what name . 








fers ne (2) 2 L.B.R, 302. 
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the police gave the offence, and no matter what section or clause they 

. quoted, the Magistrate would,’ under section 254, have been right in 
framing the charge under clause |f) but for the existence of section 
29 of the Arms Act. If before framing the charge he hac obtained the 
sanction required by that section, his proceedings would have been 
absolutely correct, and he would ‘have had full jurisdiction to try the 
accused. The framing of the charge at the time when he did frame it 
was without jurisdiction. 

When the accused’s advocate pointed out the want of sanction, 
he asked the Magistrate to cancel the charge under clause (f). No 
doubt the Magistrate might have amended the charge and probably 
that would have been his proper course; but if he had done so, and 
then obtained: sanction as he did, there would be nothing to prevent 

.him from again framing a charge under clause (f), and proceeding 
with the trial. In my opinion it cannot be said that the Magistrate 
was without jurisdiction to try the case merely because he framed the 

_ charge before receiving sanction and did not frame a fresh charge after 
receiving sanction. Atthe time when he took the evidence for the 
prosecution no'sanction was required because proceeditigs in respect of 


an offence under clause (f) had not: then been instituted, and it must . 


. beremembered that under section 256'of the Code the accused had the 

right to recall all the witnesses for the prosecution after the charge 
was framed: He‘was therefore in ‘no way prejudiced -by, ‘the 
‘Magistrate’s procedure. Indeed, on the question of prejudice his 
advocate only said that he was prejuciiced by being. convicted and 


sentenced. This is misuse of the word prejudice.’’ He was - 


damnified, as every criminal is damnified by being convicted. There 
was no difficulty thrown in the way of his defence that would not have 


existed if the sanction had been given before the police report reached - 


the Magistrate. The whole substance of the objection of law that has 


been raised is simply that the Magistrate had not jurisdiction. My 


opinion is that he had jurisdiction, notwithstanding the word “ previous ' 

in section 29, because in the circumstances’ I have set forth the 
proceedings in respect of the offence under-clause (f) cannot be said 
‘to have been instituted when the Magistrate received the police report. 
‘Considering the terms of the District Magistrate’s order it may be said 
that proceedings in respect.of the offence under clause (f) were 
instituted again after the sanction was received, and in that case the 
absence of a charge framed after sanction, is certainly cured by section 


535, Code of ee Procedure. 
* * *  % * 





Before Mr, Justice Irwin, C.S.I, Officiating Chief Judge,. and 


Mr. Justice Ormond. 
KHATOON BEE v. ABDUL anp 7 oTHERS. 


Vertannes—for appellant, 
I R. Das—for ist, 2nd, 7th and 8th respondents, 
Isrvail Khan—for: 3rd, Sth, 6th, 7th and 8th respondents. 


pice naer to file award—Decree—Indian Arbitration Act, 1899, ss, 6, 11 (2), 
: 15—Civil weeedihie Code, s. 2 
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No appeal lies against an order of the Court directing an award tobe filed 
under the Indian Arbitration Act. 


Qucere-—Does the Act contemplate'an order to file an award being made by 
the Court at all? : 


Janokey NathiGuka v. Brojo Lied Guha, (1906) ILL.R. 33 Cal, 757, referred to. 


Irwin, Officiating C.J..—This is an appeal against an order made 
onthe Original Side of this Court, directing that an award be filed 
under the Indian’ Arbitration Act, 1899. The respondents have taken 
a preliminary objection that no appeal lies. ¥ 


The Act contains no provision for an appeal. There can be no 
appeal unless it is allowed by some other law. 


/ on 
. Under section 14 of the Lower Burma Courts Act an appeal from. 
a decree made by a single Judge on the Original Side lies to a bench of ” 
two Judges, and an appeal from an order made by a single Judge on 
the Original Side lies only when an appeal from such order is permitted. 
by any law for the time being in force. We have not been referred. 
to any law permitting an appeal from an order, as distinguished from a. 


.decree, under the Arbitration Act. The decision of the point raised. 


therefore depends on whether the order appealed against is a decree. 


_No ruling bearing directly on this point was cited and I hive not - 


. been able to find any. There are many rulings on the question 


whether an appeal lies against decrees passed under Chapter 37 of 
the Code of Civil Jy SHeSITE, but they afford little or no help in the: 

-The course of the present case was as follows. On 26th August 
1905 the arbitrators sent their award and connected .papers to the- 
Assistant Registrar with a letter, which did not contain any. request: 
to file the award in Court. On 30th August 1905 one of the parties to- 
the submission presented a petition praving that the award be filed and 
made a decree of the Court after notice to the other parties and the 
arbitrators. Notice was issued to the other parties, and on 29th 
November 1905 two of the parties, one of whom is the present appellant, 
presented a petition praying that the award be not made a decree of 
Court but be set aside. Evidence was taken, and eventually the learned! 
Judge decided that the respondents before him -had not. proved any 
misconduct of the arbitrators in consequence of which the award should: 
be set aside under section 14 of the Act, and he ordered the award to: 
be filed. The formal order following on me judgment does not purport: 
to be a decree. 


- This procedure appears to be in accordance with the rules under the 
Act framed by the High Court of ‘Calcutta except that the arbitrators. 
ought to have requested that the award .be filed. It is laid down in 
Rule VIII that the Registrar shall not file the award without an order 


‘-o6f Court, to be obtained’on “the application’ of a party interested ; in 


Rule 1X that a petition by a party interested to file the award shall be 
registered as a suit ; and'in Rule X that if no ground be shown against . 
the award the Court shall order it to: be ales In the Full -Bench case: 
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‘of Janokey Naih Guha v. Brojo Lal Guha (1),in which the question 
-was whether an appeal lies from an order under section 526, Civil 
Procedure Code, directing the filing of an award, Mr. Justice Sale, 
who was one of the majority who held that an appeal lies, made some 
observations from which it would seem that onthe Original Sice of 
the High Court of Calcutta the practice isthe same as that which 
existed before the Arbitration Act came into force, and that an order 
to file an award under that Act was regarded by him as on exactly the 
same footing as a similar order under the Code of Civil Procedure. 
_Atthe same time it should be noted that in one sentence the learned 
Judge implies that the order to file the award is the decree, while in 
two other sentences I think he implies that the award itself is the 


decree. 
But provisions similar to Calcutta Rules VIII, 1X and X are not 


found in the rules of the High Courts of Madras and Bombay, nor inthe 
rules of this Court. It seems to me very doubtful whether the Act 


contemplates an order to file the award being made by the Court in any. 


case. Such an order is not specifically mentioned in the Act. Under 
section 11 (2) the duty of the arbitrators is not to apply to the Court 
to file the award, but to ‘‘ cause the award tobe filed in the Court,” 
and the notice they are required to give to the parties is not a notice 
that they have applied, nor a notice that they have sent the award to 
the Court, but a “ notice of the filing.” This seems to imply that the 
award when received in the Court is to be filed at once without any 
order, The Act contains no provision for any of the parties applying 
to have the award filed. Section 15 states the consequence of an 
award on submission being “filed in accordance with the foregoing 
provisions.” There are no foregoing provisions relating to filing 
except the provision in section-11 (2) that the arbitrators shall, on 
certain conditions being fulfilled cause the award to be filed. 


1908. 
KHATOON 
BEE 
v 
ABDUL 
RAHMAN. 


The construction of the Act which I have just indicated would ~~ 


cause great difficulties in connection with limitation of applications 
under sections 13 and 14, and that.costs a good deal of doub® on the 
point. I donot think it necessary to decide whether this construc- 
tion is correct or not, Section 15. declares that an award on being 
filed shall be enforceable as if it were a decree of Court, Even if 
the correct procedure be for the Court to pass an order to file the 
award, it is plain that it ig not that order, but the award itself, which 
is to-be enforced as if it were a decree. 


I need not speculate on the difficult questions, as to limitation and 
otherwise, which would-arise ifit were-held that an appeal lies against 
the award itself.. The words “ as if it were a decree’ are to my mind 
perfectly clear. Not only do they notindicate that the award isa 
decree. They indicate clearly that itis nota decree. If this view 


“. required any support itis to be foundin section 6: ‘A submission,’ 


unless a different intention is expressed therein, shall be deemed to 
include the provisions set forth in the first schedule, so far as they are 


applicable to thé reference under submission.” Clause VIII of the 


(1) (1906) LL.R., 33 Cal, 577. 
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aie first schedule is this: ‘‘ The awar , i 

. ‘ $ : d tobe made by the arbitrators or 

Bre umpire shall be -finaland binding on the parties and the persons 
ae claiming under them respectively.” 


Paes _ Lastly, under section 2 of the Civil Procedure Code a decree ig an 


SHE adjudication in a suit or appeal only, not inany other proceeding. © 
There is nothing in the Arbitration Act indicating that any proceeding 
under it is a suit orshould be treated as such. Even if any such 
proceeding were a suit the award would not be an adjudication in such 
suit: it was made before the suit commenced, and was made ‘out 
of Court. Under the Code of Civil Procedure no award has ever been 
held to be itself a decree : the Code provides for aii order of the Court 
in every case, and it is that order which constitutes the decree. The 
Arbitration Act makes no express provision for any order to file the. 
award, and it enacts expressly that the award itself shall be enforced 
asifit werea decree, ~ 


I would dismiss the appeal with costs. 


Ormond, J.—I concur in thinking that no appeal lies. Under the 
Arbitration Act, no order of the Court, I think, is. necessary. for the 
filing of an award : and the-order appealed against isin effect an order 
dismissing an application to set aside the award. Such an’ application 
is neither a suit nor an appeal : and there is nothing in the Arbitration 
Act to shew that it is to be treated asa suit; the order therefore “is 
not a decree” within the meaning of the Code and appealable as 
such. Moreover,’ I think that the provisions of the Arbitration Act 
clearly indicate that an award, upon a submission which contains no 
provision to the contrary, is final; unless the Court in which it has 
been’ filed remiits it or sets aside. I think appeal should be 
dismissed with costs. ie 


Ciel ae * _— . cee aoe 
ey Before Mr. Justice Irwin, CS.I., Officiatung Chief Judge, and 
Poin Mr. Justice Ormond.. 


tert 


March 30th, - THESOCIETA COLONIALE ITALIANA v. SHWE LE ann 
1908, TUN BYU. 


. Eddis ~ for appellants (palintiffs). 
Agabeg—for ist repondent (defendant). . 
; _ Mav Oung—for respondents (defendants), - 
Sutt to establish right to attuch Property —Righi of sul udependent of order on 
* appliction for removal of attachment—Civil Procedure Code, s, 283, 


‘Independently of section 283 of the Code of Civil Procedure, a decree-holder 
who has attached property:.as being the property ef his judgment-deblor, and 
whose right to do so has been disputed, may sue for a declaration that: the property 
belonged to his judgment debtor. : ‘ 


Raghunath Mukund v, Surosh KR. Kama,’ (1898) LL.R. 23 Bom., 266: 
referred to. eS ; : As 


Irwin, Officiating, CJ.Plainitffs-appellants obtained. a money 
_-decree-against first defendent:on 10th March 1906...” 


On 20th March first defendant's land. was sold by. Government for 
arrears of revenue and was bought by second, defendant. 


It .is-alleged in the plaint that second defendant. purchased the land - 
- on behalf ofthe first defendant, in order to evade attachment of the 


ry 
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same, and holds the land as trustee for the first defendant. Plaintiffs 
prayed that on payment of the arrears of revenue the sale be set aside, 
and for a declaration under Chapter VI of the Specific Relief Act 
that the land was the property of the first defendant and was held by 
the second defendant as trustee for the first defendant. There is 
another prayer which need not be noticed now. 

The District Court held that the sale for arrears of revenue could 
not be set aside, and that decision is admittedly right; but the learned 
Judge held farther that the suit was therefore barred. He did not 
consider the allegation that second defendant purchased on behalf of 
the first defendant. 

It is admitted now that Chapter VI of the Specific Relief Act does 
not apply to the case, but itis argued that long before the suit was 
instituted, plaintiffs attached the land in execution of their decree, 


and the second defendant applied for removal of the attachment, but - 


that application was adjourned pending the decision of this suit. That 
was a very unusual course to take, but I think there is no doubt that 
plaintiffs have a right of suit quite independent of section 383, Civil 
Procedure Code. That the person who claims to be the owner of 
attached property has such a right was laid down in Raghunath 
Mukund v. Sarosh K.R. Kama (1), and there is no reason why the 
decree-holder should not havea like right of suit provided he has 
attached the property and his right to attach it has been disputed. 

The plaint is defective, as it contains no allegation ot the attach- 


1908, 


THE SocieTs 
CoLoNIALE 
ITALIANA | 


v. 
SHWE LE.. 


— 


ment and the objection, but as the allegations in the plaint which I ’- 
have set out above show clearly that plaintiffs’ object was to vindicate . 


their right to attach the property, I think an amendment of the 
plaint should be allowed now, all the more so as the second defendant 
actually suggested the issue: ‘Does the second defendant hold the 
‘said lands in trust for the first clefendant ?” 

I would therefore:set aside the decree of the lower Court, and 
direct that the’ plaintiffs be allowed to amend the plaint as indicated 
above, and that the Court do then proceed to determine the suit on 
the merits. — 

As plaintiffs not.only claimed relief to which they were not 
entitled, but also omitted to state all the material facts which would 
entitle them to any relief, I would make no order for costs. 

- Orinond, J.—I concur. 





Before Mr. Justice Irwin, C.S.I., Officiating Chief Judge. 
ei } v. KING-EMPEROR, 
May Oung—for respondent and applicant. 


Custody of crvil prisoner—Commitment of civil prisoner to jatl—Wrongful 
confinement—. ral order of Judge—Mistake of ae of fast—Civit 
Procedure Code, ss 478, 481—Indian Penal Code, ss. 78; 79, 3 
A was arrested under section 578 of the Code-of Civil See On’ his 

being brought before the hic, the Judge orally ordered the bailiff fo keep him in 


(1) (1898) I.L:R. 23 Bom., 266. 


Criminal 
Revision 
Nos. 44B & 
70B of 
1908. 





April 3rd, 
1908, 


— 


1908, 
Maune Pu 
Vv. 

KInc- . 
EMPEROR. 


- server, would naturally, make the mistake. 
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custody. “he bailiff in turn orally ordered a process-ser ver to take charge of him, 


and this was done, 
The bailiff and process-server were subsequently prosecuted and convicted, 


‘under section 334 of the Indian Penal Code, of wrongful confinement. 

Held,—that section 78 of the Indian Penal Code does not extend.to the oral 
order of a Judge, that as section 481 of the Code of Civil Procedure only. 
authorises a Jadge to commit persons to jail; the mistake of the bailiff and the 
process-server, in believing that their oral orders justified their action, was 
purely a mistake of law and not of fact; and that therefore they were tightly 
convicted, ‘ 

One Nawana Mainandi was arrested before judgment ona warrant 
issued under section 478 of the Civil Procedure Code, and was brought 
before the Judge of the Township Court. The Judge did notissue any 
committal warrant, but orally ordered the bailiff, Maung Po Thaik. to 
keep him in custody. The bailiff gave his prisoner in charge to process- 
server Maung Pu, with oral orders to detain him. Maung Pu detained 
him in his own (Maung Pu’s) house from 26th June to 18th July, and he 
was then released by order of the Deputy Commissioner, on complaint 
made by Nawana’s wife... Sega 

’ The bailiff and process-server were prosecuted and convicted of 
wrongful confinement under section 344; Penal Code. They were 
sentenced to imprisonment. until the rising of the Court, and were 
fined, the bailiff Rs. 60 and the process-server Rs. 10. 


The pallies appealed to the Sessions Judge, who dismissed the 
‘appeal, rightly holding that section 78, Penal Code, does not extend 
to the oral order of the Township Judge. The learned Judge remarked 
that the Township Judge and the bailiff both erroneously supposed that 
the warrant of arrest justified the further detention of the man after he 
had been brought before the Court. He ‘said that the fault of the bailiff 
was utterly venial in comparison with the fault of the Township Judge, 
and he recorded an opinion that the conviction of the appellant consti-' 
tuted no reason why he should not.be reinstated as bailiff, but if he 
offended in the same way again he would deserve a substantial term 


of imprisonment. Maung Po Thaik has in fact been reinstated. 


The process-server also appealed to the Sessions Judge. The 
sentence was not appealable: The Sessions Judge has submitted the 
record to this Court in revision, with an expression of opinion that the 
conviction was wrong, because as a process-server Maung Fu would 
naturally make the mistake of fact of supposing that the openly 
conveyed oral orders of the Judge and bailiff were legal. 

The bailiff then applied to this Court for revision of the order 
dismissing his appeal, on the ground that the reasons which the 
Sessions Judge gave for thinking that Maung Pu was not guilty apply 
with equal force to him. 

T am unable to see any distinction between the- case of the 
bailiff and that of the process-server. The Sessions Judge has found 
that each--of .them...believed he. was. acting legally in obeying an oral 


order of the Township Judge, but says that Maung Pu, as a process 
I suppose this implies that 


Maung Po Thaik, as a bailiff, would naturally make the mistake 
because he would have more knowledge of law. Whether this be so 
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or not seems immaterial, in view of the finding that not only the 
‘bailiff but the Judge did in fact make the mistake. ; 

I am unable to agree with the Sessions Judge that Maung Pu’s mis- 
take can in any sense of the word be called a mistake of fact. The law 
‘as laid down in section 481 of the Civil Procedure Codeis that the Court 
may commit the defendant fo jail, and the form of order for committal is 
precribedin the fourth schedule, No 159. Any mistake that the 
Judge, bailiff and process-server made was ignorance of the law as so 
Jaid down. ' This is a pure mistake of law and-not of fact. Therefore 
‘section 76 of the Penal Code does not protect them. 

I decline to interfere with the conviction of Maung Pu and I 


dismiss the application of Maung Po Thaik. 





Before Mr. Justice Moore. 
(Original Civil Jurisdiction) 


SAMUEL BALTHAZAR—PErtitionER. 


In the Matter of the Estate of David Nicolson and Charlotte 
Shaw Nicolson, both deceased. 


' Okeden—for petitioner. 


Court-fee on letters of adminstration de bonis non—Court-fees Act, 1870,s.19 C, 


1908, 
MAUNG Pu. 
U 
Kine- 
EMPEROR. 


Civit 
Miscellaneous 
No, 156 of 

1907. 

December 
2nd, 

1907. 


— 


When court-fees have once been paid on the value of the whole of an estate ‘ 


in respect of which letters of administration have been granted, no further court- 


fees is. leviable on a subsequent grant of letters offadministration under section 229, 
Indian Succession Act, in respect of an unadmininislered portion of the estate, even 
though the value of the property has increased in the meanwhile, 

In 1883 when probate was granted to Charlotte Shaw Nicolson the 
roperty in respect of which letters are now asked for was included 
in the schedule. 

In Civil Miscellaneous No..55 of 1902, the executrix Charlotte 
Shaw Nicolson having died, her daughter Charlotte Shaw Adam took 
-out letters of administration de bonis non, The two lots in Strand 
Road were both included. “They were valued at Rs. 25,000 and court- 
‘fees were paid on Rs. 53,000 including this property. The present 

application is for letters de bonis non in respect of a portion of the 
-sale-proceeds of the same two lots of land in Strand Road. the portion 
of the sale-proceeds being Rs. 1,34,500 

Mr. Okeden claims that under the provisions of section 19C, Court- 
‘fees Act, no further court-fee is chargeable. 

Letters of administration have previously been issued in respect 

_-of the whole of the property in respect of which letters are now asked 
for. The full fee chargeable,on the property at the value there placed 
‘upon it was levied. The property has since apparently risen in value. 
Iam of opinion that this cannot affect the question. The full fee 
«chargeable was paid when letters were previouly issued. Consequently 
*no fee is leviable now in spite of the rise in value. * 
I therefore decide that no further court-fee is leviable in respect 
-of the present grant of letters. Letters will issue on security being 


sfurnished, 


Civil Ist 
Appeal 

No. 1 of 
<1907. 


—ee 


* February 


13th, 
1908. 
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Before Sir Charles Fox, Chief Judge, and Mr. Justice Hartnoll. 
MA NYO AND FIVE OTHERS v. MA YAUK. 
Higinbot ham—for appellants (defendants). Eddis—for respondent (plaintiff), 


‘Buddhist law; Inheritance—Interest of widow in property inherited by husband 
during niarriage—Inherited ptoperty—Ancesiral property—Widow's share of 
joint property—Preliminary or ier before completion of «vidence—Judgment— 
Change of Judge—Findings of predecessor—Civil Procedure Code, ss, 191, 198, 


The interest of a widow of Burman Buddhist: in property inberited by him 
during their marriage, when children of the marriage also survive, is the same as 
her interest in her deceased husband's share of the property jointly owed by. him 
andher. The property descends. to the children, but she has a life interest in it, 
with the right to sell it iv case of necessity. 

The suit was tried in the District Court partly by one qadge ‘and Sanity by 
another. Ina preliminary ‘order the first Judge came to certain findings, and 
directed that after evidence on certain: points have been taken, the final decree 
should take a certain shape. ‘The Judge who finished’ the case varied certain of 


his predecessor’s findings in the ‘final judgment.” e 


Held, per Fox, C.J.,—that the first Judge had no authority to give judgment 
before the completion of the evidence; and it was forthe second Judge to give the 
judgment on which. the decree should Be. based, and open to him to a with the 
woe case. 

Per Hartnoll, J. atta the order of the first paige did not have the het 
of a deciee, and that the decree of the second Judge which decided the suit was 
the decree that was appealable.. - : 

Maung Te vy. Ma Kyu, (1900) 2 Chan Toon's Law, 95; Maung ‘Waik v. 
Maung Nyein, (1899) 2 Chan Toon’s L.C., 77; Ma On v. Shwe O, (1886) S.J., 
L.B., 378 ; Shwe. You. Mi San Byu, S.L.L.B., 108 ; Mone Gale v, Maung Bya, 


4L. B. R, 189 : referred to. 


Fox, Cl. Tie etait valomudeout daee. the defendonis. 
appellants as heirs and legal representatives of their mother, Ma Baik, 
and personally for recovery of what was due’ for principal (Rs. 5,000, 
and interest due on a- mortgage by Ma Baik of eleven plots of land, 
a house, and some cattle and the: standing’ crop of the lands. The 
defendants’ fathér’ $name, was ‘Maung Myaing, and his parents’ names 
were U Po Gyok and Ma or Daw U. U Po Gyok predeceased Ma U, 
and it is admitted that Ma U pr edeceased Maung Myaing. . 


The: defendants’ did not admit: that Ma Baik had seeeuen the 
mortgage. They set up that five of the plots of land had been 
inherited by theirfather, and that they had inherited those properties. 
from him, and. that another plot, No. 5 in the list, had-also -been. 
inherited from Ma U; and that it had been given: by her heirs to the 


third, defendant, Maung Po Yin. 


Captain Nethersole, the District Judge who first dealt vortlt the - 
case framed the following issues:—- 
(1) Did Ma Baik executed the mortgage deed sued upon ? 


(2) Had. Ma, Baik. power to make a valid mortgage of the land. 
in suit? lf not of all, then of what part of it (if any) p* 


“(4y Was the’ money “which “was taised on the: mortgage taised 
for the purpose of paying off debts due by: the: estate of her 
‘Tate ‘husband Maung Myaing i ns ; 


et 
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(4) Did the property in question, with the exception of holding 
No 5, come into the defendants’ hand by way of inherit- 
ance ? 

(5) Was holding No. 5 transferred by way of gift to the 
defendant No, 3 by the heirs of U Po Gyok and Ma U? 


On the first issue he held ‘that it had been proved that Ma Baik 
had executed the mortgage deed sued upcn. 


On the second issue he found that Ma Baik had the right to mort- 
age the properties which had been owned. by Maung Myaing and 
herself jointly to the extent of her undivided half share of it, and 
that she had the right to mortgage Maung Myaing’s separate property 
to the extent of Rs 1,015 only. ' 


On the third issue he held that of the money raised on the mortgage 
Rs. 2,029-14-0 was to pay a debt jointly due by Maung Myaing and 
herself. 


On the fourth issue he held that the properties had come to the. 


-defendants’ hands by way of inheritance, but holding No. 5 had not 
been identified and further evidence as to it should be called before a 
decree could be made. 


On the fifth issue he held that a piece of land had been given to the 


third defendant, but the identity of this land with holding No. 5 had to. 


be established. 


_ Towards the énd of his re he said, ‘It is, I consider, 


‘indispensable to call for evidence showing the source from which each 
‘piece of land of those.in the schedule came into the defendants’ hands, 
- and which is Maung Yin'’s. When this shall have been done there will 
be a decree given to the plaintiff for the amount then found due on 
the mortgage, and. declaring that she has a lien oh the mortgaged 
property with the exception “of Maung Po Yin’s holding, and with the 
reservation that the land inherited from Daw U shall not be liable for 
any greater sum than Rs, 1,015, and interest at the contract rate on 
that sum, and that of the rest only Ma Baik's undivided half share shall 
be liable for the remainder of the debt.” : 


Before the further evidence was taken, Captain Nethersole was 
‘succeeded by Mr. Heald, who proceeded to deal with the case under 
section 191 of the Code of Civil Procedure. He held that holding No. 5 
was not included in the mortgage. He found that all-the other plots 
‘of land and the other property mentioned in the mortgage property 

had been Maung Myaing’s and Ma Baik’s joint property with the 
exception of plots Nos. 2, 3, 4 and 7 in the schedule to the plaint, and 
that these last-mentioned plots had been inherited by Maung Myaing 
from his mother Ma U, and had been his separate property. 


Mr. Heald differed from Captain Nethergole as to the separate 
property being liable for a certain amount only.’ He held that Maung 


Myaing’s estate to which Ma Baik and the defendants succeeded ° 


comprised both the joint and the separate properties. He also held 
-that Ma Baik when she executed the mortgage acted on behalf of her 
18 


1908. 


Ma Nyo 


uv. 
Ma YAUK, 


. 1908, 


Ma Nyo 
Us : 
Ma YAur, 
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children as well as on her own account, and consequently the mortgage 
was binding on the whole estate to the full amount of Rs. 5,000, principal 


and the interest due thereon. 


On ered to this Court i was urged that Mr. Heald had no autho-. 
rity to go behind and differ from the findings of his predecessor. If 
Captain Nethersole had authority to give judgment in the case when 
he did; this would be so, for the decree must follow and ugree with the: 
judgment. Captain Nethersole’s judgment, however, was given ata 
stage of the case when a decree could not be made, owing to the 
evidence not being complete. The Code nowhere contemplates a judg- 
ment in a suit being given before a decree or what is included in the 
definition of “decree” can be drawn up accor ding to it. Section 198 
lays down that judgment is to be pronounced in a suit after the. 
evidence in it has been taken and after the parties have been heard, 
Section 154 is the only section under which a judgment may be given. 
possibly without taking all the evidence which the parties may wish to 
put before the Court. Under this section, if the decision on one issue 


‘ will be sufficient for the final decision and disposal of the suit, judg- 


ment may be delivered, aud such judgment will conform with the 
requirements of section 204. 


Captain Nethersole’s findings on the issues were eae and 
unauthorized at the stage of the.case at which they were.pronunced. 


"It, was open to Mr. Heald therefore to deal with the whole-case, and it 


was for him to give the judgment on which the decree had to be based. 
For these reasons the second ground of appeal to this Court must, in 


my opinion, fail. 


_ Upon the evidence in the case it is clear that Ma Baik executed 
the mortgage. sued .on, and that she reéeived Rs. 5,000 from the 
plaintiff. It is also clear that with this money she paid off a debt of 
Rs. 2,029-14-0 due by Maung Myaing and herself jointly. The joint | 
and the separate property of Maung Myaing was clearly liable for 
this amount. His heirs, whoever they were, succeeded to his property 
subject to that property being liable for payment of his debts. As: 
regards. the balance of the principal sued for, the defendants cannot be 
liable except tothe extent of any property of Ma Baik which has come 
to their hands respectively. The mortgage is not expressed to have 
been made by Ma Baik as guardian of her childr en, and no presumption 
can be drawn that she was acting as such when she took the money 
and executed the mortgage deed. It isnot proved that the money was | 
borrowed to meet the necessities of the family. It appears to have: 
been applied. to paying off her own debts and in extravagance in 
shinbyu ceremonies for her childrens 


The question remains cntrethre the defendants inherited any part of 


-the--separate..property, of Maung Myaing througti Ma Baik, that is to 
“say, whether Ma Baik succeeded to an absolute estate-in Maung 


Myaing’s separate property or in any part thereof, to which the 
defendants have succeeded as her heirs. If Maung IMivaing had died 
before his mother Ma Baik would not have succeeded to any share in. 
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Ma U’s prorerty—see Maung Te and others v. Ma Kyu and others 
(1). Hesurvived Ma U and became entitled to his share in her estate, 
and the property which he succeeded to became his property. If at 
his death no child of his had survived, Ma Baik as his widow would 

have succeeded to the whole of such separate property—see Maung 
Waik v. Maung Nyein (2). I cannot find that it has been as yet 
laid down inany published report what share and what estate the 
survivor of a married couple takes in the separate property of his or 
her deceased spouse when children of the marriage also survive. In 
Ma On v. Shwe O (3) it was settled that a widow. according to the 
Burmese Buddhist law of inheritance has an absolute interest in half 
of the property which had been jointly owned by her deceased husband 
and herself, and that in the remaining half she has only a life 
interest with power of selling it in case of necessity, but the eldest 
child is entitled to his or her share (a quarter) in the whole property if 
he or she chooses to demand it. 


In connection with this judgment I take it that it was not meant to 
be laid down that the widow succeeds to her absolute half share as an 
heir of her husband. She was entitled to such share of the joint pro- 
perty during-the joint lives of herselfand her husband, and naturally 
that share remains hers after hisdeath. So faras her husband’s’ haif 
share in the property is concerned, she becomes entitled on his death 
to a life estate in it, and to the power of selling it to meet the neces- 
sities of the family, subject to the eldest child’s right to claim a quarter 
share. 


In the absence of any texts which show d€cisively. that a widow 
takes a different estate in her husband’s separate property when children 
of the marriage survive their father, I would hold that she takes the 
same estate in such separate property as she takes in her husband’s 
share of the joint property, z.e., a life estate with a power of sale in 
case of necessity. 


In my opinion the mortgage sued on was a valid mortgage, for 
Rs. 2,029-14-0.and interest, of all the properties described in the 
schedule to the plaint. It operated also asa mortgage of Ma Baik’s 
half share in the quoncdam joint property of herself and Maung Myaing 
for the full amount of Rs. 5,000 and interest. Mr. Heald held that 
plots Nos. 2,3, 4 and 7 in the schedule to the plaint had been the 
-separate property of Maung Myaing, and that all the other properties 
(apart from plot 5) had been joint property. These findings have not 
been contested in appeal. : 


I think the decree of the District Court should be. set aside and 
that a mortgage clecree should be made by this Court declaring that 
the plaintiff has a mortgage lien on all the properties set out in the 
list of properties in the mortgage deed for Rs. 2,029-14-0-and interest 
thereon at the mortgage rate up to the date of the decree, and that 
she has a mortgage lien for the total amount due to her on the 








(1) ,1900) 2 Chan Toon’s L.C., 95. | (2) (1899) 2 Chan Toon’s L.C., 77. 
(3) (1886) SJ., L.B., 378. 


1908, 
Ma Nyo 
v. 
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1908. mortgage, namely, Rs. 5,000 and interest thereon at the mortgage rate 
Ms Nyo UP to the date of the decree on Ma Baik’s half share in the properties 
Lhe described in the list of properties in the mortgage deed other than the 
Ma Yaux. 2nd, 3rd, 4th, and 7th properties in the said list ; and ordering the 
oP ors defendants as legal representatives of Ma Baik to pay out of the 
property of Ma Baik which has come to their hands respectively. such 
’ principal sum of Rs. 5,000 with interest thereon at the mortgage rate 
up to the date of the decree, and the costs of the suit and interest on 
the total of such amounts at the rate of six per cent. per annum from 
the date of decree until realization’; and directing that ifthe decree is 
not satistied within six months of its date the half share of Ma Baik 
in the properties other than the 2nd, 3rd, 4th, and 7th in the list 
shall first be sold, and the proceeds applied to satisfaction of the 
decree, and that if the decree is not satished. by such proceeds, suffi- 
cient of the remaining properties in the list be then sold, for the 
purpose of discharging the balance of the amount due under the 
decree, up toa limit of Rs. 2,029-14-0 with interest thereon at the 
_ mortgage rate up to the date of decree. ; 


The defendants having been only partially successful in this - 
appeal, I would order that the parties bear their own costs of it. 


Havtnoll, J—Ma Yavk sues Ma Nyo and five others, the children 
of Maung Myaing and Ma Baik both deceased, to recover the sum of | 
Rs. 6,025 due upon a mortgage deed with such further interest as 
may accrue between the filing of the plaint and the day of payment 
and-in addition asks for a mortgage decree. The District Court 
granted the decree asked for, and against this decree the present 
appeal has been filed. In the lower Court the genuineness of the 
mortgage deed was disputed, but the point was given in disfavour of 
the appellants. The first ground of appeal seems to have been framed 

_with a view to again disputing that the mortgage existed ; but at the 
argument it was allowed that the mortgage deed. sued on was entered 
into by Ma Baik. 


The next ground of appeal is one of law. The suit was tried in 
the District Court partly by one Judge and partly by another, Ina 
preliminary order the first Judge came to certain findings and directed 
that after certain evidence had been taken with regard to the mort- — 
gage lands the final decree should take a certain shape. The Judge 
who finished the case disagreed with his predecessor and gave a 

’ different decree to that ordered by the first Judge. It is argued that 
he could not do so and that, as the directions of the first Judge were . 
not followed in granting the final decree, and as no appeal nor appli- 
cation for review has been laid against the decree ordered by the first 

Judge, the decree ss ordered by the first Judge must now stand. The 

- ground should not in my opinion prevail. The order.of the first Judge 
did not in my opinion have the force of a decree. The first Judge 

_stated that further enquiry was necessary before a decree could be 
given in accordance with his findings, and it cannot be said that the 
first Judge’s order decided the suit. Something further had to. be 

done before the suit. could be finally decided. Inthe interval another 
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Judge came who differed with certain findings of the frst Judge and 
who gave a decree different to that which the first Judge ordered to 
be given in the future. This decree decided the suit; and it seems to 
me that this is the decree appealable and not the order of the first 
Judge directing that after further enquiry a Beee should be given in 
a ceriain manner. 


The next ground of appeal is that it was not proved that the money 
was borrowed for necessaries, and so the lower Court should have 
held that the mortgage of at least the share of the appellants was 
invalid and void.. To examine the ground it is necessary to set out 
some of the facts. ‘The. parents of the appellants were U Myaing and 
Ma. Baik. The parents of U Myaing were U Po Gyok and Daw U. 
' The mortgaged property consisted of eleven pieces of land; a house; 


5 bullocks, 13 buffaloes and the produce of the paddy land. From’ 


the evidence it appears that some of the lands’ were the joint property 
of Maung Myaing and Ma Baik, while some of them descended by 


inheritance from Daw U. There is no evicence to show whether the . 


house and cattle descended by inheritance, or whether they were the 
“joint property of Maung Myaing and Ma Baik. When Ma Baik made 
the mortgage to Ma Yauk, Maung Myaing was dead, and all her and 
Maung Myaing’s children, with the: exception perhaps of Ma Nyo 
were minors. It is clear ‘that she could not mortgage her minor 
children’s share in their inheritance except in case of necessity, and 
as authority for this view I would refer to the case of Ma On v. Shwe 
O (3). Further it seems to me that the burden of proof as to néces- 
sity rests on Ma Yauk, and in support of this opinion I would quote 
the case of Shwe Yo v. Mi San Byu (4) where the same opinion was 
expressed as to the burden of proof.. - 


Turning to ithe evidence it appears that Maung Myaing left 
.bebind him a certain-debt, which was satisfied by the payment of 
Rs. 2,029-14-0 by Ma Baik out of the R&. 5,000 raised on mortgage 
from Ma Yauk. Thissum would certainly seem recoverable by Ma 
Yauk from such of the mortgaged property as Maung Myaing and 
Ma Baik had an interest in jointly or severally, as it was paid to 
satisfy a debt left by Maung Myaing for which Maung Myaing’s 
estate would have been liable. It ‘appears that another portion of 
the Rs. 5,000 was appropriated to pay off another debt incurred by 
_ Ma Baik Jon the signatures of Ma Nyo, Ma Kyaw. and Ma Thaw. 
There is nothing to show that this debt was incurred as necessary on 
behalf of the children, and as regards it, it seem ‘to me that the 
children’s interest in the mortgaged property should not be bound to 
contribute. A third. portion of the Rs. 5,000 from the evidence. was 
paid to pay off a debt of Rs. 1,200 incurred by Ma Baik to shinbyu 
three of the children. It seems to me to have been a most. extrava- 
gant proceeding to have spent so ‘much on the shinbyus, considering 
‘ the value of the estate as it appears on the record and that it was 


already liable for a debt left by. Maung Myaing. Iam of opinion: — 


that this expenditure cannot .be classed as “necessary on behalf of ne 





(4) SI, LB.,-108, 


1908, 
Ma Nyo 


4%, 
MA. YAUK,’ 


event 
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sic childrenand that it should have been met from current earnings or” 

Ma Nyo _rents of the land, and I would not make the children’s share of the 

D. estate contribute towards its satisfaction. In other words, Ma Yauk 

_MAaYavuk. should have no lien on the mortgaged lands, so far as the children’s 

er ag: share is concerned’ for the recovery of the sum of money that was 
paid to extinguish this third debt. : 

The fourth ground of appeal is that the District Judge erred in 
law in holding that Ma Baik had any right or title tothe properties 
inherited. by her husband Maung Myaing from his parents. It is 
admitted that Daw U. died a month before Maung Myaing. Ma Baik 
was therefore alive when he inherited from Daw U and consequently 
she was. within reach of the inheritance. The point for consideration 
is whether, according to Buddhist law, the inherited property of 
Maung Myaing: should devolve differently to his share of the jointly 
acquired property. of himself and. Ma. Baik. 1 have discussed the 

' distinction between. the two sorts of property in the case of Maung 
Gate. v. Maung, Bya (5); and have examined the Digest so as to see 
whether in-thepresent case there: is any well-defined rule laid down. 
Section:44. of the. Digest discusses the division of property between 
the mother. and children on the death of the father. No. well-defined — 
rule with regard.to'separate inherited property seems to be laid down 
there. The only case that counsel referred to was that of Maung Te 
v. Ma Kyu (1), and that.case is not applicable here in that Maung 
Myaing survived Daw U. In the absence of well-defined authority 
I'am of opinion that the rule for the devolution of property inherited 
by Maung Myaing from Daw U should be considered to be the same 
-as that which is applicable to the share of Maung Myaing in the 
jointly acquired property of himself and Ma Baik, which is that it should 
descend to the.children subject to a life interest in it by Ma Baik and 
subject to the latter having hada power of sale over it in case of 
necessity. ‘ ; 

The findings of Mr. Heald as to what was the property inherited 
by Maung Myaing have not been dissented from. 


For the above reasons I concur in the decree proposed to be passed 
by the learned Chief Judge. 





Civil Qud, . ‘aks ee . 

Appear ' Before Mr. Justice Har(noll. 

‘No. 133 of eke eae ee 
. a PO HLAING v. MA 0. 

Hee eee Sealy—for appellant (plaintift). | Maung Kin—for respondent (defendant). 


Pauper respondent raising. ‘objection to. decree on appeal—Memorandum of 
objection: ‘in: forma: pauperts—Provisions for pauper appeal—Civil Procedure 
Code, s. 561, Chap. XLIV. ° ; 

_A~plaintiff...vwho-has-obtained. leave. to_.sue 27 forma pauperis, | and has been 
successful in obtaining a decree for a portion..of his claim but has failed as‘to the 

remainder, may be allowed, under section 561 of the Code of Civil Procedure, a 

take in forma pauperis any objection to the -decree which he could have taken by 

way of appeal. ‘The provisions of Chapter XLIV of the Code, so faras they can, 


be. made applicable; now‘apply to..an.objection- under ‘this’ section. 





(5) 4. L.B.R,, 189, 
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Babaji Hari v. Rajaram Ballal, (1875) 1.L.R. 1 Bom., 75: Narayana v. 
Krishna, (1889) IL.R. 8 Mad, 214; Brojeshwari Dast v. Curoo Ghurn Dass, 


(1885) 11L.R., IE Cal., 735 ; distinguished.; 


Maung Po Hlaing sued Ma O as a pauper to recover from her 
property valued at Rs. 2,808-8-0. Heobtaineda decree for cash Rs. 525 
and also for a cart which was an article sued for. Ma O appealed 
against this decree, whereupon Maung Po Hlaing filed objections 
-under section 561 of the Civil Procedure Code claiming the rest of the 


property Which he sued for and his claim to which was dismissed by. 


the Court of first instance. “The Judge of the Divisional Court refused to 
hear Maung Po Hiaing on his objections on the authority of the fellowing 
cases : Babaji Hari v. Rajaram Ballal (1), Nareyana v. Krishna 
(2). and Brojeshrwart Dasi v. Guroo Churn,..Das (3). The present 
appeal has accordingly been laid thatthe Divisional Court was wrong 
in its procedure. Section 561 of the Code of Civil Procedure as it now 
tands is different to the section as it stood when the decisions relied 
‘on by the Divisional Court were passed in that it was amended by 


section 48 of Act VII of 1888 to its present form. In the section as’ 


it Originally stood thete was nothing making the provisions of Chapter 
“XLIV of the Code applicable to objections filed in‘accordance with it ; 
but when it was amended the provisions of Chapter XLIV were, so far as 
they could be mace applicable, made to’ apply to an objection ‘filed 
in accordance with it. It may be that the change in the law was 
made consequent on the decisions quoted by the Divisional Court. 
I am therefore of opinion that the Divisional Court erred in refusing 
to apply the provisions of Chapter XLIV so far as they can be made 
applicable to the objection. 
The decree of the Divisional Court is therefore set aside, and it is 
- decreed that that Court do reopen the appeal, and proceed to consider 
the objections in the manner laid down by section 561 of the Code, -in 
the first place applying the provisions of Chapter XLIV to them so far 
as they can be made.applicable, and, in the event of its allowing Maung 
Po Hlaing to object as a pauper, in the second place coming to 
‘findings on the objections and passing such final decree as may be: 
correct and suitable. The costs of this appeal will follow the final 


result of the appeal. 


ee enema 


Before Mr. Justice Irwin, C.S.1., Officiating Chief Judge. 


P. L. A.N. ALLAGAPA CHETTY anp SAN KYU 
v. NAZAMAT ALI CHOWDRY. 


Fagan—for appellants ( defendants). 


Suit for declaration of title§t. attached property—Bar to wit Clase dia 
relief—Ciml Procedure Code, Ss. 278—Spectfic Relief Act, 1877, s, 42, 


The proviso to section 42 of the Specific Relief Act does rit apply te a suit, 
for a declaration that the property attached and sold in execution of a decree is the 
property of the plaintiff, even though,no application for removal of attachment 
had been made under section 278 of the Code of Civil Procedure, 


4) (1875) LLB. 1 Bom, Wee ack _ (2)(1884) LR, &§ Mad. 214. — 
3) (1885) LL.R, 11 Cal., 735. 
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Sevaraman Chetty v. ‘Maung Po Yin, 1. L.BR, I; Kya Get v. Bu Nwe,, 
4 LB R., 88; Supal Panday vy, Sukkhu Keiri, 4 LB. R,, 75; _ referred to: 


The suit was merely fora declaration that certain land attached. 


‘and sold in execution of a decree at the instance of the defendant was. 


the property of the plaintiff and not liable to attachment. 


It is not stated in the judgment whether any application to remove 
the attachment had been made under section 278 of the Code of Civil 
Procedure, but the learned advocate states that no such application 
had been made, and I take that to be the fact. 


The ground of appeal which was argued was that the suit is barred. 
by the proviso to section 42 of. the Specific Relief Act. because the 
plaintiff asked for nothing more‘than a declaration. 


It is admitted that this: objection could not prevail if the suit were 
one. under section 283. of the. Code of Civil Procedure, Sevaraman 
Chetty v. Maung Po Yin (1) and Kya Get v. Bu Nwe (2); but.’ 
Mr. Fagan urges that because no application for removal of attachment 
was macle, therefore the suit is of adifferent nature, and the proviso. 
to section 42 of the Specific Relief Act applies. I am unable to see 
the distinction. If an application for removal of attachment had’ been 
made, the suit might be in form one to set aside the summary order 
refusing to:remove the attachment, but in substance it would be one to 
establish the plaintiff’s right to the property. These are the words. 
of séction. 283.. The present suit is also one to establish the 
plaintiff's right to the property. I can see no reason for making. 
any distinction between the mode in which plaintiff must. establish 
his right if he-has previously applied for a summary order and 
the mode in which he must establish his right. if he has not applied 
for a summary order, In either case a declaration is sufficient. When 
plaintiff obtains a declaration, the Court which executed the decree. 
must respect the declaration and give restitution. In Sufal Panday- 
v. Sukkhu Koiri (3), the plaintiff made an application uncer section 
278, but withdrew it, and then instituted a suit for a declaration only, . 
It was expressly admitted that such a suit would lie if no application 
under section 278 had been made. The head-note of the report in that~ 
case is incorrect. I do not regard that as a strong precedent because 
the ‘appeal proceeded on a different ground. But I am satisfied that 
the proviso to section 42 of the Specific Relief. Act does not aeply to. 
this case. 


The bree of the proviso is. te prevent a plaintiff from getting 2. 


_ declaration.in one suit, and consequential relief afterwards in. another. 


Here there is’ no need for any subsequent suit. The relief must be. 
given by the Court we sole the land in execution. ; 


The appeal is dismissed under section 551° of the Code of Civik:. 
Procedure. 











HLLERL 7. (2) 4. L.B.R., 88. 
(3) 4 L.BR, 75. 
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Before Mr. Justice Moore. 


KING-EMPEROR v. MAUNG KA. 
Young, Government Advocate—for King-Emperor. 


Lambert—tfor respondent. 


Power of Local Government to specify Court of trial of public servant —Local 
Surisdiction—Magrstrate—Crimmal Procedure Code. 1898, 88. 197, 527. 


The Local Government, acting’ under section? 197 of the Code of Criminal 
Procedure, sanctioned the prosecution of A, a public servant for an offence com. 
mitted in Uppet Burma, and specified the Court of a Magistratein Lower Burma 


as that before which the trial was to be held. 

Held,—that the Magistrate so specified had power to take cognizance of the 
offence, although it was alleged to have been committed within the local jurisdic- 
tion of the Judicial. Commissioner of Upper Burma, while the Magistrate’s own 
jurisdiction was within the limits of the jurisdiction of the Chief Court of Lower 


Burma. 

Queen-Empress v. Samevier, (1893) I,L-R..16 Mad., 468; Po Wa |. King 
Emperor, Crirainal Revision No. 787 of 1905 (unreported) : referred to. 

This is an application for revision of the order of the Subdivisional 
Magistrate, Myedé Subdivision, refusing to receive a eoaeous 
presented by the Government Advocate, Mandalay. 


It appears that the Local Gcvernment in their order in the Appoint 
ment Department No. 7C.-34, dated the 16th December 1907, under 
section 197 of the Criminal Procedure Code, sanctioned the prosecu- 
tion of Maung. Ka, a Myoék, for offences under sections 161, 164, 
Indian Penal Code. These offences are said to have been committed in 
Upper Burma within the local jurisdiction of the Judicial Commissioner, 
Upper Burma. -Under the provisions of the second paragraph of 
section 197, the Local Government specified the Court of the Subdiivi-. 
sional Magistrate, Myedé, as the Court before which the trial was to be 
heid. Myedé Subdivision is within the limits of the jurisdiction of this 


Court, and the Subdivisional Magistrate has refused to receive the - 


complaint on the ground that he cannot have any jurisdiction to try or 
to take cognizance of offences committed in Upper Burma. 


Ihave been referred to the case of Queen-Empress v. Samavier ( (1) 


and to Po Wa.v. King-Emperor (2), but neither of these cases appeat 
to me to throw any light upon the question. - 

Section 527, Criminal Procedure Code, has been quoted both in the 
Subdivisional -Magistrate’s Court and before! me. But that section 
deals with the transfer of cases, not with their initiation. bes 

A Magistrate can take cognizance. of offences which he is competent. 
to try subject tothe provisions of. se-tion 177, Criminal Procedure 
Code. That section directs that:.-! ordinarily... san offence shall be 


enquired into and tried by a Court within the local limits of whose - 


ym 


jurisdiction it was committed. The.use of the word “ ordinarily 
indicates that this rule is to be read subject. to any special provisions 
of law which may modify it,.and the rule is relaxed or modified in 
several of the succeeding sections of the Code. And I think that this. 





(4) (1893, LL.R. 16 Mad., 468. | (2) Crim. Rev. No, 787 of 1905 (unreported)... 
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section must be read as subject to the special provision of section 197, 
clause (2). It was admitted before me by respondent’s advocate that 
the Local ‘Government could have legally and validly specified any Court 
in Upper Burma irrespective of local jurisdiction to try these offences. 
It would be difficult to maintain the contrary. But this shows that 
the power given in 197 (2) overrides the general rule contained in 
section 177. If section 177 has no application; is there any other pro- 
vision of the law which would limit the Local Government in its choice 
of the Court of trial to a Courtin Upper Burma? I can find no such 
provision. In my opinion the Local Government was entitled to specify 
any Court for the trial irrespective of jurisdictions, and the Magistrate 
erred in holding that he had no power to receive the complaint. 

I therefore set aside the order of the Subdivisional Magistrate 
declining to recieve the complaint, and direct him to receive the 
complanit and proceed with the trial of the case according to law. 








Privy Council. 


(On appeal from the Chief Court of Lower Burma.) 


Before Lord Macnaghten, Lord Atkinson, Sir Andrew Scoble, and 
Sir Arthur Wilson. 


T. P. PETHERPERMAL CHETTY (ist DEFENDANT)—-APPELLANT. 


- te, 
R. a MUNIANDY SERVAl °... PLAINTIFF . 
RLM. A. R.L.MUTHIA eee 2np AND 3HD — RESPONDENTS, - 
$.. P. R. M.P. CHINNIA CHETTY DEFENDANTS. 


Benoni sale. to defraud ingtivitvemcen tails of fraudulent ae ee of 
owner to. recover possession from benami purchaser—Limitation of suit to recover. 
possession without seiting aside voicd wistrument—Inoperative instrurmeni— 
Indian Limitation Act, Schedule HU, Aritcies 91, 144, 


A executed a bénami deed of sale of certain land to B, to defeat the clai: ns of 
X, who held a mortgage of the land.» X sued A for the amount of the mortgage- 
debt, and succeeded, having proved that the deed of sale was without consideration, 
and that at the time ol its execution B was aware of the existence of the mortgage. 
The land, however, remained in B's Pogsession. : 


Subsequently A sued B for possession of the land. 
Held —that in spite of - A's attempt to defraud X by the. deed of sale, he was 
entitled, as the fraud had failed, to recover possession of the land from B . 


Held further,—that the benami deed of sale being inoperative, if was not 
necessary that it should be set aside as a-preliminary to obtaining possession of the 
land, The suit was therefore governed. not by. article 91, but by article 144 of the 
Second Schedule to the Limitation Act. 


Taylor v Bowers, Q.B.D., 291.; Symes v. Hughes, L.R.9 Eq., 475, at p. 479 ; 


Inve Great Berlin Steamboat’ Con E, R. 26 Ch.D.,, 616 , aollomeds 


Kearly v. Thomson, 24 Q.B.D. , 272, -referred to. 


_ This was an appeal from a judgment of the Chief Court of Lower 
Burma on its Appellate Side: 
The judgment of their Lordships ‘of ‘the: Privy Council was -deli- 


_-vered on the 18th March 1908 by— 


_ Lord Atkinson.—In this cas an action was oliginatly brought by | 
R Munisandy Servai, claiming through his deceased brother Chellum 
Servai, who was: himself. heir and administrator of one -Muniandy 
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Maistry, against I. P, Petherpermal Chetty, the uncie and prede- 
cessor of the appellant (hereinafter called ‘“ Petherpermal the elder ”), 
and two formal defendants, R.M.A.R.L. Muthia Chetty and PR.M.P. 
Chinnia Chetty, to recover possession of a certain tract of paddy land 
about 2,500 acres in extent, known as Government Waste Land No. 1, 
situate in Tamanaing Circle, Kungyangén Township, Hanthawaddy 
District, Lower Burma. One Arunachellam Chetty claimed to be an 
incumbrancer on these lands as equitable mortgagee by deposit of the 
title deeds for a sum of Rs. 14,568-12-0. 


On the 11th June i895, Chellum Servai executed a deed pur- 
porting to be a conveyance on sale of the abovementioned lands to 
Petherpermal Chetty the elder, a money-lender, residing in Rangoon, 
in consideration of the sum of Rs. 30,C00, the receipt whereof was 
thereby acknowledged. 

On the 18ih September 1895, Apanashectlany Chetty, the equitable 
mortgagee, instituted a suit in the District Court cf Hanthawaddy 
against Chellum Servai, as administrator of the estate of Muniandy 
Maistry, deceased, and Petherpermal the elder, in which he alleged 


that at the time of the execution of the abovementioned conveyance. 


Petherpermal the elder was aware of the existence of his (Aruna- 
chellam’s) claim as equitable mortgagee, and that the sum of 
Rs. 30,000, the consideration mentioned in the deed, had never been 
paid, and claimed that he might be declared entitled to hold his equit- 
abie mortgage over these lands-in priority to the last-mentioned 


conveyance, and that the defendant Chellum Servai might be crdered. 


to pay to him the sum of Rs. 14,568-12-0, with interest, and other 
relief. 


Petherpermal the elder filed~his defence, and, the case having 


come on for hearing, the District Judge decided, amongst other things, 
that Petherpermal the elder was, at the date of the deed of convey- 
ance to him, well aware of the existence of this ‘equitable mortgage 
and declared that the latter was entitled to priority over the former, 


and ordered the defendant Chellum Servai to pay to the plaintiff the 


amount of the letter’s cliam. Thereupon Petherpermal the elder 
procured a loan: from the two formal defendants to the present suit 
sufficient to enable him to discharge the amount due to Aruna- 
chellam Chetty for debt and costs, and as security for this loan he 
executed a mortgage of the lands now sought to be recovered. No 
question has been raised-as to the validity of this latter incumbrance. 


‘Itis therefore clear that, whatever may have been the design to 


effect which the deed of the 11th June 1895 was executed, Aruna- 
chellam Chetty, the creditor, was not by it in fact defrauded of his 
debt. He was paid his debt, together with the costs of the litigation 
which he sucessfully prosecuted, andif his interests were prejudiced 
at all, it was only to the extent that he was obliged to take proceed- 
ings which, had the deed never been executed, he ae possibly never 
have been obliged to take. 


On the 30th July 1897, R. er san Servai ati Petherpermal the 


elder executed a deed of release by which the torm released all a 
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interest in the lands sued for in consideration of Rs. 1,000 ‘paid to. 
him by the latter. The District Judge found that the execution of 


' this deed was procured by a misrepresentation, and declared that its. 


only effect at law was as’ a receipt for the sum. of Rs. 1,000. No. 
objection was taken in the argument on the appeal in reference to the 
finding on this point. 


‘It was proved by the affirmation of Muniandy Servai given in 
evidence in this case, that the deed of the 11th June’ 1895 was. 
executed in order to enable the rent to be collected and paid to the 
Srantors, and “to quash Subramanian’s case,” i¢., the case of the 
equitable mortgagee. The District Judge held that it was ‘a benanu 
conveyance’ made by the parties to it “in collusion to defeat” the. 
claim of the equitable mortgagee on the lands. The Chief Court of 
Lower Burma on appeal upheld that decision. 


It was not pressed in argument by counsel on behalf of the. 
appellant ‘that, on an issue of fact such as this, the finding 
of the judge ake tried the case and saw the witnesses, approved,, 
as it was, upon appeal, should under the circumstances, of the case be 
disturbed. The only questions, therefore, _ for hse PanSeHies” 


decision are— 
1. ts the plaintiff, despite his wariicication: in this fraudulent 
attempt to defeat kis creditor, entitled to recover the posses- 
sion of the lands purported to be conveyed? . 
. 2, Is his right of action barred by the 91st article of Schedule Tbe: 
to the Indian Limitation Act? 


Their Lordships are of opinion that their answer to the rst ‘ques- . 
‘thon must be in the affirmative. 

A benaimi conveyance is not intendect to be an operative instrument. 

In Mayne’s Hindu Law (7th ed., p, 595, paragraph 446), the result 
of the authorities on the ee of benami transactions is correctly 
stated thus :— 


446, . Where a “transaction is once made out to be a mere 
denami it ie evident that the benaraidar absolutely disappears from the title, His. 
name is simply an alias for that of the person beneficially interested. The fact: 
that B has assumed the name of A in orderto cheat X can be no reason whatever 
why a Court should assist or permit B to cheat A. But if A requires the hep 
of the Court to get the estate back into his own possession, or to get the 
title into his own name, it’ may be very material to consider whether A 
has actually cheated X or not. If, he has done so by means of his altas,. 
then it has cease to be a mere mask. and has: become a reality. It may be 
very proper for a Court to say that it will not allow him to resume the individuality- 
which he has once cast off in order to defraud others. If, however, he has not 
defrauded anyone, there can be noreason why the Court should punish his intention 
by giving his estate away to B, whose roguery is even more complicated than his own: 
This appears to be the principle of the English decisions. For instance, persons: 
have been allowed to recover property which they had assigned away. 

where they had intended to defraud creditors, who, ‘in -fact;: 
were never injured. , . But where. the fraudulent or illegal purpose 
has. actuaily been effected by means of the colourable grant, then the maxim 
applies, I pari delicto potior est condifio ES The Court wa uelp neith er" 
party. - ‘Let the estate lie where it falls. ’ 


Notwithstanding this, it is contended on behalf of the appellant 
that so much confusion would be imported into the law, if the maxim: 
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in pari delicto potior est conditio possidentis were not rigorously 1908. 


applied to this case, and, apparently, that the cause of commercial cP Pane 
morality would beso much prejudiced if debtors who desired to defraud BERR ig 


their creditors were not deterred from trusting knaves like the defend- Cugtry 
ant, that inthe interest of the public good, as it were, he ought to be v. 
permitted to keep for himself the property into the possession of which tes 

‘ eat a R, MUNIANDY 
he was so unrighteously and unwisely put. SepvaT 


The answer to thatis that the plaintiff, in suing to recover posses- 
sion of his property, is not carrying out the illegal transaction, but is 
seeking to put everyone, as far as possible, in the same possession as 
they were in before that transaction was determined upon. It is the 
defendant who is relying upon the fraud andis seeking to make title 
to the lands through and by means of it. And despite his anxiety to 
effect great moral ends, he cannot be permittedto do this. And, 
further, the purpose ofthe fraud having not ‘only not. been effected, 
but aosolutely defeated, there is nothing to prevent the plaintiff from 
repudiating the entire transaction, revoking all authority. of his confe- 
‘derate to carry out the fraudulent scheme, and recovering possession of 
his property. The decision of the Court of Appeal in Taylor v. 
Bowers (1) and the authorities upon which that decision is based 
clearly establish ‘this. Symes v. Hughes (2) and Inre Great Berlin 
Steamboat Co. (3) are to the same effect. And the Authority of these 
decisions, as applied toa case like the present, is not, in their Lord- 
ships’ opinion, shaken by the observations of Fry, L.J., in Bravtey v. 


Thomson (4). 


Mr. Upjohn contended that, where Gens is a fraudulent arrangement 
to defeat creditors, such as was entered into in, this case’ ifanything 
‘be clone or any step be taken to carry out the arrangement, such as, on 
thetrial of an indictment for conspiracy; would amount to a good 
overt act of the conspiracy, any property transferred by the debtor to 
his co-conspirator cannot be recovered back. This, however, is 
obviously not the law. In conspiracy the concert or agreement of 
the two minds is the -offence, the overt act is but the outward and 
visible evidence of it. Very often the overt act is but one of the many . 
steps necessary to the accomplishment of the illegal purpose, and may, | 
in itself, be comparatively insignificant and harmless ; but to enable a 
fraudulent confederate to retain property transferred to himin order to 
effect a fraud. contemplated fraud must, according tothe authori- 


ties, be effected. Then, and then alone, does the fraudulent grantor, or 
giver, lose the right to claim the aid of the law to recover the property 


he has parted with. 


As to the point raised on the Indian Limitation Act, 1877, their 
Lordships are of: opinion that the conveyance of the 11th June 1895, 
being an inoperative instrument, as, in effect, it has been found to be, 
does not bar the plaintiff's right to recover possession of his land, and 
chat it is unnecessary for him to have it set aside as a preliminary to 
his obtaining the relief he claims. The 144th, and not the 91st, article in 


(1) Q.B.D., 291.0 pam (3) L.R. 26 Ch.D., 616. 
ay L.R.9 Eq,, 475, at'p. 179 "| " (4) 24. Q.B.D., 742, 
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the second schedule to the Act-is, therefore, that which applies to the 
case, and the suit has consequently been instituted in time. Their 
Lordships are, for these reasons, of opinion that the decision appealed 
from is right and should be affirmed, and that this appeal should be 
dismissed. They will humbly advise His Majesty accordingly. 

The appellant. will pay the costs of the appeal. 





Before Mr. Justice Irwin, CS.1., Officiating Chief Judge. 
V.N. RAMASAWMY PILLAY »v. A. AMANADAR. 


A. B. Banurji—ior applicant, | Respondent in person, 


Breach of contract— Employer's right to repayment of advance—Order subsequent 
to expiry of lerm of contract—Workman’s Breach of Contract Act,1859, s. 2. 

A obtained an advance from B and signed an agreement to work for him for 
one year He absconded, however, after working tor 15 days only. B applied for 
a warrant. under section 2 of the Workman’s Breach of Contract Act, within a 
month of the expiry ofthe term of the contract. At the instance of the respond- 
ent’s pleader, the case was adjourned to the last day*of the period of contract and 
was then dismissed on the ground that no order could be made.after the expiry of 
the contract. 


Held,—that ‘the delay in the disposal of the case did not defeat B's right to 
compel the refund of the money advanced. 


Khodu Buksh v. Moti Lal Johore, (1906) 11 C.W.N,, 247, dissented frum. 


On 7th January 1907 the respondent received an advance from 
petitioner, and signed an agreement to work for him up to 8th Janu- 


ary 1908. 


On 20th December 1907 petitioner applied to the Magistrate for a 
warrant under section 2 of Act XIII of 1859, alleging that respondent 
had worked for only about 15 days and had subsequently absconded, 
and petitioner had “now” learned where he was hiding. 

_ The warrant was.issued the same day; and the case fixed for 30th 
December, but on that day it was adjourned to 7th January at the 
request of the respondents’ s pleader. On 8th January the case was 
dismissed on the ground that no order could be made after the expiry 


- of the term for which the respondent had engaged to work. 


This decision was based on the ruling of the Calcutta High Court 
in Khoda Puksh v. Moti Lal Johori (1). In that case the term cf 
the contract was for three years, ending 22nd July 1906. The Magis- 
trate issued summons on 16th February 1906. The%sorkman did not 
obey the summons, but. moved the High Court on A rule 
was granted; which did not come on for hearing until 3rd Sep- 
tember, atid the rule was made absolute on the ground that the three. 
years. had then expired. It does not appear from the report what the 
exact terms of the rule were, but I presume it was to quash the pro- 
ceedings instituted on 16th February, some months‘ before the term 
of the contract expired. 

I am unable:to follow the. reasoning of the learned Judges. - In the 
present case I cannot see why the complainant should be deprived of 








(1) (1906) 11 C.W.N., 247. 
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his remedy merely because the respondent succeeded in inducing the 
Magistrate to adjourn the case until the last day of the term of his 
contract. 

No doubt the Magistrate cannot now order the respondent to 
perform the contract, but at the time when the complaint was made 
the complainant had the option (if the facts he alleged are true) of 
compelling the respondent to refund the money or compelling him to 
work for the unexpired part of the term of his contract. By the delay 


1908. 
V.N. RAMa~ 
SAWMY 
PILLAY 
UV. 

A, AMANADAR: 


— 


in disposal of the case he has not forfeited his right to the former 


remedy. Pa ee 
I set aside the Magistrate’s order, and direct him to proceed to 
dispose of the case on the merits. 


Before Mr. Justice Ormond. 


THA MYA anp SAN HLA vw, KING-EMPEROR. 


Abeiment of grievous hurt with dangerous weapon—Abetment of jassault— - 


Knowledge of abet tor — Offence committed in al of abettor—Indian Penal 
Code, ss. 34, 114. 


Where A urged B toattack C, and B stabbed C with a knife, but there was 
no proof that Bhad theknife in bis hand at the time of A’s urging him on, or 
that A knew in any other way that B would be likely to use a knife. 

Held,—that A could not be convicted of abetting an offence under section 326 
of the Indian Penal Code, but only of abetting assault. 

Section 114 of the Indian Penal Code only applies where, the abetment having 
been made: beforehand, the abettor is also present when the affence abetted is 

subsequently committed. 

The evidence discloses the following facts »—Commptainan! had an 
altercation with the two appellants, who chased him. Nga San Hla 
cut complainant in the forearm with a clasp knife and Nga Tha Mya 
threw sticks at him. Complainant says Tha Mya told San Hla to “‘ go 
for him’ and that San Hla tooka dafrom Tha Mya with which he 
stabbed him. But this is not corroborated. -There is evidence to show 
that San Hla hadaclasp knife shortly after the occurrence, and the 
Hespital Assistant says the wound looked as ifit,had been caused by 
aknife. The learned Magistrate has found that the common object of 
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both appellants was to assault the complainant ; that San Hla assaulted ~ 


with a da and Tha Mya assaulted by throwing sticks. He does not 
think, however, that Tha Mya is an abettor, because he would not be 
an abettor if he had been absent ; and he refers to section 114 of the 
Inclian Penal Code. He has held that both appellants are jointly 
diable under section 34 of the Indian Penal Code. I would point out 
that abetment is defined in section 107 of the Indian Penal Code; and 
that section 114 of the Indian Penal Code only applies where, the 
abetment having been made beforehand, the abettor is also present 
when the offence abetted is subsequently committed. Section 34 of the 


Indian Penal Code does not apply so as to convict Tha Mya of 


causing grevious hurt, unless, both appellants having the common 
object of assaulting the complainant, Tha Mya knew it would be likely 
that San Hla would use a knife ora da. In this case I think it would 
be unsafe to rely upon complainant’s statement that San Hla took a da 
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from Tha Mya. And if his statement that Tha Mya urged San Hla to 


go for him be accepted as true, there is nothing to show that at that 
time San Hla had the knife in his hand. Tha Mya therefore only 
abetted an assault by San Hla. The facts show, however, that he also 
committed an assault himself. I reduce the sentence of five years on 
Nga San Hla to one of three years’ rigorous imprisonment. I alter the 
conviction of Nga Tha Mya from one under section 326 of the Indian 
Penal Code to one of assault under section 352, Indian Penal Code, 
and I alter his sentence to one of three months’ rigorous imprisonment. 





ee] 


Before Mr. Justice Irwin, CS, Officiating Chief ial 
and Myr. Justice Oomend, 


MA PAW AND PO SAUNG 2. MA MON, MA MYIT, MA TIN, E KIN, 
MAUNG SEIN ann E HLAING. 


Connell and Lentaigne—for appellants (plaintifis). 
Giles and Higinbotham—tor respondents (defendants). 


Buddhist Law: Inheritance—Claim of “children of divorced couple to proHEEy” 
acquired dus ing Second muyvriage—Filial relationship. 


Where one of a Burmese Buddhist divorced couple marries’ again and has 
children by the second spouse, the children of the first marriage are not entitled to 
share in property acquired during the second marriage, unless they have maintained 
filial relations with the parent concerned. § 

Facts constituting filial relationship considered. 

Mi Thaik v. Mi Tu, SJ., L.B., 184; Ma Shw: Ge v. Nga oe wT, L.B., 296; 


Maung Hmatv. Ma Pu Zun PJ., LB, 469: Ma Ponv. Maung vo Chan, 2 ULB. R. 


1897—01, 116; MiSan Mra Rhiv. Mi Than Da U, 1 -L.B.R., 161; BMaThet v. Ma 


San On, 3 L.B. R., 85 ; foHowed. 


Maung Ba Kyu v. "Ma Zan Byu, P.J., L B., 299, referred to. 
The plaintiffs-appellants, aged 33 and 29 respectively, are the 


" children of U So,. who died early in’ 1905,.and Ma Me Yu. © U So and 
‘Ma Me Yu were divorced over twenty years before his death. After 


the divorce he married the first respondent, Ma Mon, and the other | 
respondents are the issue cf that marriage. Plaintiffs sue for one- 
eighth of the property acquired during the second marriage. 

The 6th paragraph of the plaint runs thus ;—‘‘ That the plaintiffs: 
had been in filial connection with their father U So deceased, and the 
family tie was never broken in his lifetime.” This was expressly 
denied ‘in the written statement, and the defendants said that “‘ the 
plaintiffs are not entitled to get any inheritance inasmuch as they have © 
failed to plan and work together with U So before ils death.” The 
issues which were decided were the 8th and 9th, azz. 

“8. Had the plaintiffs. been in filial connection with their father 
deceased, and family tie was never broken in his lifetime? ~ 
9. Are plaintiffs entitled to a share in the property acquir ed 
during second marriage?” © 


On both these issues the lower Court found in the negative, and vane 
‘dismissed the suit. 


I shall consider the question of law first. The earliest ruling on 
the point is in Mi Thaik vs Mi Tu (1). The decision .was caréfully 





(1) S.J., LB, 184. 
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worded by Mr. Jardine, and is set out in the judgment of the lower 
Court. It seems to exactly fit the present case, except that at the 
time of the divorce the mother got a share of the property, though no 
provision was specially made for the child. In present case there 
seems to have been no property to divide. The ruling was that the 
daughter, who lived with her mother and step-father, and did not 
renew filial connection with her own father, was not entitled to share 
in the property acquired during the second marriage. The learned 
Judge said :— 

In the absence of special contract or conduct equivalent to contract, the gir? 


who goes out with her mother and clings to her and to the mother’s new husband 
has become a member of a new family and ‘Tost her rights in the old, 


Hence the ruling that she cannot inherit from her father unless 
she renews filial relations with him. 


In Ma Shwe Ge.v. Nga Lan (2), the children had, at the time of 
the divorce, obtained a share of the property then existing, but this 
facts does not seem. in any decree to have formed a basis for the 
‘decision that “ the children of the divorced. wife shall not inherit. the 
property of their father acquired after his marriage with a second wifey 
“unless they continue to liveand plan and work with him’. The 
learned Judicial Commissioner (Mr. Ward) said :— 


There is nothing to show that by living or working with their father, ‘or - 


assisting him in any way, they have contributed anything towards the acquisition of 
this property, and the mere fact that one of them ison friendly terms with the 
father, and that years ago the father interested himself in them and taught them 
can Clearly, I think, give them no‘claim to sharein the property, 


These .two rulings were considered by Mr. stor in the. case of 
Maung Ba Kyu v. Ma Zan Byu (3), when the plaintiff was a minor. 
The learned Judge pointed out that in neither of those cases was the 
right of inheritance treated as extinguished by the divorce, but by the 
conduct of the children subsequent to divorce, atest which could 
hardly be applied in the case’ ofa minor. He held that a divorce, 
coupled with the fact that the son, during his minority, lived with his 
divorced mother, does not divest the son of his ordinary legal right of 
inheritance, but this finding was expressly based on the rule relating 
to the son of the deceased wife who had not been divorced. 


In Maung Hmat v. Ma Po Zon (4), the plaintiff, child or a divor- 
ced wife, was of full age before her father’s death. The Judicial 
Commissioner (Mr. Copleston) adopted. Mr. Wards rule in Ma Shwe 
Ge v. Nga Lan (2), and he said :—- 


A child divorced from her father’s family, and continuously, resident with her 
divorced mother after she is of an age when she might assist in the affairs of her 
'. father’s family, appearsto bein the position nearly of a child adopted from the 
father’s family, and while she acquires or retains rights in her mother’s or new 
family's property, she loses rights in the family whence she came. ; 


The first three rulings I have cited, and all. the rulings on the point 
which were then available in Upper Burma, were carefully considered 
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by Mr. Thirkell White in Ma Pon y, Maung Po Chan (5). The 


conclusion was this : 


Daughters of a divorced wife who lived with her mother and do not maintain 
filial relations with their father, but live entirely separate from him, are not entitled 
to a share in his estate when there has been a division of property at the time of 
the divorce. © ; : 


This is a somewhat narrow ruling, but the learned Judicial Commis- 


sioner said:— 
The intention of the law seems to be that on divorce separate households should 
be constituted and that the members of each household should not retain the right of 


Sharing in the estate of the other. 


The above cases were considered in Mi San Mra Rhi v. Mi Than 
Da U (6), in which property was assigned to the children at the time 
of divorce, and the father died while the children were minors. Mr. 
Aston’s decision in Maung Ba Kyu v..Ma Zan Byu (3) was overruled. 
Birks, J., said:— 

The family tie is severed by di vorce, and the rights of the children of a divorced 
‘pair seem to depend upon the arrangements made at the time of the divorce as ‘to 
which branch of the two families they shall belong to. The children while minors 
.are:boutid by the choice of their parents in this respect. : a 


Compleston; C.J., said :— 

The children lived with-their mother. They did visit their father, and he helped 
both to support and educate them, but they never rejoined his family, and I do not 
think it canbe said that filial relations were either maintained or renewed. 


And later :— : 

Nor can I agree that the fact of his father helping to educate or maintain him 
is sufficient to revive rights which he had lost, as I believe was the case in law and 
intention, at the time of his mother’s divorce by mutual consent, when he received 
a considerable amount of property, against the waste of which by his mother precau- 
tions were taken. ; : 

In Ma Thet v.Ma San On (7), the husband and wife quarrelled and 
separated, the wife taking plaintiff with her. Plaintiff subsquently 
returned to her father and lived with.him for ten years, then left 
him,tand married, and her father took no notice of her for the six years 
preceding his death. It was held that the parents were divorced by 
merely living apart for a year (this has since been overruled) and that 
plaintiff had.a right to inherit because the filial relationship between 
father and daughter was resumed and continued for many years after 


the separation, 

“Inthe Kinwun Mingyi’s Digest there are two sections bearing on . 
the present case. Section 215 relates to a divorce with division of the 
property, section 217 to a. divorce in which all the property is left with 
the wife. In both cases the property acquired during a second marriage 
is assigned to the children of that marriage, and the children of the 
divorced wife are entirely excluded from sharing it. 

-There seems’ then to bea great weight of authority in favour of 
the proposition that a child of a divorced couple is entitled to inherit 
from..the:.parent. with which he or sne lives, and is. generally not 


- entitled’to inherit from the other parent (when that other “parent has. 





2 (5)'2 UB.R;1897--11, 116 | (6) 1L.BiR, 161. | (7) 2 L.B.R.. 85,, 
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married again and has children by the second spouse) property acquired 
during the second marriage ; and that. visiting the other parent and 
receiving presents or even maintenance from him does not constitute 
a continuance or resumption of filial relations such as would entitle the 
child to inherit such property. This 1 take to bea correct statement 
of the law. ne 

Now asto thefacts. Po Saung says he lived with his father for some 
years, but he cannot say how many years. His witnesses do not sup- 
port him in this. Po Daung contradicts him. If the rest of the 
evidence for the plaintiffs be believed it amounts to no more than 
this, that Po Saung was shinbyued once by his father and twice by his 
mother, that he was employed by his father to sell paddy and on other 
business, that he once signed a promissory note jointly with his father, 
that both} plaintiffs were always on friendly terms with their father, 
visited him frequently, and travelled with him, that he took them to 
festivals, and they contributed some planks for his coffin. Even if all 
this be true it would not, in my opinion, constitute a.maintenance or 
renewal of filial relations sufficient to entitle plaintiffs to inherit the 
property acquired during the second marriage. - : 

The fact that the divorced wife and the plaintiffs received nothing at 
the time of divorce makes, I think, no difference, at any rate so long 
as it is not alleged that there was then any property to divide. i 

I agree with Mr. Justice Copleston in dissenting from Mr. Aston’s 
view that the rule for children of undivorced wives has any application 

‘to the children of a divorced wife. , ‘ 

I have not overlooked the fact that the right of the plaintiffs to 

share was not at first questioned. Arbitrators were’ appointed to 


divide the estate in accordance with Buddhist law. Several attempts 


to compromise were made, and in consequence of the delays attendant 
on these attempts the arbitrators refused to act. It may be assumed 
that both parties and the arbitrators thought plaintiffs were entitled 
ashare. The Dhammathats being so obscure and conflicting as they 
are, it is not surprising that Burmese Buddhists asa rule know very 
little about Buddhist law. Many of the questions that arise are found by 
the Courts very difficult to decide. -Itis unfortunate for the plantiffs 
that they did not accept a compromise. Thi fact that their right toa 
share was not denied before they instituted the suit is one which 
cannot influence the decision in the absence of positive evidence that 
such right is recognized by Burmése Buddhist law. 

I would dismiss the appeal with costs, 

Ormond, J.—I agree. 


Before Mr. Justice Irwin, C.S.1., Officiating Chief Judge. 
KING-EMPEROR ». AW SU. 
Edible birds nests —Possession—Thef |—Iudtan Penal Code, s. 378. 


Edible birds’ nests are not inthe possession of anybody until they are collected. 
A person who. collects them without a license, therefore, does not commit theft. 


Edible birds’ nests are not in the possession of anybody until they’ 


are collected. A person who collects them without a license, therefore, 
does not commit theft. 
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I alter the conviction of theft to oné of collecting edible birds’ 
nests without a license, uncer rule 113 of the rules framed.under the 
Lower Burma Land and Revenue Act, and I reduce the sentence to 
one month’s rigorous imprisonment, which has been undergone. . 


Before Mr. Justice Irwin, C.S.1., Officiating Chief Judge. 


MA HLA YA chat 
MA HLA WA } v; KING-EMPEROR..... 
MA PU WG 


Sealy for. appellant, 1 ‘Christopher—for respondent. 


Criminal Fretpass— Tistawsfiel yvemaining~ Remaning on another's property after 
conviction for trespass——Indian Penal Codé, s.441. 


The accused, after having been convicted of criminal trespass committed by. 
entering on certain land, were again prosecuted for a further porence by remaining” 
on the land in spite of tlie previous conviction. . 


Held,—that the accused were not liable to be again convicted, 


The appellants had been convicted on 24th April of criminal tres- 
pass committed by entering on certain land in possession of Maung 
Shwe Kyo. In the present ‘case they were convicted of a second 
trespass by remaining on the landin spite of the previous conviction. 2 


‘I do not think, the a of the accused can be brought within the 
definition in section 441 of the Penal Code. There are two clauses. 
in that section, the first relating to an entry with criminalintent, that 
is to say; an unlawful entry ; the second relating toa lawful entry 
followed up by remaining’ with unlawfulintent. The Magistrate found. 
the entry to be unlawful; therefore the second clause can have no 
application to the case. The intention of the Legislature evidently is. 
that only one offence can be committed on each entry. Under the 
first clause the offence is committed by unlawful entry with certain 
intent. Under the second clause one offence and one only is committed. 
by remaining for any length o time with unlawful intent aftera mame 


entry, 


If there were any ambiguity about the section the same result: 
would be arrived at by a consideration of section 71, first clause. 
Assuming that the time during which the appellants remained on the 
land may be divided into parts, and the act of remaining during each 
of those parts is a separate offence, still the aggregate of those offences. 


“would constitute one offence, and section 71. makes it clear that the 


offender may not be punished with the punishment of more than one: 
of all the offences, unless it be so expressly provided. It is not_ so: 


expressly, provided © in the sections relating to criminal trespass. samararatt 


- | set aside the convictions and sentences, and acquit the appellants 
and direct.that the fines be refunded. : 
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Before Mr. Justice Irwin, C.S.I., Officiating Chief Judge. 
KING-EMPEROR vw. JALAL KHAN. 
Reference by bench of Magistrates to superior Magistrate for higher punish- 
ment—Reference of a case tried sila la ct Procedure Code, 1898, ss. 


346, 349. 
Section 349 of the Code of Criminal Baseatans does not authorizie a bench of 
Magistrates to refer a case for higher punishment to a District Magistrate or Sub- 


divisional Magistrate. 
A.bench of Honorary Magistratés tried this case summarily under 


the provisions of section 261, Code of Criminal Procedure, and sent 


the proceedings under section 349 to the Subdivisional Magistrate for 
the infliction of a more severe sentence than they were competent to 
inflict. The Subdivisional Magistrate fined the accused Rs, 50. There 
is no appeal Sree this sentence. The accused has a for 
revision. 

The feniane prescribed in section 349 is obviously ansuitted to 
‘cases tried summarily, and that section does not authorize any bench 
of Magistrates to refer a case for higher punishment. 

I set aside the conviction and sentence, and direct the Subdivisional 
Magistrate to proceed to dispose of the case as if it had been referred 
to him under section 346, Code of Criminal Procedure. 


—e 





Before Mr. Justice Irwin, C.S.L, Officiating Chief Judge. 
MORALI AND SIX OTHERS v. KING-EMPEROR, 
’ J. R. Das-—for applicants. 


Order for security to keep the peace—Offence involving breach of the peace— 
House-trespass wath intent (o commit theft~-Power of Magistrate to whomu cae 
is subniitted for release on probation—Criminal Procedure Code, ‘ss, 106, 380, noe 


~—Indian Penal Code, ss, 380, 451. 
House-trespass with intent to commit theft is not an offence involving a breach 
.of the peace, and consequently a person convicted to that offence cannot be required 


to execute a bond for keeping the peace. 
Quwre,—Can a Magistrate to whom a case is submitted under the proviso to 


-section 562 of the Criminal Procedure Code pass, under section 380, any order 
other than a ee or an order for release on probation ? 

The second Slass Magistrate tried the accused on charges of theft 
in a house under section 380, Penal Code. He found that the offence 
was Proved, but was a trivial one, and sent the accused to the Subdivi- 
sional Magistrate, with a recommendation that the case be dealt with 
under section 562 of the Code of Criminal Procedure. 

The Subdivisional Magistrate framed a fresh charge of house tres- 
pass with intent lo commit theft, under section 451, Penal Code, 
examined several witnesses for the defence, and convicted the accused 
under section 451. He considered that the offence was by no means’ 
trivial, and passed sentences of imprisonment. On appeal one of the 
sentences was reduced from one year to six months, and the prisoner 
was ordered to give security to keep the peace for one year. 

The prisoners apply for. revision on several grounds. The only 
ones that need be noticed are that the Subdivisional Magistrate had 
no jurisdiction to frame a charge under section 451, that the case was 
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1908, 
a trivial one and a proper one for action under section 562, and that. 
Morar the Sessions Judge was wrong in law in demanding security to keep 
-_% —. the peace. 
KInG- 
EMPEROR, The framing of a second charge seems to have been quite super- 


a, fluous. The Magistrate regarded house- -trespass with intent to commit 
theft as a more heinous offence than theft ina house. That is not so. 
‘The punishment for both is the same. Aggravated forms of house- 
trespass may. well be regarded as more heinous than the offence with 
intent to commit which the trespass is committed, but that is not so 
in the present case. It is impossible to commit theft in a: house without 
committing house-trespass for that purpose. The trespass therefore 
is a mere incident of the principal offence of theft. 


It is contended’ that the Subdivisional Magistrate had no authority 
to consider the question of the accused’s guilt or innocence at all jithat 
his powers are limited’ to either passing sentence or passing an eater 
under section 562; and that the further inquiry and additional 
evidence referred to in section 380 of the Code of Criminal Procedure 
must be restricted to the question whether the case is a = one for the. 

exercise of powers under section 562. 


: The proviso to section 562 and section 380 are dradlac: to section 
349 of the Code of Criminal Procedure. Both relate to a case tried 
by a second or third class Magistrate, who thinks that it ought to be 
disposed of in some manner in which. he is not empowered to dispose 
of it, and. the object. of. both is that the case may bé so disposed of 
without the inconvenience of a new trial. There is no doubt that if 

‘the case had been referred under section 349 in order that a sentence 

_exceeding six months should be passed, the Subdivisional Magistrate’s 
proceedings would be. quite regular. The question whether they are 
equally regular under section 380 is one of some difficulty, but to my 
mind no’ great difficulty is created by the terms-of séction 380 itself ; 
they could easily be construed as conferring the same powers as. 
section 349 (2). The. (only serious obstacle to such a construction is 
the use of the word “convicted” in the Proviso. to section 562. The 
corresponding expression. in -section 349 ig “is of opinion that the 
accused is guilty.” In that section the word “ convicted’’ seems to 
have been carefully avoided, in order’'to leave, the Subdivisional 
Magistrate the option of reopening the whole case ‘if, He should think fit 
to do so. In section 562 the Legislature seems to have deliberately: 
taken the contrary course. It is argued. that the conviction by the: 
second class Magistrate cannot be set aside except by a Court of 
appeal or revision, and that the words “may thereupon pass suck 
sentence or make such order as he might have passed.or made if the 
case had been originally heard by him” .confer. no power except 
to. pass sentence asunder section 258. (2); or ‘make the: alternative 
order provided by section 562. 


~Jf-this- construction-be-correct, -it-follows-that-even—ifthe~Sub=- 
divieioial Magistrate considers that on the. evidence the accused is. 
clearly not guilty, he is “still bound either to pass sentence or to bind 
over the accused. under section 562. It is difficult to suppose that this. 
was the intention of the Legislature. 
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In the present case I do not thinkit is necessary to decide this 
difficult point, for two reasons. Firstly, the second class Magistrate 
did not in fact formally convict the accused at all. He framed his 
judgement in terms which would be suitable fora reference under 
section 349, Secondly, if I were to uphold the objection J should be 
obliged to restore the conviction of theft, and offence which includes 
the offence under section 451, and to direct the Subdivisional Magistrate 
to proceed under section 380 of the Code of Criminal Procedure. 
This would make no difference to the prisoners, because I entirely 
agree with the Subdivisional Magistrate and the Sessions Judge that 
the offence was a serious one. and that the sentences of six months’ 
imprisonment are appropriate. 

As to the third point, the offence of which the accused were con- 
victed, house trespass with intent to commit: theft, isnot an 
offence involving a breach of the peace. Therefore the Sessions 
Judge’s order demanding security to keep the peace is illegal. I set 


_it aside. 


Before Mr. Justice Irwin, C.S.1., Officiating Chief Judge and 
Mr. Justice Ormond. 


MA MA AND MA PWA v. MA HMON AND THREE OTHERS. 
N. N. Burjorji—for appellants. 


Administration suit—Value of suit—Subject-matter of suit—Subject-matter in 
dispute—Computation of court-fee—Valuation for court-fee and for jurisdiction 
—Share claimed by ia a i ke of Court to which appeat lies— 
Court-fees Act, 1870, s. 7, iv (f)—Suits: Valuation Act, 1887, s. 8—Lower 
Burma Courts Act, 1900, ss. 2 (kh), 25, 28. 
In an administration suit the court fee on the plaint should be computed ad 
svajorem on the estimated value of the share claimed by the plaintiff under section 
7, iv (f).of the. Court-fee Act: and the. value for purposes of jurisdiction is the’ 


same, under section 8 of the Suits Valuation Act. 
The Court to whichan appeal liesis determined by the value of the suit, i.¢., 


the share claimed by the plaintiff, under section 28 of the Lower Burma Courts 


Act. 
Balvant Ganesh v. Nana Chintamon, (1893) 1.L.R. 18 Bom., 209, followed. 
Boidya Nath Adya v. Makhan Lal Adya, (1890) I.L.R: 17: Cal., 680, dissented 


from: in’ part. 
Bhogilal v. Popatbhai, (1882) I.L.R. 7 Bom., 125; Eraksha Dhanjiseth vy. 


Adarji Dorabji, (1883) I.L.R., 7 Bom., 535; cited with ‘approval. 
Hikmat Ali v. Vali-un-Nissa, (1889) LL.R. 12 AIL, 506, referred to. © 
In this suit Ma Ma was plaintiff, Ma Pwaand four others defen- 
dants. The suit was dismissed. Ma Ma. and Ma Pwo jointly 
appealed. The copy of decree describes the suit thus : ‘‘ Claim ‘for one- 
third’ share of inheritance in the estate of the late Ma Shwe Bwiu. Suit 


valued at: Rs. 2,000.”° The suit would . therefore be. brima . facie. 


cognizable by a Subdivisional Court. But there is no Subdivisional 
Court in. Moulmein Town. The suit was instituted and tried in the 


District Court. 
The appeal is valued at Rs. 6,000, and it is explained that Ma Ma’s 


share was valued at Rs: 2, ;000, but the’ shares of Ma Ma and Ma: Pwa 
are valued at Rs, 6,000.. ; 
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Under section 28 (1) (c) of the Lower Burma Courts Act, an 
appeal froma decree or order of a District Court shall, where. the 
value of the suit is Rs. 5,000 or upwards, lie to the Chief Court, and in 
any other case to the Divisional Court. Thus the determination of 
the question to what Court the appeal lies does not depend at all on 


’ the valuation of the appeal, but on the value of the suit in the District 


Court. If the value of the suit were really Rs. 2,000 as stated i in the 
decree, the appeal would lie to the Divisional Court. 


But the judgment begins with a statement that the suit is for the 
administration of the estate of Ma Shwe Bwin. We have theréfore 
called for the record in order to examine the plaint. The plain sets - 
out that Ma Shwe Bwin died leaving the property named and specified 
in the. schedule appended to the plaint (the total estimated value of 
which is Rs. 2,73,310), that plaintiff Ma Ma is entitled to one-third 
of that property, that the whole of the property has been taken pos- 
session of by defendants 2 and 3, and plaintiff prays that an account 


may be taken of the property (moveable and immoveable) of Ma Shwe 


Bwin, and it may be administered under the decree of the Court. For 
the purpose of the Court-fees Act the plaintiff valued thé suit at 
Rs. 2,000, and prayed that she might be allowed to pay the additional 
fees afte ‘taking of the accounts in necessary. 


From this it appears that on the face of the plaint the value of the — 
suit was enormously ia excess of Rs 5,000. When the attention of 
the learned advocate for the appellant was drawn to this point he 


explained that there are very large’ encumbrances on theestate, and 
its net value would probably be. about Rs. 9,017. If the question 


of court-fee had been considered by the lower Court it is probable 
that some, such explanation as.this would have been forthcoming. 
We think therefore that the plaintiff should be allowed to value the i 


estatate at Rs. 9, 017. 


. But this merely lands the plaintiff-appellant in further difficulties: 
The questions now arise: How is the court-fee on the plaint to be 
determined? If ad valorem, is iton the value of the whole estate or 
on the share claimed by plaintiffin the suit? Ifthe court-fee is ad 
valorem, then section 8 of the Suits. Valuation Act-comes into-opera-. 
tion. The suit is certainly not one of those excepted from the opera- 


. tion of that ‘section. Therefore the valuation for jurisdiction is the 


same as for the computation of court-fee. The share claimed by 
plaintiff is now valued at Rs. 3,006. If that be the value of the 
subject-matter of the suit, the appeal lies: to the Divisional Court. 


It Boidya Nath Adya Makhan Lal Adya (1), the learned Judges 


‘said thata suit for partition was not within the terms of section 8, 


Suits Valuation Act.. It is difficult to understand how that conclusion. 
was arrived at. The section expressly includes all suits in which 


“ court-fees__are_payable_ad_valorem--under_the- Court-fees--Act,-except-—— 


four definite classes. Neither a partition suit nor an administration 
suit is included in those four classes. 





(1) (£890) I.L.R. 17 Cal., 680. 
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It was not argued that the suit is one in which it is not possible © 


to estimate the money-value of the subject-matter, nor is it permissi- 
ble to take that view. The case just cited isclear on that point so far 
as partition suits are concerned. ‘The High Court of Bombay took 
the same view in Balvant Ganesh v. Nana Chintamon (2). 


We have ascertained that the practice in the Recorder’s Court and 
‘on the Original Side of this Court has been. for many years to charge 


.an dd valorem fee on the value at which the plaintiff estimates his 


share, subject to the levy of a further fee under section 11 if necessary. 
The Assistant Registrar reports that an administration suit is re- 
garded as a suit for an account, under section 7, iv (f); Court-fees Act. 
It does not appear that the correctness of this practice has ever been 
‘questioned. We have not found any ruling on this point directly re- 
lating to administration suits, but in Bhogilal y. Popatbhai (3), and in 
Erakshah Dhanjiseth v. Adarji Dorabji (4), it was held that the 
stamp payable on a plaint in a suit under section 265 of the Contract 
Act. for winding up apartnership is that required in-a suit for an 
account under section 7, clause iv (f) of the Court-fees Act, namely, an 
ad valorem fee on the amount which the plaintiff estimates to be due 
to himself. A suit of this kind is practically of the same nature as an 
administration suit. Both are of the kind See aks in section 213 


Civil Procedure Code. 


Against this we have found nothing but an ieee dictum of the 
’ Madras High Court, in these terms ‘“‘ When the suits relates to coparce- 
nary property, enlesa it is one for general partition among .all the 
shareholders, the specific and definate share claimed must be held to be 
the subject-matter of the suit as stated inthe Suits Valuation Act and 
the Madras Civil Courts Act, and the value of the.same would deter- 
mine the Court’s jurisdiction, and not that set on the whole property, 
which will, of course, be the value of a suit in which a general parti- 
tion of all the shares may be prayed for.’ 


We are of opinion that the practice of the Original ‘Side of this 
Court and the rulings of the Bombay High Court are correct, and that 
thé stamp payable on a plaintin an administration suit is that indicated 
qn section 7, iv (f) of the Court-fees Act. 


The question of jurisdiction is a very important onein the mufassal, - 


and there is one more point in respect.of it which may be considered. 
We have found that the court-fee is chargeable under Schedule I, 
article 1, ad valorem on the value of the subject-matter in dispute. 
By section 7, iv (f), the value of the subject-matter in dispute is 
defined as the amount at which the relief sought is valued in the plaint, 
that is to say, the estimated value of the share claimed by the plaintiff. 


‘By section 8 of the Suits Valuation Act, the value so determined and: 


the value for the purposes of jurisdiction shall be the same. But it 
may be said that there is a distinction between the subject-matter in 


dispute (mentioned in Schedule I to the Court-fees Act) and the subject-: 
matter of the suit-—Hikmat Ali v. Vali-un-Nissa (5). Although the 
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subject-matter in dispute is the share claimed by the plaintiff, is the 
subject-matter of the suit the whole estate ? Dosections 25 and 28 of © 
the Lower Burma Courts Act, read with the definition in section 2 (h), 
override.the provisions of section 8, Suits Valuation Act? It is very 
desirable that these questions should be answered in. the affirmative, 
but we think they cannot so.be answered. The expression “ subject- 
matter of the suit’ might be construed either way without doing any 
violence to the English language, but when the effect of .one construc- 
tion would be to render inoperative the very plain terms of another 


‘enactment that construction is not admissible. 


Our decision then is that in an administration suit the court fee on. 
the plaint should be computed ad valorem on the eslimated value of 


. the share claimed by the plaintiff, under section 7, iv (f) of the Court- 


fees Act; the value for purposes of jurisdiction is the same, under 
section 8 of the Suits Valuation Act, 1887 ; and the Court to which the 
appeal lies is determined by the value of the suit (7.e., the share claimed 
by the plaintiff), under section 28 of the Lower Burma Cotirts Act, 
1900. 

As we find that the value of the anbiect matter of the suit is esti- . 
mated at Rs. 3,006, we direct that the appeal be returned to be pre- 
sented to the Divisional Court. It is left to that Court to deal with 
the matter of the court-fee on the plaint under section 12, ii, Court- 
fees Act, remembering. that there is nothing in séction 7, iv, which can. 
be construed as permitting the plaintiff to put an absurdly high or low 
value on the relicf he claims, either for the:purposc of altering the 
jurisdiction or of evading the payment of court-fees.: 





Bifare: Sir Charles Fox, Chief’ Judge, and Mr. Justice Harinoll. 
KING-EMPEROR »v. PO THWE. 


Trail of previously convicted offender by second class Ma gist tate—Power of 
reference for higher punishment —Criminal Procedure Code, ss. 348, 349. 


A. was tried bya second Magistrate for an offence for which he was liable 
by reason of a previous conviction, to enhanced punishment under section 75 of 


. the Indian Penal Code. The Magistrate being of opinion that he was guilty, 


but thal he could not pass an adequate sentence himself, referred the case under 
section 349 of the Code of Criminal Procedure to. the Subdivisional Magia, who 
sentenced him to’two years’ rigorous imprisionment anda whipping. 

Held;—that as the case was one to which section 348 of the ‘Code of Criminal 
Procedure applied, the Magistrate was ‘debarred from peers | the case for higher 
punishment under section 349. 

_ King-Emperor v. Hila Gyi, 2 L. B.R., 285, referred to. ; 

Fo#, C.J.—The accused, who had been previously apni and 
was liable; if again convicted, to-enhanced punishment under ‘section 75 
of the Indian Penal Code, was‘sent..with another accused ‘before a 
Magistrate with 2nd class powers, charged with theft in a building. 

The Magistrate ‘considered that if the: accused with: the previous. 
conviction ‘were found. guilty, he could not pass'an adequate sentence 


. on. him... He.sent. the case.to.the- District Magistrate. --. The..latter 


sent it back for disposal, informing the Magistrate that if on a convic- 


tion he considered the: punishment he was. empowered to. award would 
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be inadequate for the offence, it was open to him to submit the case 
under section 349 of the Code of Criminal Procedure to a Magistrate 
with higher powers. The 2nd class Magistrate went on with the case. 
He convicted and sentenced the accused who had no previous convic- 
tion, and he thought the accused who had been previously convicted 


was guilty, and submitted the casé to the Subdivisional Magistrate _ 


under section 349. The latter Magistrate sentenced this accused 
to two years’ rigorous imprisonment and to receive a whipping of 
twenty stripes. 


Upon appeal to the Sessions Court the learned Judge set aside the 
conviction and sentence, and ordered a retrial of the accused who had 
the previous conviction. He held that the 2nd class Magistrate had 
no jurisdiction to deal with the case and refer it under section 349 as 
he had done. The accused has been retried by the Special Power 
Magistrate, who found him guilty and sentenced | him to three years’ 
rigorous imprisonment. 


Being in doubt as to whether his‘order for retrial of the accused 
was right, the learned Sessions Judge has referred the case -to 
this Court. 

_ He says that his order conflicts with paragraph 276 of the Lower 
Burma Courts Manual, but the circumstances of the case brought it 
within section 348 of the Code. 

-In King-Emperor v. Hla Gyt (1) the subject of a Magistrate with 
minor powers dealing with a case in which if he convicts he cannot 
award an adequate punishment, was. dealt with at length, and it was 

_held that it is not illegal or irregular for a Magistrate of the 2nd or 
3rd _ class to frame a charge against an accused person in.a case which 
he has jurisdiction to try, even though at the time of framing the 
charge he intends, if he is of opinion that the accused is guilty, to submit. 
the proceedings tothe District or Subdivisional Magistrate to pass. 


1907, 


KInc- 
EMPEROR 
Ue. . 

Po THwr, 


sentence. This ruling is applicable in cases other than cases falling . . 


within section 348 ofathe Code, for in cases to which that section 
applies a Magistrate i is precluded from himself coming to a finding or 
pronouncing an opinion on the innocence ofthe accused, unless he 
thinks that he himself can pass an adequate sentence. 


If he thinks. that on a conviction he cannot himself pass an adequate 


sentence, he has no jurisdiction to do anything but transfer the case 
to a District Magistrate specially empowered under section 30, or, if 
he is empowered to commit to Sessions, follow the procedure of 
Chapter XVIII for inquiry into cases triable by the Court of Session. 
' Although the section says that the accused shall be committed to the 


Court of Session, it cannot have béen meant that he must be committed . 


even if there is no evidence against him. The object of the Legislature 
evidently was that in cases where an‘ accused is liable on conviction 
to enhanced punishment under section 75 of the Indian Penal Code, 
_Magistrates of ordinary powers shall not have the power to try. and 
acquit unless they think that they can pass an adequate sentence 
within the limit of their powers if they should ultimately find the accused 
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guilty. Ifthey think they cannot do this, only one of the two courses 
above set out is open to them to adopt. It also follows that section 
349 of the Code would not apply to such a case. 

The District Magistrate’s order referring back the case against the 
present accused to a 2nd class Magistrate for disposal, who had 
expressed his opinion that, if he convicted the accused, he could not 
pass an adequate sentence of him, was, in my opinion, erroneous. 

The District Magistrate was possibly misled by paragraph 276 of 
the Lower Burma Courts Manual as it at present stands. That 
paragraph appears to me to conflict with section 348 of the Code of 
Criminal Procedure. - 

I think the Sessions Judge’s grounds for setting aside the first 
conviction and sentence and for ordering a retrial were right. The 
case does not call for interference. : 

Harinoll, J:-—I concur. 


Before Mr. Justice Harinoll. A 
THA ZAN AND MA SHWE MI v. THA DUN ayp MA YON, 
Villa—for appellants (defendants), | Nicol~ for respondents (plaintiffs). 


Agent—Condilions for suing by an agent—-Absence from jurisdiction of Cour t— 
Cojectitons to suing by an GB Hiei enaeatal objections raised in second appeal 
~ Civil Procedure Code, ss. 37, 51, 


Where a suit was brought and: the plaint signed by a duly sutboniet agent 
holding a general power-of-attorney, but the proceedings did not show that at the 
time when the suit was brought, the principals were living outside the jurisdiction 
of the Court or were, by reason of absence or for any other good cause, unable. 
to sign the plaint themselves. 

Heid—that as the merit of the case were not affected, objections on these 
grounds could not be considered when raised-for the first time in second -appeal ; 
but that they should have.been raised in the original procedings, when the fact of 
the plaintiffs’ absence or otherwise could have been inquired into. ° 


Abdul Karinv Pana Mustan,8 Bur. L:R. 103: 1LB.R., 191; Bisanda vy. 
Lakhmichand Kisanchand, 6 Bom. H.C.R., 159; Mootéla & Co. v. "Poonasawmy, 
2 L,B.R,, 41; Basdeo v. Smidt, (1899) LL R. 22 AN, 55 ; referred to. 

Munoo Dossee v. Ishan ‘Chunder Banerjee, 15 W.R,, 245.; -Parvatibai 
pinaye* Pandurang, (1887) 1.L.R. Bom., 69 ; followed. 


In this case the following order on. certain: pr eaeaany points was 
delivered by— . 
Hartnoll, J.— Maung Tha Dun and Ma Yon by their agent, Maung 


‘Po Te, sued Maung Tha Zan and Ma Shwe Mi for the redemption of . 


certain paddy land on payment of Rs. 800. . The claim was resisted. 
‘The Subdivisional Court dismissed the suit, On appeal the Divisional 
Court set aside the order of dismissal and gave a decree for redemption. 
Against this latter devree this second appeal has been filed. 

’ The first ground is that the lower Appellate Court should have 
dismissed the respondents’ suit inasmuch as there was. no proper 
presentation of the-plaint in the Court of first instance, the agent 
having sued in his own name instead of that-of the principal. Af. the 
hearing of.this ground it was modified, as it was allowed that the agent 
had not sued in his own name instead of that of the principal. It is 


. Clear that Maung Tha Dun-and Ma Yon sued by an agent, who was 
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Maung Po Te. It was further objected that the plaint was bad in 
that— 


(1) it was not apparent from the proceedings that when the suit 
was brought Maung Tha Dun and Ma Yon were > living 
outside the jurisdiction of the Court ; 

(2) Maung Po Te was not an agent who was duly authorized to 

sign the plaint ; 

(3) Maung Po Te was not proved to the satisfaction of the Court 

to be acquainted with the facts of the case, and so the 
plaint was not correctly verified according to law. 


These objections have been taken now for the first time in second 
appeal. The only case quoted in support of them is that of Abduf 
Karim v. Pana Mustan (1). In. my opinion the ruling in that case 
does not apply in that it is allowed that in the present case the suit 
was brought by the principals in their own name through an agent. 
It is clear also that in.the present case Maung Po Te did hold a power- 
of-attorney that is general in its terms, and that expressly authorizes him 
to bring and defend suits. Section 37 of the Code of Civil Procedure 
states that one form of recognized agent is a person who holds a 
general power-of-attorney from parties not resident within the local 
limits of the jurisdiction of the Court within which limits the appear- 
ance, application or act is made or done, authorizing him to make and 
do such appearances, applications and acts on behalf of such parties; 
and the point in the present case is whether, as it is not clear from the 
proceedings that, when Maung Po Te presented the plaint, his princi- 
pals were living outside the jurisdiction of the Court, this is not a fatal 
objection. In the case of Munco Dessee v. Ishan Chunder Banerjee 
(2), where a lower Appellate Court threw out a case on the ground 
that the plaint had not keen filed by a recognized agent within the 
meaning of section 17 of Act VIII of 1859, though the point had been 
disposed of by the Court of first instance, it was held: that the case 
should not have been thrown out on such @ technical objection not 
affecting the merits of the case. Again in the case of Bisanda v. 
Lakhmichand Kisanchand (3), it was held that the manager of a firm 
is not, for the purpose of presenting a plaint, the recognized agent, 
under section 17 of the Civil Procedure Code, of a partner who is 
present within the jurisdiction, and that the manager and such partner 
should join in presenting the plaint or appointing a pleader; but that 
the partner not so joining is not a ground on which an Appellate Court 
shouldreverse the decree of a lower Court, unless the irregularity 
affects the merits of the cause or the jurisdiction of the: Court. Again 
in the case of Parvatibai v. Vinayek Pandurang (4), where late in 
proceedings an objection was taken to an agent acting where at 
certain stages of the proceedings his principal. had resided within the 
jurisdiction of the Court, and at those stages objection had not been 
taken, it was held that the objection must be deemed to have been 
virtually waived. -In the present case, when the agent presented the 





(1) 8 Bur. L.R., 103; 1 LB.R,, 191, (3) 6 Bom. H.C.R., 159. 
(2) 15 W.R, 245. (4) (1887) LL.R, 12-Bom,, 69. 
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plaint, his principals may have and may not have been residing within 
the jurisdiction of the Court. As no objection was taken then, it is 
not clear that his principals were not outside the jurisdiction. If they 
were outside the iurisdiction, it would appear that the agent was in 
order in presenting the plaint. Since the agent may have been in 
order in presenting the plaint I do not consider that an objection on 
the ground that his principals were within the jurisdiction of the Court 
should be considered in appeal, and more especially in second appeal. 


' The objection should have been made promptly in the original proceed- 


ings and then it could have been properly enquired into. Further,even 
supposing that the principals were within the jurisdiction of the Court 
when the plaint was presented, it does not appear that the case has 
been affected on its merits. I accordingly disallow the first point. 
The second point is that Maung Po Te was not an agent who was: 
duly authorized to sign the plaint. The law is contained in séction 51 


‘of the Civil Procedure Code, and it was considered in the case of- 
‘Mootala & Cov. Poonasawmy (5), The section states’ that the 


plaint shall be signed by the plaintiff and his pleader (if any) provided 
that, if the plaintiff i is, by reason of absence or for other good cause, 
unable to sign the plaint, it may be signed by any person duly autho- 
rized by him inthis behalf. Since Maung Po Te had a power general 
in its termsand which exgressly authorized him to bring and defend 
suits, he must be held to have to been duly authorized to sign the plaint ; 
but the question remains as to whether, since there is nothing on the 
record to show that the plaintiffs were, by reason of absence or for 
other good cause, unable to sign the plaint, it must now beruled to be - 
bad and'rejected. In the case of Basdeo v. Smidt:{6), it was‘ held 
that the mere fact that the plaint in a suit has not been signed by the 
plaintiff named therein or by any person duly authorized by him in that 
behalf, as required by section 51 of the Code of Civil Procedure, will 
not necessarily make the plaint absolutely void, and that a defect. in 
the signature of the plaint or the absence of signature, where it 


' appears that the suit was infact filed with the knowledge and by the 


authority of the plaintiff named therein, may be waived by the defend- 
ant and, having regard to section 578 of the Code of Civil Procedure, 
is not a ground for interference in appeal. In the present case no 
objection is made till second appeal. The plaintiffsmay have been, by 
reason of absence or for other good cause. unable to sign the plaint; | 


.'aSno objection was made at. the commencement of the proceedings . I 


am of opinion that, if there was any error in Maung Po Te signing, 
and this is not clear, the defendants must be taken tohave waived their 
right to object. The power-of-attorney being such as it is, it must. be 
held that the suit was filed with the knowledge and by the authority 
of the plaintiffs, and that is the important point, as was pointed. out in 
the case of Mootala & Co. v. Poonasawmy (5). I disallow the point. 


The third objection taken is that Maung Po Te was not proved to. 


_.the satisfaction ofthe Court to-be acquainted with the facts of thecase,.. 


and so that the plaint was not correctly verified according to law:~ 


(5) 2 LBR, 41, —= - (6) (1899) LL.R, 22 All, 55: 
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The objection should have been made promptly and seems to be 
technical. The sequel has proved that he was acquainted with the 
facts of the case. I disallow it. ; 

My findings on the first ground of appeal being adverse to the 
appellants the hearing of the appeal will now proceed. 


Before Sir Charles Fox, Chief Judge, and Mr. Justice Irwin, C.S.I. 
MA PE anp KYU KIN v. MA THEIN YIN. 


Lambert—for applicant. | Agabeg—for respondent. 


Letters of Administration, Object of—Proper time for grant of letters of admunis- 
tration—Person entithd to whole or part of estate—Younger daughter of 
deceased Burman Buddhist not entitled to letters of administration during life- 
time of mother—Probate and Administralton Act, 1881, s. 23, Chaps, VI, VII. 


In the case of ove a Burman Buddhist married couple dying, it can rarely, 
if ever, be necessary that letters of administration to the deceased’s estate should 
be granted after the expiry of thé period of limitation for the recovery of debts 
owing to or by the deceased. 

Object of the grant of letters of administration explained. 

The younger daughter of a deceased Burman Buddhist is not, during life-time 
of her mother, a proper person fo be granted letters of administration to the 
estate of her deceased father. 

Ma On and others v. Ko Shwe O and others, S.J., L.B., 378, followed. 


Fox, C.J—Eighteen years after the death of her father Sit Tit | 


‘the respondent, his younger daughter, applied for letters of adminis- 
tration to his estate. During the argument of this appeal it was stated 
that Sit Tit was a Chinaman, but'this nowhere appears on the proceed- 


ings. There isa note by the Judge that the parties agreed that the - 


Buddhist law should apply in the distribution of the estate. If Sit Tit 
was not in fact aperson to whom the Burmese Buddhist law of 
inheritance was applicable, the agreement of the parties could not 
make such law applicable. In case some other law was applicable the 
applicant did not show what that law was,and that under it she was 
entitled to any part of her father’s estate. If, however, Sit Tit wasa 
person to whom the Burmese Buddhist law of inheritance was 
applicable, the applicant being a younger daughter had no present 
right to.a share of his estate, her mother being still alive. The 
position of a surviving parent and of children of a deceased parent in 
relation to his or her estate-was laid down in Ma On and others v. Ko 


Shwe O and others(1). Under that ruling, assuming that the Burmese’ 


Buddhist law was applicable, the property of Sit Tit devolved upon his 
death on the applicant’s mother, and she was entitled absolutely to 
half of what Sit Tit and she had owned jointly, and to a life interest in 
the remaining half, subject to the eldest child’s right to a quarter share. 

The applicant has no right to claimor recover anything whilst her 
mother lives. At present there is only a mere possibility of her living 
longer than her mother and of becoming on her mother’s.death entitled 
to share in property: which at one time belonged to her father and 
mother jointly. This does not,in any opinion, bring her within the 


(1) S.J. L.B., 378. 
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1908. terms of section!23 of the Probate and Administration Act asa person. 

Ma PE who, according ‘to the rules for the distribution of the estate of an 

v. intestate applicable in the case of the deceased, would be entitled to 
Ma.THrm the whole or any part of the deceased’s estate. 


Yin 
— . Whether or not the Burmese Buddhist ay of inheritance applied. 


to Sit Tit, the appellant did not show that she was a person entitled 
to letters of administration to his estate, and consequently letters. 
should not have been issued to her. 


The fact that the application was made about sishiesa years after: 
Sit Tit’s death shows that the objects of granting letters of adminis- 
tration to an estate are not correctly understood. The object of a 
proceeding under the Act is to énablea representativé of the deceased: 
to be appointed to exercise the powers and to perform the duties. 
imposed on such representative by the Act, and no more. Such 
powers are set out ‘in Chapter VI of the.Act, and such duties are set 
out in Chapter VII. An administrator is bound to collect with. 
reasonable diligence the property of the deceased. and the debts which 
‘were due to him: he has to pay first of all funeral expenses toa. 
reasonable amount, death-bed charges and board and lodging for a 
month if anything is due for the latter ; he then hasto pay the expenses: 
‘of obtaining letters, and then wages to labourers, artisans and domestic: 
servants which accrued within. three months next preceding the 
deceased’s death: after payment of the foregoing he has%to pay the 
other debts of.the deceased. After all debts are paid he is bound to 
distribute the remaining property amongst the persons entitled to it 

_ under the law of inheritance appliceble to the deceased. 


In the case of persons entitled to make . wills an estate may remain 
not wholly administered for years, because the. ultimate devolution of 
the property may be prolonged by the-terms of a will, but in the case 
of one of a Burmese Buddhist married couple dying, it can rarely, if: 
ever, be necessary that letters of administration to the deceased’s estate 
should be granted after the period of limitation for the recovery of 
debts owing to or by the deceased has expired. 


All property other than debts and securities may be recovered 
withoutetters of administration by the person. entitled thereto. The’ 
survivor of a Burmese Buddhist married couple would be entitled to. 
recover for. himself or herself ail such outstanding. property. If debts 
which were due to the deceased are not recovered within the period of 
limitation for a suit for recovery of them, they become irrecoverable, 
and are lost to the estate ; consequently the issue of letters of adminis- 
tration with a view to collecting such debts would be useless, and. 
should not be granted. 

Section 85.of the Act empowers the conic. to refuse to grant an 
- application for letters of administration for reasons to be recorded by. 
it in writing. The present is a case in which an order under this section 
should have been made. The funeral jexpenses, death-bed charges, 
—-wages-due-by-the-deceased-miist--have—been-paid-years—before—Al— 
_ debts due to the deceased must have been either collected or have 
become long since time-barred. The property of the deceased and of 
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the respondent’s mother had come into and was in the mother’s 
possession, and she was entitled to keep it. The application was made 
by a daughter who might never become entitled to a share in the 
property. The manifest object of the application was to get the 
property out of the possession of the person entitled to it on the ground 
that it was being wasted. Ifa child of Burmese Buddhist parents has 
a right to prevent his or her surviving parent from wasting the one-half 
of the property in which the parent has only a life interest, the proper 
method of enforcing such right is by a regular suit. Procedure under 
the Probate and Administration Act cannot be used for such purpose, 
and the Courts should not grant letters under the Act when such is the 
obvious object and design of the application. 

I would allow this appeal, reverse the order of the District Court 
and dismiss the respondent’s application. I would also order her to 
pay the appellant’s costs in both Courts. 

Irwin, J.—I concur. 


Before Mr. Justice Robinson. 
(Original Civil Jurisdiction.) 


1. LUTCHMINAPPIAN CHETTY 
PO KYA ¥v, AND 3 OTHERS, 
2. MA SEIN. 


Conneil—for petitioners 
J. R. Das and A. B. Banurji—for 1st respondents. 


Questions for determination in investigation of claim to attached property— 
Possession—Constructive possession—Civil Procedure Code, ss. 278,280, 281. 


The points for determination in an investigation, under section 278 of the Code 
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of Civil Procedure, into a claim to attached property, are questions of possession | 


only. If the claimant is found to be in possession, the only other question that can 
be considered is whether that posession is really on account of or in trust for the 
judgment debtor or not, ; ; 

The possession in question may be constructive possession. .° 


' Bazayet Hossein v. Dooli Chund, (1878) I.L.R. “4 Cal., 402, referred to. 
Chida mobara Patter v. Ramasamy Patter and others, (1903) 1.L.R. 27 Mad., 
oe giana ee errr ee Kristo Dass, (1902) 1.L.R. 29 Cal., 543; Sare 
‘un Pru v. Mi Ani Me, -B.R., 180; P.K.A.C.T. Kadappa Chetty v. Shi 
2 L.B.R., 152, at page 158; followed. 3 Oe een naoe 


Ma Sein is the legal representative of her,déceased father’s estate 
which consisted of one house only.. The other respondents filed a suit 
against her as such representative and obtained a decree for Rs. 884-1-0. 
On the 6th May 1908 they attached the house in execution. The 
‘petitioner now aPplies to have the attachment removed on the ground 
that he had bought the house from her on the 2nd May 1907 by regis- 
tered deed and was at the time of the attachment in possession, although 
Ma Sein was living in it as his tenant. The evidence produced proved 
the execution of the deed of sale and that since the date thereof Ma 
Sein had been in possession merely as tenant of petitioner, paying Rs, 15 
. a month rent, for which receipts: were produced. Petitioner also 
produced receipts for the ground rent and proves that the payments 
on this account’ were made by him. From Ma Sein’s evidence it 
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appeared that-at the time of the deed of sale re was 17} years of 
age. 
It is urged on behalé of the at Heine creditor that the house having 


-belonged to the estate of the deceased he was entitled to follow that 


property, and tbat the sale although before attachment was subject to 
his right as creditor of the estate. Reliance was placed on Bazayet 


‘Hossein v. Doolt Chund (1). It was ape urged that the contract 


by the minor was absolutely void, and that as Ma Sein was in actual 
possession the attachment could not be set aside. 

In reply it is urged that whatever the legal position on the above 
facts may be, the sole point the Court can consider under sections 
278 —280, Civil Procedure Code, is whether, when aitached, the pro- 
perty was in the pessession of the objector or of the judgment-debtor, 
and if in that of the judgment-debtor whether it was so or not on her 
own account or as her own proper ty but on account of or in trust for 
some other person, and that if it is found that the property was in the 
possession of the objector or held on his be half the Court must remove 
the attachment. The words .“ possess” and “‘ possession” in 
sections 279 and 280 are not used in a restricted sense as relating to 
mere tangible or physical possession. They include ‘constructive 
possession or possession in law—Chidambara Patler v. Ratiasamy 
Patter and others (2). Section 280 also speaks of the possession of 
a tenant. In this case it is proved that Ma Sein was in possession 
only as a tenant of the abjectr ‘and the Deresosoe in law was that of 
the objector. 


In AMonmolenty Dasied v. Radha isis ‘Dass (3), Ameer Ali, J., 


The question. snaci the Court has to determine under the claim sections of 
the Code has been pointed out in a number of cases and it does not seem to me 
necessary to g9 over the same ground again. I adopt the principle enunciated in 
Hanud Bakhut Mozumdar v. Buktear Chand Mahho; Sheoraj Mandan Singh v, 
Gopal Suran Singh. In the latter case it was held that in an investigation under 
seclion 280, what the Court has to determine is merely the question of possession’ 
and cannot go into the question of title with respect to the property taken in 
attachment. , 


Again in San Tun Pru v. Mi Ani Me (4), Copleston, C. J.,; held :-— 


The questions which have to be considered during the investigation under 


, section 278, Civil Procedure Code, are comparativelv simple, and questions of legal 


rights and title are not relevant except so far as they .say affect the decision as to 
whether. the possession is on SEEM of or in trust ye the judgment-debtor or 


some other person. . 


Again in P. Re A:'C. T. Kadappa Cnn v. Shwe Bo (5), Fox, J., 
held :— 


Ja in an investigation under section 27 as te moveable property the Court finds 
that the claimant was in possession at the time of the attachment and it is not proved 
by the attaching creditor that the “claimant was‘in possession in trust for the judg- 
ment-debtor the Court should remove the attachment. The words “in trust for ” 
should be construed in the sence that the claimant held the property as servant of 





G3) (1878) LOR. 4 Grits 402. : 3) (1902) 3 LL.R. 29 Cal, 543, 
2 (1903) LL.R. 27 Mad., 67. (4) 1 L.B.R., 180, 
5) 2 L.BR., 152 at page 158... : 
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or agent for or otherwise on behalf of the judgment-debtor and that he had no right 
whatever to the possession of it on his own account if the judgment-debtor 
claimed it. ; 

In the present case we have a sale of the property long before the 
attachment and one which has been acted on. Whatever rights the 


attaching creditor may have cannot be considered and decided tna | 


summary proceeding like the present one. The language of sections 
279 and 280 is most clear and siress is laid on poséssion as the ground 
of decision. If that possession is wich the objector the only further 
question that can be considered is whether that possession is really on 
account of, or in trust for, the judgment-debtor. There isno ground 
whatever for deciding in this case that the objector’ is holding on 
account of, or in trust for, the judgment-debtor. She admits the sale, 
and as between her and the objector neither can sue or be sued 
upon it. 

On the only questions, therefore, that can he eouelored in an 
investigation under 3ection 280 I hold that the objector was in posses- 
sion in law of the property atthe time cf the attachment and that the 
judgment-debtor was not. I therefore order the removal of the 
attachment. ' i 

The first respondents must pay the costs of the petitioner, 
_Pleader’s fzes two gold mohurs. 


snide Mr. Justice Irwin, CS. o | Officiating Chief Judge, and Mr. Justice 
Ormond. vin 


MAUNG SEIN v. MAUNG-KYWE. 


Agabeg—for appellant (plaintiff). | Lentaigne—for respondent (defendant). 


‘Claims to inheritance—Evidence regarding death-bed attentions or expenditure 


on funcral—Neglect of duties of affection and lindved—Probate and Admints- 


tration Act, 1881, s. 33—-Cowrt-fees Act, 3. 191, 


In dealing with claims connected with questions of inheritance, little or no 
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importance should be attached to evidence regarding death-bed attentions or « 


‘expenditure on the funeral obsequies, unless it an be shownthat the ordinary duties 
-of affection and kindred have been intention: lly and deliberately neglected, 


Chit Kywe v. Maung Pyo, 2 U.B.R., 1992—96, 184, followed. 
Maung Pov, Kya Zaing, 1 L.B.R., 178, referred to. 


Ma Mwe Swe, widow of Maung Po O, died on 26th February 1907, 
leaving no natural children. Ba Thin, a minor, was adopted son of 
Po O and Ma Mwe Swe.’ Ba Thin’s natural father, Maung Sein, 
applied for letters of administration to the estate of Ma Mwe Swe. 
He said that Ba Thin was the only person entitled to inherit, and he 
claimed the right to administer the estate during the aoineen of 
Ba Thin. 

Maung Kywé, agéd 32, objected to the grant, and aimed for 
himself the right to administer. He admitted that Ba Thin was 
adopted son of the deceased, but alleged that there were two other 


adopted children, himself and Ma On Sein aged 11. Letters have been 
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granted to him, and Maung Sein’s petition dismissed. Maung*Sein 
appeals, 


The first ground of appeal, viz., that Maung Kywé’s adoption was. 
not proved, was abandoned at the hearing. Both Panties are aclopted 


- sons of the deceased. 


Maung. Sein not being himself entitled to inherit, the only way in 
which letters of administration could be granted to him under any: 
circumstances is under section 33 of the Probate and Administration 
Act. As Ba Thin is not the sole heir, that section does not apply. 
Maung'’Sein's application was rightly dismissed. 


Appellant’s advocate urged that Maung Kywe had forfeited all his 
rights by neglecting to provide for the funeral. No. authority was 
cited for this proposition. It is disposed of by the remarks of 
Mr. Burgess, Tbr: in Maung Chit. Kywe v. Maung Pyo (1), on pages: 
186-7 :— 

‘It may be as well to say once for all that very little attention, if any at ally 
need be paid to the efforts of contending parties to exhibit the respective superiority 
of theirclaims to inherit through their attentionto the deceased owner of propertY 
in his last moments and their liberality inthe performance of the last Obsequies. 
When there are rival claiments there is commonly a rush among them to gain 
what are supposedto bethe marks of dutiful and deserving heirs as testimony to 
tide when the dispute comes up for judicial determination, and an unseemly and 
somtimes a violent struggle takes place over thedeath-bed or: over the coffin of the 
relation whose effects they are so eager to get hold of. 

it is not the business of tte Courts to read homilies to the people on their 
conduct, butit is their duty to see that they do not encourage senseless extravagance: - 
over funeral ceremonies by taking account of competitive lavishness of expenditure: 
asan element in the estimation of the weight of conflicting claims to inheritance, 
Unless it’'can be shown thatthe ordinary duties of affection or kindred have been 
intentionally and deliberately neglected, so as to raise a presumption of the rupture 
or Interruption of the connecting bond, evidence referring to the particulars of the: 
discharge of obligations of this eases may generally be passed over as of little or 
no importance, — 

It only remains to conaides the objection that there is no proper 
petition by Maung Kywe, setting out the facts required by section 64 
of the Probate and Administration Act, and no valuation of the 
property as required by section 19I of the Court Fees Act. These 
formalities were held to be essential in Maung Po v. Maung Kya 
Zaing (2). There is on the record a valuation of Mauag Sein, show~ 
ing total of annexure A, Rs. 3,356; total of annexure B, Rs. 1,368 ; 
net total Rs. 1,988. On the copy. of the letters the court-fee is 
marked as Rs, 68, that is2 par cent. on the gross total. The fee is 
leviable only on the net total. Under these circumstances I clo not. 
think it is necessary to interfere with the orders granting the letters, 
but the Court should see that section 98 of the Act is complied with,, 


for the protection of the revenue. 
I would dismiss the appeal with costs. Advocate’s fee three gold 


mohiurs, 
Ormond, J.—I agree. 





(1) 2 U.BiR., 1892-96, 184 | (2) 1L.B.R, 178. 
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NE WIN v. MA AUNG GALE. : July 6h, 
1907, 


— 


Lent aigue—for appellant (defendant) «fi Agabeg—for respondent (plaintiff). 


Administration of cstate of Burman. Buddhist—Widow or widower the proper 
person to administet estate—Grant of letters of administration—Probaie and 
Administration Act, 1881. 

Among Burman Buddhists it may be laid down as a ‘general rule that the 


widow or widower of a deceaSed person is the proper person to ailminister his or her 
estate ; and where such a person survives, letters of administration should not be 


granted to any other person except for very strong reasons. 


Ma PuLe, who died on 13th June 1907, was first married to 
Maung Thin, who died about 17 years ago. About a year after his 
death Ma Pu Le married appellant, Maung Ne Win. Ma Aung Gale 
applied for letters of administration to Ma Pu Le’s ‘estate, alleging 
that she was the adopted daughter of Maung Thin and Ma PuLe. Ne 
Win objected, and denied the adoption. Letters of administration 
were granted to Ma Aung Gale. Ne Win appeals. 


Having regard to the majn features of the Burmese Buddhist law 
respecting the ownership of property by married couples, and the 
devclution of such property on the death of one of them, it is quite 
obvious that as a general rule the widow or widower is the proper 
person to adminster the estate. .The widow or widower usually has 
possession of the whole of the estate at the time of the death of the 
other spouse, and is in most cases entitled to the whole or a large 
part of it. It would be rash to lay down an absolute rule that in no 
circumstances should letters of administration be granted to any other . 
person, but I am strongly of opinion that it would require very special 
reasons to justify snch a grant. The reasons given in the judgment 
now under consideration are that the property is almost entirely — 
Ma Pu Le’s ancestral property and the largest share will go to 
the respondent, and that she seems to be a capable woman, while 
Ne Win’s appearance makes it doubtful whether the same could 
be said of him. Inmy opinion, even assuming the findings of fact 
to be correct and conclusive, these reasons are altogether insuffi- 

-cient basis for an order which enables the step-daughter to take 
the whole estate out of the hands of her step-father as a preliminary .. 
to dividing it between them. I donot base this opinion at all on the fact 
that the adoption is disputed, I should hold the same if it were admitted 
that Ma Aung Gale has a right to a share, or even to the largest share, 


J think also that it makes no difference whether the widower 
.applies for letters of administration or not. He is in possession of the,, 
estate as the natural and proper representative of the deceased. Any 
_Person who claims a share of the estate can sue him forit, and the 
‘fact that letters of administration have not been issued is no obstacle 

‘to such a suit. 
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lf fam right there is no need to consider the other points which 
were raised in this appeal. 

I would-set aside the order, of the lower Court, and cancel ‘the 
letters which have been granted, and direct the respondent to pay the 
appeliant’s costs in both Courts. Advocate’s fee for this appeal 
Rs. 51. ; 

Ormond, J —I agree. . 


Full Bench—(Criminal Reference.) 


Before Mr. Justice Irwin., Céy Officiating Chief Judge, 
Mr. Justice Hartnoll, and Mr. Justice Ormond. 


§, P. CHATTERJI v. KING-EMPEROR. 


Joinder of charges—Misjoinder—Acts forming part of the same transaction— 
Fatse information to screen offender—False evidénce—Indian Pinal Code, — 
8. 71—Criminal Procedure Code, ss, 234; 235 (1). 


The accused, a hospital assistant, was charged .at one trial (a) under settitte 
201 of the Indian Penal Code, with making false reports in respect of the bodies 
of two murdered men, (4) under section 103, with giving false evidence regarding 
the two bodies in one deposition before’ the Magistrate, and (c) under the same 


" section, with giving. false evidence regarding the-two bodies in one deposition 


before the Court of Session. 
Heid,—that in the absence of anything to aia that the accused’s intention was 


to screen the same person or persons in respect of each of the two murdered men, 
the acts un which the six charges were based could not be considered to form parts. 
of the sametransaction. The “Joinder of the six charges at one ae was therefore 
illegal, and the trial invalidated. 

Emperor v. Sherufalli Allibhoy, (1902) ihe R.27 Bom, 135: Nga Ta Pu v. 
King-Emberoy, 2 L.B.R. 19; King-Emperor v. Nga To, 2 L.B. R, 23; Subrah-. 


mania Ayyar v. King- Emperor, (1901) ILL.R, 25 Mad., 61 ; followed. 


6 Mad. H.C.R., XXVIT (Case No 13 of 1871), dissented: from, 
- Nea Lun Maung vy. King-Emperor, 2 L.B.R., 10; Queen-Empress v,. Fakirapa 
(1890) LL.R, 15 Bom., 491; referred to. 


The following reference was made toa Full Bench by Mr. Justice: 
Irwin :— : 

In this appeal a preliminary objection has been taken that the trial 
was illegal by reason of misjoinder of charges. 

_ One dead body and one dying man who died. very shortly after- 
wards were brought to the Bogale hospital, which was in the charge. 
of the appellant, a hospital assistant. He made fost-mortem examiria- 
tions of the two bodies and. submitted two written réports of the results 
of the examinations and the causes of the death. Certain persons 
were tried at one trial on charges of committing murder by causing 
the death of the two persons whose bodies appellant had examined. . 
The appellant gave evidence at the inquiry before the Magistrate,. 
agd at the trial before the Court of Session.. He has been tried at 


- one trial cn six charges, two for making false reports on 8th April 


1907 as to the causes of death, two for giving false evidence before 
the Magistrate on 30th May 1907 respecting the two ‘bodies, and two. 
for giving false evidence on the 19th August 1907 before the Court: 
of Session respecting the two bodies. 
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Ifthere had been only one murder I think the question of joinder 
of charges would present on difficulty. The joinder at one trial of 


charges of offences committed on 8th April, 30th May and 19ih oy 


August in respect of one dead body is provided for by section 235 (1 
of the Code of Criminal Procedure. Illustrations (e) and (f) leave 
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no doubt on the point, and if further authority be wanted it is found EMPEROR. 


in the analogous cases of Emperor v. Sherufalli Allibhoy (1), Nga 
Ta Pu v. King-Emteror (2), and King-Emperor v. Nga To (3). 
The whole of the proceedings in respect to the investigation of one 
murder and the prosecution of the offenders is one transaction within 
the meaning of section 235 (1). 


But it is not so clear whether the proceedings in respect to two 
murders committed by the same person at the same time constitute 
one transacticn. Ifthey do, then the proceedings in respect to 
twenty murders committed at the same time by the same persons 
would come under the same rule. It would obviously be embarrass- 
ing to an accused person to be tried at one trial for evidence given 


'in respect of twenty dead bodies, even though the evidence was con- . 


taine<! in one deposition. 
On the cther hand it might be argued that the whole of the false 


evidence given in one deposition constitutes only one offence. ‘bere: 


is authority for this view in the proceedings of the Madras High Court: 
of Ist May 1871 (4). in that case there were two pieces of evidence 
on distinct matters, and given at different stages of the trial. If that 


be good law then the first and second charges relating to false evidence . 
‘given on 30th May comprise only cne offence, and the third and fourth. 


charges relating to 19th August also comprise only one offence. 


But whether this be so or not. there remain the fifth and sixth 
charges relating to the false reports submitted on 8th April. I find 
some clifficulty in saying that they are part’ of one series ofcts so 
connected tcgather as to'form the same transaction. If nobody had. 


been prosecuted for the murder and hospita) assistant had never . 


given evidence, could it be said that the acts of writing the two reports 
were acts so connected together as to form one transaction? No 
doubt appellant could be tired at one trial for making the two false 
reports, but that would be under section 234 of the Code of Criminal 
Procedure, whereas unless the two reports can: be said to relate to 
one transaction the charges for giving falseevidence could only be 
joined with the other charges under'section 235 (1). This brings into 


question the very point on which Fox, J. and I differ in Nga Lun | 


Maung v. King-Emperor (5). As our observations -were obiter dicta 
‘the learned Chief Judge express no opinion on the point whether 
every combination of two charges must be justified. by one and the 
, same section of the Code. If two offences under secticn 193 can be 

committed in ene deposition (in other words, if the charges in this case 

were correctly framed), I should be inclined to say that there is no: 
’ section of the Codeé of Criminal Procedure which justifies the inclusion 


4 i 


(4) (1902) 1.L.R. 27 Bom., 135. (4) 6 Mad. H.C.R., XXVII, (Case 
(2) 2 L.BR.. 19. e No. 13 of 1871.) 
(3) 2 L.B.R., 23. . (5) 2 L.BR.,10. 
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at one trial of the charge of making a false report about the death of 
Po Thein and giving false evidence about the death of Pan Gaing. 


The question appears to be one of considerable difficulty. 1 there- 
fore refer to a Full Bench the question— 


“Tn the case under appeal, is the trial invalidated by the joinder of 
six charges, one under section 201 and two under section 193 relating 
to a report and evidence about the death of Po Thein, and one ‘under 
section 201 and two under section 193 relating to a report and evi- 
dence about the dead of Pan Gaing ?” 


The opinion of the Bench was as follows :— 


Irwin, Offs, C.J.—In this case I think it will conduce to clearness 
of ideas if I first consider the question whether two separate 
charges of giving false evidence may properly be framed in respect 
of two distinct parts of one and the same deposition. 


In the proceedings of the Madras High Court (4) mentioned in my 
order of reference the Sessions Judge reported that’ the perjury of 
which the prisoner had been convicted was a second piece of false 
evidence given in the same deposition and on the same occasionas the 
perjury for which he had béen convicted as a former trial, but the two 
pieces. of evidence were on distinct matters. and given at different 
stages of the trial. The decision of the High Court was this :— 

Tt appears to the High Court thatthe making of any number of false state- 
ments in the same deposition is one agg regate case of giving false evidence, and 
that charges of false, evidence cannot be multiplied according to the number of 
false statements contained in the depositions. They are merely instances of the 
offence. Testing itby the law of evidence, the whole deposition must be looked 
at, if desired, ‘and one part qualified by the other.. The prisoner has therefore 
been twice tried and convicted of the same offence. The falsity of the second 
statement was proper evidence at the first. trial, but there were not offences. 

The*point which engaged their Lordships’ attention was that 
there had been two trials, two convictions, and two sentences. 
To my mind the correct way of regarding the matter is this. 
Every lie in the deposition constimters a distinct offence, and 
may be charged separately, but the whole depositions comes, at any 
rate in most cases, within the terms of section 71, clause (2), of the 
Penal Code, and therefore not more than one sunishmvest could be 
inflicted for the whole: In the present case, whether the evidence 
relating to the death of Po Thein and the evidence relating to the 
death of Pan Gaing, in one deposition, come within ‘the terms of 
section 71 is a question which need not be decided. Whether they do or 
do not, [have no’ doubt that the framing of two distinct charges in 
respect of one deposition is lawful and the joinder of those two charges 
at one trial would be justified by either section 234 or 235 (2) of the 
Code of Criminal Procedure. 


I now: come to the question referred. I think it is quite plain “has 
the joinder of the six charges at one trial was not legal. unless all the 
six offences were committed in one series of acts so connected 
together as to form the. same transaction. The chief difficulty is 
occasioned by the joincler.of the two charges under section 201. ~ 
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In Queen-Empress v. Fakirapa (6), Birdwood, J., referred to 
three classes of cases mentioned in the illustrations to section 235 (7) 
-of the Code of Criminal Procedure. The first class is obviously 
irrelevant here. The second class comprises cases where several 
offences are committed at the same time. This also affords no help ; 
‘even if it covered the two fost-morlem teports it would not cover 
those reports plus the perjuries. The third class is “where, though an 
interval of time may elapse between the several offences, the. same 


Car criminal intent is common to them all, as in illustrations (¢): 


and (f).” Now there was no doubt one common intent in the three 
offences alleged to have been committed in respect of the death of Po 
Thein, but can it be said that that intent was the same intent which 
inspired the offences in respect of the death of Pan Gaing ? 


The fifth charge was framed thus by the Magistrate: “That you 


‘on or about 8th April 1907, knowing or having reason to delieve that a 


‘capital offence had been committed against Po Thein and Pan Gaing,’ 


did, with the intention of screening the offender or offenders, to wit 
the accused in Sessions Trial No. 27 of 1907... . from legal punish- 
ment, gave information respecting the offence, to wit your reports of 
the causes of death of Po Theinand Pan Gaing . . . . The 
Sessions Judge saw that there was a defect in this charge, inasmuch 
as two capital offence had been committed. He struck out of the 
fifth charge -all reference to Pan Gaing, and che framed a sixth 
charge in these words: “That you, on or about 8th April 1907 having 
reason to delieéve that Maung Pan. Gaing had been murdered, did, with 
the intention of screening the offenders, give information which you 
believe to be false, namely, your reports D and G.” Dis the report in 
Police Form 75, used either for injuries to living persons or for cause 
of death.in case ot dead bodies. Gis the report of the post-mortem 


examination in Medical Miscellaneous Form No 25: Both are dated © 


8th April 

Eight persons were committed for trial for the meautiens of Po 
Thein and Pan Gaing, but it is immaterial whether there were eight 
or one., : 


There were two distinct murders, for which distiact sentences 
could be passed, and they were tried together because the two 
murders were committed at one time in the same transaction (section 
239). The transaction or tranSactions with which we are now 
concerned are not the murders nor the quarrel in which the murders 
were committed, but something which followed after the murders. 
When two bodies were brought to appellant in the hospital.he had 
certain duties. to perform in respect of them, and I think it is 
immaterial that the bodies were brought at the same time and by the 
“game persons and also immaterial that the law allowed the persons 


accused of the two murders to be tried at one trial. The intent which - 


would include appallant’s acts in one transaction was the intent to 
screen the offenders, but the intent to screen the murderers of Po 
‘Thein was, in my opinion, distinct from the intent to screen the 
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murderers of Pan Gaing. The Sessions Judge must have seen the 
distinction when he divided the fifth charge into two. It follows then 
that the act of submitting a report about Po Thein’s death was not so’ 
connected with the act of submitting a report about Pan Gaing’s death 
as to form the same transaction. And it follows that there is no 
section in the Code which would justify the joinder at one trial of the 
charges under section 193 of giving false evidence about the the death 
of Pan Gaing with the charge under section 201 of inaking a false. 
report of the cause of the death of Po Thein. 


I would therefore answer the question referred in he affirmative, 
and say the trial is invalidated by the joinder of the six charges. 


' Hartnoll, J—It is unnecessary to again set out the facts as they 
have already been set out in the order of reference. 


In view of the ruling of their Lordships of the Privy Council in the 
case of Subrahmania Ayyar v: King-Emperor (7), it must be held 


that if there has been any error in the joinder, such error cannot be 


remedied by the application of section 537 of the Code of Criminal © 
Procedure, and therefore the sole point for consideration .is whether 
the joinder is justified by the provisions of the Criminal. Procedure 
Code. Section 233 of that.Code lays down the general rule. 
Sections 234, 235, 236 and 239 contain the exceptions to it. Sections 
236 and 239 are not applicable to the present case, and so it only 
remains to consider sections 234 and-235 In my opinion the joinder 
cannot be justified by section 234, as it only applies to offences under 
the same. section of the Indian Penal Code or of any special or local 
law,'and in this case two of the charges are under section 201 of the 
Indian Penal Code and four are under section 193 of the same Code. I 
am of opinion that, whatever may be the number of charges, if one of 
them is undera different ‘section. to the others, the joinder can in no 
case be justified by the application of section 234. 


It seems’ to: me that the joinder, if justifiable at ate can only be 
justified under section 235 (1),and_ that the only question for considera- 
tion is whether the six charges referred to one series of acts so 
connected: together as to form the same transaction. If itcan be 
shewn or inferred that they do, the joinder is legal ; if it cannot be, ‘it 
is illegal. If it were proved. that for some motive and in furtherance 
of it the accused committed offences under sections 201 and 193 of the 
Indian Penal Code, I consider that section 235 ( (1) would apply. For 
instance, ifit were proved that a representitive of the relations of-the 
accused persons in the murder cases, which were tried together and 
which seem to have arisen from a series of acts so connected together 
as to form the same transaction, had gone to the accused in the present 
case and had offered him a bribe, which was accepted, to give false 
reports of the causes of death of the two persons and to give false. 


evidence about the same in due course,. then I'am of opinion that the, — 


making of the false reports and the giving of the false evidence would . 
be in one series of acis so connected together as to form the same 
transaction.. The doing’so would be carrying out the conditions under 





_ (7) (1901) 1.L.R. 25 Mad,, 61. 


v.| LOWER BURMA RULINGS. 299 





which the bribe was accepted. The bribe would be the connecting 
link. Butin the present case I can find no such connecting link. 
The evidence for the prosecution is merely to prove that the reports 
were false within the meaning of section’ 201 of the Code and that 
false evidence was given within the meaning of section 191 of the 


same Code. There may have been some motive in .consequénce of . 


which the various offences were committed, if the accused is guilty; 
but such motive cannot in my opinion be assumed. It may have 
existed ; it may not. ‘To justifya joinder under section 235 (1), it 
must be clear and apparent, and in that case it would be the connecting 
link. In its absence I am of - opinion that the report concerning the 
ciuse of Po Thein’s death and that concerning the cause of Pan 
Gaing’s death cannot be held to be two of a series of acts so connected 
together as to form the same transaction ‘and that therefore the joinder 
_ cannot be justified by section 235 (1) of the Code. It seems even 

doubtful to me whether in the absence of-the connecting link the 
report regarding Po Thein and the giving of evidence as to the cause 
of his death can be held to form part of the’ same transaction, and the 
same observation applies to Pan Gaing; but I need not come toa 
definite decision on the point, as I have already found that the joinder 


is not legal. 


With reference to the point as to whether more than one. - 


offence under section 193 of the Indian Penal Code can be committed. 


in the same deposition, section 191 runs :—‘ Whoever being legally . 


bound by an oath . . . . makes any statement which is false: 

is said to give false evidence.” Each and every 
false sintement fi a deposition would seem to me to be an offence 
under section 191. I concur with the Jearned Chief Judge in consider- 


-ing that the first part of section. 71 of the Indian Penal Code would 


apply in most cases to a deposition containing false evidence. 


Illustration (a) to section 71 seems to’ provide an analogous case. . It. 


. is unnecessary to decide whether section 7i—part one—would apply 
to the depositions in the, present case, if false statements were made 
‘with respect to both Po Thein and Pan Gaing. : 


I answer the question referred in the affirmative and say that the 


trial is invalidated owing to misjoinder. 


Ormond. J.—I would answer the question referred in the affirma- 
tive, for the following reasons :— 
It is not apparent, nor’can it be inferred from the charge, that Hh. 


several offences were committed i in a series of acts forming one irans- 
action ; or, in other words, w ere committed in fur therance of one object 


or with one intention. 
The giving of the. false evidence is in effect nothing more than a 


substantiation on oath of the false reports; and the false report is but 
a preliminary step towards the subsequent offence. If the charges 


were confined to the. making of false reports andthe giving of false 


evidence as to the cause of one death only, the accused’s intention 
- must be presumed to have been one throughout, viz., to screen the 
same person or persons from’ the consequences. of one criminal 
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transaction. And such joinder of charges would be good under section 
235 (1) of the Code of Criminal Procedure. 

. The first four charges imply that there was but one trial ‘for the two 
murders ; but this does not show that the two murders were committed 
at the same time or by the same persons. ‘The trial might have been . 
held under section 234 of the Code of Criminal Procedure; and I 
understood from the Government Advocate that all the accused in the 
murder case were not charged with both the murders. ‘The accused's 
intention therefore might have been to screen different persons in 
respect of each murder, and the two murders might not have formed 


-one criminal transaction. 


And sections 234 and 135 (1), Criminal Procedure Code, are, I think, 
intended to be alternative and not cumulative in their operation, Ze., 
three sets of offences (relating to different acts), each sel being 
unconnected with the other sets, but comprising different offences 


. connected together so as to form one transaction, though the offences 


in each set are of the sathe kind .as the offences in the other sets, 
cannot be joined together in one trial, 

In my opinion, therefore, the trial is illegal owing to the joinder of 
these six charges. 


Full Bench—(Criminal Reference.) 


Before Mr. Justice Irwin, C.S.1.,  Officialing Chief Judge, 
_ Mr. ‘Justice. Hartnoll, and Myr. Justice Orimond. : 


MESHIDI KHAN v. RANGOON MUNICIPAL COMMITTEE. 


Giles—for acplicant. | ' Eddis, Lentaigne and Jordan—for respondent. 
Puking  cognizance-—-Complaint—Information—Criminal Procedure Code, ss. 
190 (1) (a) and (c), 537 Burma Municipal Act, s. 195. 


A complaint, as defined under section 4 of the Code of Criminal Procedure, 
was presented by the complainant to a Magistrate, who oe ate he took. 
cognizance of the case under section 190 \¢} of the Code. 

Held,—that the Magistrate really took cognizance. under section 190 n (a) of 
the Code. : 

Per Ormond, J.,—If the Magistrate was competent to take’ cognizance under 
section 190 (Z) (c), he must be deemed to have so taken cognizance, In the 
present case the Magistrate was not so competent, because the complaint was of 
an offence under the Municipal Act, section 195 of which -bars the taking of 
cognizance except upon complaint. The Magistrate therefore took cognizance 
under section 190 (2) (a). ; 

KingeEmpceror v. Po. Chon, 2 L.BR, 311; KingEmpcror v. Po Now 
L.B.R., 44; referred to. : 


The following reference was made to a Bench by Mr. Justice 
Irwin :— 

The petitionst was proceuted by the Municipal Committee of 
Rangoon for an offence under the Burma Municipal Act. The com- 
plaint was presented to the District Magistrate, who enfaced it with 
a rubber stamp in these terms, ‘ “I take cognizance of this case under 
section 190 (c) of the Criminal Procedure Code, and transfer the case 
for eoquiry to the Honorary Magistrates’ Bench.” This was signed by 
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the District Magistrate, and the complaint was made over to the 
Honorary Magistrates, who disposed of it. The accused was convicted 
and fined Rs. 50. He appealed to the District Magistrate, who 
dismissed the appeal. 


“ The present application is for revision of the proceedings on 
several grounds. I shallat this stage refer to only two of those grounds, 
namely ‘those marked (i) and (iii). 


The first is that the District Magistrate exceeded his jurisdiction 
in taking cognizance of the case under section 190 (c), and the other 
-is that the Honorary Magistrates exceeded their jurisdiction in issuing 
process without first examining the complainant on oath. These 
objections were not raised either at the trial or in the appeal. They 
seem to be mutually inconsistent, for if the District Magistrate took 
cognizance of the offence under clause (c) the Honorary Magistrates 
were not required by any provision of law to examine the complainant 
before issuing process. Atthe hearing it was the first ground that was 
pressed. It is not alleged that the District Magistrate is not 
empowered to take cognizance under clause (c), but it is enacted by 
section 1, sub-section (2), of the Cocle of Criminal Procedure that nothing 
contained in that Code shall affect any special form of procedure pre- 
scribe by any other law for the time being in force, and by section 
195 of the Burma Municipal Act that no Court shall take cognizance 
of any offence punishable under that Act or any rule or bye-law there- 
under except on the complaint of the committee or of some person 
authorized by the committee in this behalf. 


If the District Magistrate really took cognizance of the offence 


under clause (c), it is clear that he was not empowered by law to do 
so, and his proceedings are void under section 530 (&), Code of Crimi-. 
.nal Procedure. But did he so take cognizance ? 


Ifthe matter were res integra I should have no hesitation in 
saying that cognizance was not taken under clause (c), because the 
Magistrate took cognizance. “upon receiving a complaint of facts 
which constitute such offence.’ These are the exact words of clause 
(a) of section 190 (1). If the District Magistrate had recorded that he 
took cognizance of this offence under clause (0), I do not think any 
one would venture to contend that he had really done so. The conten- 
tion seems to me to be equally untenable when the District Magistrate 
records that he took cognizance under clause (c). I cannot see how 
the subsequent omission to examine the complainant can effect: the 
fact that cognizance was taken on receiving a complaint of facts which 
constitute the offence. 


But in the case of King-Emperor’v. Po Chon (1), the bie Chief 
Judge of this Court said:— 


In taking cognizance of an offence on the. report of a revenue surveyor, the 
Magistrate must “proceed either under clause (a) or under clause (c) of section 190, 
gub-< section (1), of the.Code cof Criminal Procedure. If he proceeds under clause 
(a) he must examine the complainant, and so forth. 


(1) 2 L.BR,, 311. 
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If that be correct I think it disposes of this case. As I do not see 
my way to agree with it Imust refer the point to a bench. 


Meantime I think it will be convenient to consider the other points 
in the case, on the assumption that the District Magistrate took cog-_ 
nizance of the offence on complaint. 


The omission to examine the complainant is covered by clause (a) 
of section 537 of the Code of Criminal Procedure. It did not cccasion 
any failure of justice, and would have been no obstacle to the case pro- 
ceeding even if the objection had been raised at the commencement 
of the trial. | A. foridort itis no, gr ound for interference now. See 
the explanation to section 537. 


Another of the objections urged by Mr. Giles is that as the accused 
could, under section 191 of the Code of Criminal Procedure, have - 
objectéd to being tried by the District Magistrate, the District Magis- 
trate was incompetent to try the appeal. lf the District Magistrate 
took cognizance under clause (a) the objection fails. If he took cogni- 
zgance under clause (c) it equally fails, because the accused did “not 
object to the District Magistrate trying the appeal. 


Mr. Giles’ next objection is a most sweeping one, namely, that 
the Burma Municipal Act has no operation in the Town of Rangoon, bu 
only in a few outlying strips of land. His argument is this. Section ~ 
5 of the Burma Municipal Act, 1898, continued in existence the 
Municipalities which had been established! under the Burma ‘Municipal 
Act, 1884.. Under the Act of 1884 the Municipality of Rangoon was 
defined as the area which had been previously defined as the Municipality 
of Rangoon under the Act of 1874 in General Department Notification 
No. 192, dated 27th December 1876. | The notification by which the 
Municipality was in point of fact defined was Revenue Depattment 
Notification No. 192, dated 27th Desember 1876. Because the word 

““ General" was by mistalce substituted for “’ Revenue " in Notification 
No. 1, dated 2nd January 1885, the learned advocate asks me to hold 
that the last named notification is wholly void and inoperative, and the 
Rangoon Municipality has been for the last twenty-two years a mere 
figment of the imagination. It is difficult to suppose that this argu- . 
ment was intended to be taken seriously. It cannot be entertained for 
a moment. : 


The remaining objections relate to the nature of the dieabe com- 
plained of, and the terms of the judgment. 


The complaint is in these terms: ‘‘ That he accused abovenamed 
was onthe 28th March 1907 served with a notice under section 93 (2) 
of the Burma Municipal Act, 1898, and with a subsequent reminder of 
20th May 1907, which required him to within thirty days from the date 
of his receipt thereof remove the covering that he had placed over the 


_five feet _passge between his buildings Nos. 48 and 44 in Fraser junc- 


tion of Maung Taulay. Street as the said passage is required-to—be--left. 
entirely open to the sky under direction No. 19 and bye-law No. 23 of | 
the Act. That he has failed to comply with the said notice and remin- 
der.” |The prayer is fora summons under sections 93 (2) and 180 of 


the Act. 
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The prosecution put in a copy of directions which were given to 
the accused on 8th December 1905, under sub-clause 2) of 
section 92 of the Act. Most of the directions are printed, but the 
only one which is now in question is part of No. i9, which is in 
manuscript, namely, “19. The passage behind the building i in Fraser 
Sireet must not be covered but be open to sky.” The prosecution 
also put in a copy of the notice served on the accused on 28th March 


1907: the material parts of which are as follows : —'‘ Whereas you have 
Iding te) Conimevention ot 
erected two 3-storied pucca buildings. . . . ~ 1 Gisccadionae tN 


directions and bye-law Nos. 19 and 23, respectively, of the directions and 
bye-laws framed under section 93 of the Burma Municipal Act, 1898, 
issued to you in respect of the above-pescribed building : Notice is 
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hereby given you that the Municipal Committee require you toalter © 


the said building within 30 days frcm date of your receipt hereof. 
The alterations your are required to make,are :—The 5 feet passage 
behind the building in Fraser Street must not be covered over but 
must be open to the sky (Direction No. 19 and bylaw No. 23).” 


The conviction ‘is in ‘these words, ‘ Not altering the building 


according to bye-law No. 23 and direction.19, Sections 93 (2), 180, 
Municipal Act.” The conclusion of the judgment is as follows : —_ 
“ Mr. Banurji’s argument is that the committee have no power to 
subsiitnte the direction 19, and it is not operative'in law. But the 
‘complainants have such power under section 92 (2) of the Act. We are 
satishied that the accused built his house in contravention of bye-law 
23 and direction 19, and he has failed to alter the same as ordered by 
the complainants.’ ; 


One objection of the petitioner is that No. 23 of the bye-laws framed 
under section 93 does not require any space to be left open to the sky. 


Respondent’s counsel did not rely strongly on this bye-law, and I think’ 


‘it is clear that the objection is sound. 


The next objection is that as’ the complaint prays for a sammons 
under section 93 only, the bench had no jurisdiction to try the accused 
for an offence under section 92. Mr. Giles contencled that section 195 

of the Burma Municipal Act renders section 246 of the Code of Criminal 
Procedure totally inapplicable to trials of offences under the Municipal 
Act. I am unable to take this view. Doubtless the complaint in the 
present case would not givé the bench jurisdiction to try the accused 
(e.g.) under section 174 for picketing bullocks on the public street; 
but as the complaint gives the accused full notice of the facts alleged 
against him, I have not the least doubt that the Court has jurisdiction 
to try him and convict him of any offence constituted by those facts or 
any of those facts, no matter what section may have been rightly or 
‘wrongiy cited in the complaint, or even if no section were so cited. 
So far as section 190 !1) (a) is concerned no mention of any section is 
required. What the section requiresis facts. Itis the Magistrate’s 
duty to say whether the facts alleged constitute an offence. 


_ The formal finding in this casc is not quite accurate ; it quotes a 
wrong section. But the judgment leaves no room for doubt that the 
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conviction was for disobeying the direction issued under section 92, 
The mention of the bye-law was mere surplusage, though it was based 
on amisconstruction of the bye-law. From beginning to end of the 
case there was no sort of ambiguity or vagueness in anybody’s mind 
above the nature of the act complained of. What accused put forward. 
in his appeal was that the committee had no power to subsiitute 
direction 19 under section 92 for the bye-law under section 93. This 
ground was not taken before mé, and is clearly untenable. The 
direction is well within the powers confer red by section 92, sub-section 
(2), clause (c). 

The last objection is that direction 19° was notin point ‘of fact 
disobeyed, because the passage was only partly covered over. Assuming: 
that the fact is so, I am of opinion thata partial covering over of the 
passage isa distinct violation of the direction. 


_ It only remains for me to say that my finding about the effect of 
neglecting to examine the complainant must not be read as counte- 
nancing a continuance of that pnactice in cases under the Municipal Act. 
The practice is illegal, and must be discontinued. Moreover, the 
provisions of the law in this respect are most salutary, and as necessary. 
in municipal cases as in any others. In King-Emperor v Po Nan 
(2), I made some remarks about the method of instituting municipal 
prosecutions. The officer authorized to prosecute obviously ought to 
be some departmental officer acquainted with the facts. He is the 
person to be examined under’ section am of the Code of Criminal 
Procedure. afte 


I refer to a bench, under section or of the ewer Burma Courts Act 
the question : — 

“ When a complaint, as defined in section 4 of the Code of Criminal - 
Procedure, is presented by the complainant to a Magistrate, and the 
Magistrate records on it that he takes cognizance of the case under 
section 190 (c) of the Code of Criminal Procedure, has the Magistrate 
taken cognizance’ ofit under clause (a) or under clause (c) of snb- 

ssection (1) of section 190.” 


The opinion of the Bench was as fotlows : — 


Irwin, Offg. CJ.—The opinion I esiioated in making this 
reference bas not been changed by the arguments addressed to us by 


_.Mr. Giles. He does. not contend that the information contained in a 


document which is a complaint as defined in section 4 (1) (%) of the 
Code of Criminal Procedure can be regarded ‘as information received 
under section 190 (f) (c). The expression “information received 
‘from any person other than a police officer” clearly mieans only such 
information as does net constitute a complaint nor a police report. 


What Mr. Giles asked us to say iS this. The complaint in this case 


‘is a real complaint as defitied in the Code, and it was received” by the ~~ 


District Magistrate, but he did not take cognizance of the offence on 
receiving the complaint, but on some information which must have 
reached him independently of the complaint. _We are asked to infer 





(2) 4L.BRy 44. 
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this simply and solely from the fact that the District Magistrate signed 
an endorsement made by arubber stamp in which endorsement it is 
stated that he took cognizance under clause (c) of section 190. 


I cannot assent to that view of the case. The endorsement is 
stamped on this complaint, and it commences, ‘‘I take cognizance 
of this case. To say that the Magistrate did not take cognizance of 
an offence on receiving a complaint of facts which constitute the offence 
would, to my mind, be about on a par with saying that 2 and 2.do not 
make 4. 


My answer to the question referred is that the Magistrate has taken 
cognizance under clause (a) of section 190 (1). 


Hartnoll, J—1 concur in the answer proposed by the learned Chief 
Judge. It sezms to me that beyond doubt the District Magistrate took 
action on acomplaint as defined in section 4 (1) (h) of the Code of 
Criminal Procedure. Section 190 (1) of the Code-lays down three 
ways of taking cognizance of an offence :— 


(a) upon receiving a complaint of facts which constitute such 
offence ; 

(6) upona police report of such facts ; 

(c) upon information received from ‘any person other than @ 
police officer, or upon his own knowledge or suspicion, that 
such offence has been committed. 


There is nothing on the recordto show that the District Magistrate 
took cognizance upon information received from a person other than a 
police officer or upon his own knowledge or suspicion that an offence 
has been committed. 


It is clear that he took.cognizance on receiving a complaint, and 
the fact that he noted that he took cognizance under section 190 (i) 
(c) cannot be held to show that he did do so when he really took 
cognizance under section 190 (1) (a). Ifit is true, as is alleged, that 
this is a devise adopted so as to evade the examination of the com- 
plainant on oath, it should cease, and the correct procedure should be 
adopted for the future. 


Ormond, J.—A complaint was submitted to the District Magis tr ae 
who recorded thereon the fact thathe tock cognizance of the offence 
under section 190 (1) (c) of the:Code of Criminal Procedure. The ques- 
_ tion referred is :—Hasthe Magistrate taken cognizance of it under 
clause (a) or clause \c) of section 190 ? 


The answer, I think, must depend upon circumstances. If the 
Magistrate had jurisdiction to take Cognizance of the offence either 
under clause (a) or clause (c) he must be deemed to have taken 
cognizance of the offence under clause (c) as stated by him. Ordinarily 
when a complaint is submitted, the Magistrate would take cognizance. 
of the offence under clause (a) ; but the fact that a complaint has been 
submitted to a Magistrate does nof, in my Opinion, preclude the 
Magistrate from taking cognizance of the offence under clause (c): 
provided he exercises a sound discretion. Suppose a forest officer or 


reventie surveyor sends inareport of an offetce and then dies or is. 


unavailable for examination on oath, the Magistrate (if empowered) 
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could take cognizance of the offence under clause (c), if he thought 


In the present case the Magistrate, under the Municipal Act, had 
no jurisdiction to take cognizance of this offence except under ciause 
(a). In these circumstances I think the Magistrate must be deemed to 
have taken cognizance of the offence under clause (a). . 

The question whether the subsequent -proceedings are vitiated in 
consequence of the complainant not having been examined on oath, is 
not before us, : 


{t find nothing to dissent from in the case of King-Emperor v. Po 


’ Chon (1), referred to in the order of reference as necessitating this 
‘reference. In that case the Chief Judge (Sir Thirkell White) points 


out the proper method of procedure in a trial for an encroachment on 
grazing lands, and gives a correct exposition of some provisions of. the 


_ Criminal Procedure Code. And the conviction was set aside on the 
ground that it could not be supported on the evidence. 


July 29th,. 
1908, 


— 


_ application. 


Criminal 
Appeal | 
No 391 of 
. 1908, 


July 28thand | 


30th, 1908, 


Final order on the application for revision :— aa 
Irwin, Offg. C.J.—In accordance with the finding of the Full Bench 


onthe point of law which Ireferred, and in accordance with my own 
“finding on other points in my order of 24th January 1908, I dismiss the 





Refers Mr. Justice Harinoll and Mr. Justice Ormond ; and referred 
=" to Mi. Justice Irwin, C.S.I., Officiating Chief Judge. 


PO TU v. KING-EMPEROR. — 


Murder—Nature of injury caused—Means of ascertaining intention, ef accused— 
Mur f "Indian Penal. Code, s. 300.. 


A cut Z on the head witha heavy chopper, slicing offa bitof the frontal bone 
and cutting the brain. Z died from the effect of injury, but the medical evidence 
showed that the wound was not certain, although likely to cause death. 

Held,—that A’s intention must be inferred not "nerely from the’ actual con- 
sequences of his act, but from the act itself ; and as the natural consequence of an 
act of the kind in question would be death, A must be presumed to have intended 
to cause death, ~ a ; ; 

Shwe Ein v. King-Emperor, 3 L.B.R., 122, referred to. 


Ormond, J.—There can be no doub{. about the facts of “this case, 


-which are as follows :—The appellant Po Tu and Po Shwe are cousins 


: and brothers-in-law and are both of them grandsons of the deceased 


Shwe Thin. Po Tu abused Po Shwe and followed him up into the house 
‘of Shwe Thin in the evening about dusk. Shwe Thin was sleeping in . 
the verandah ; Po Shwe woke him up and told him that. Po Tu was 
following him to cut him witha da. Shwe Thin said, “ He, Po Tu, what 
isit 2’ whereupon Po Tu cut Shwe Thin onthe right side of the fore- 
head with his da and ran away. Deceased’s wife Ma Pu, his son Po 
Thwe, and his daughter Ma Me were making pots at the end of the 
house. Ma Me and Po Thwe heard the abuse ; they saw Po Shwe run . 
up into the house and Po Tu following him. They heard Po Shwe 
call out that Po Tu had cut Shwe Thin with a da ; and they arrived on 
the scene in time to see Po Tu go off down the. steps. Ma Pu speaks 


Iv.] . LOWER BURMA RULINGS. 307 





to Po Shwe calling cut (as above) and she too saw Po Tu going away. 


They all three state that Shwe Thin saidthat Po Tu had cut him with 


a da. Maung Tank Te (ten house gaung) at once arrested Po Tu near 
his house, when he had a da in his hand with fresh blood ‘on it. The 
appellant’s turban was found in Shwe Thin’s house that night near 
the steps. There can be no doubt that appellant committed the deed. 
In his petition of appeal he states that he was drunk and was in his 
own house at the time. The deceased in his complaint states that EQ 
Tu had been drinking toddy earlier in the day and was drunk. 


The wound was an oblique cut over the right eye slicing away the 
frontal bone to the.extent of 14 inches by 4 inch broad, and on clearing 
away the sliced bone it was found that the brain was cut. Shwe Thin 
died 10 days afterwards from diffused inflammation of the membranes 
of the brain and abscess of the brain, resulting from the injury. The 
medical evidence shiows.that the injury was likely, but not certain, to 
cause death. The learned Sessions Judge has found that the wound 
‘was in its nature likely to cause death. But this finding is not sufficient 
to support a conviction of murder. The accused must be found either 
to have intended to kill Shwe Thin or to have intended to inflict such 
bodily injury as is sufficient in the ordinary course of nature to cause 
death—Shwe Ein v. King-Emperor (1), A man though drunk must 
be deemed to intend the natural or necessary consequences of his act ; 
but the medical evidence does not show that death was the necessary 
consequence of the wound, or that the injury was sufficient in the 
ordinary course of nature to cause death. - 


An injury that is merely likely to cause death is different to an: 


injury which would in the ordinary coursé of nature cause death. The 
first would be a dangerous wound ; the latter a necessarily fatal wound 
in the ordinary course of nature. The cut which causes merely a 
dangerous wound is a different cut to that which causes a necessarily 
fatal wound ; though the ae aa in depth or position might be very 
slignt. : 


A man is presumed to intend the natural or necessary consequences 
of his act.; and in this case the accused's intention must be gathered 
solely from the one act of cutting, there being no premeditation and 
no other acts showing anintention to kill. If the accused’s act had 
caused an injury which in the ordinary course of nature would cause 
death he would be presumed to have intended to cause such an injury ; 
‘and he would then be guilty of murder. But the accused’s act was to 
cause an injury that was merely likely to cause death, and such injury 
was the natural. and necessary consequence of his act. 


‘It might be said that the natural consequence of his act was the 
death of the deceased, and therefore he must be presumed to have 
intended to kill the deceased. To this I would answer that death was 
not the necessary result, in the. ordinary course of nature, of the 
accused’s act;and because the law in connection with culpable 
- homicide draws a distinction,between a dangerous wound and a necessary 


fatal wound, we must look to the nature of the wound which was the 
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immediate consequence of his act. Moreover, if such were a legitimate 
presumption, in all cases where a dangerous wound results in death the 
accused must be deemed to have intended to cause death ; but the law 
draws a distinction between an- intention to cause an injury that is 
likely to cause death, and an intention to cause death. So much for 


the legal presumption. 


Would it then be necessary for a reasonable man to infer, from the 
nature of the act and the circumstances of the case, that the accused 
intended to cause death (as distinguished from an intention to cause an 
injury that is likely to cause death) ? I think not. In this connection 
the fact that the accused was drunk must be taken into consideration. 
The wound was an oblique slicing cut, not a straight cut at the head 
inflicted by the accused when he was drunk and in-a passion and 
without any premeditation. In my opinion we should not be. justified 
in presuming that the accused intended to inflict a- straight cut, or to 
inflict a more severe wound than he actually did. It might with 


“equal reason be presumed that the accused intended to strike the 


deceased on the head with the flat of his da. 


For these reasons I think the offence is culpable homicide not 
amounting to murder. I would alter the conviction to one under the ~ 
first part of section 304, Indian Penal Code, and I would alter the: 


sentence to transportation for life. 


Hartnoll,]—1 agree with my learned colleague that Maung Po 
Tu casued the injury to Maung Shwe Thin that resulted in his death. 
Maung Shwe Thin, in his information to the police, stated that Maung 
Po Tu had been drinking, and this was very probably the case. He 
commenced by abusing Po Shwe, and when the latter challenged him 
he went for Po Shwe with a chopper that is described as follows :— 
“Length of handle about one foot, blade about 11 inches, breadth of 
blade at broadest part 3 inches, weight 73 tolas.". Po Shwe ran on to - 
Shwe Thin’s house. The latter was sleeping on the verandah. OnShwe 
Thin awaking and getting or sitting up, Po Tu struck hima blow 
with the chopper on the head. The medical evidence is to the effect 
that the wound was an oblique and incised one on the right side of 
peg forehead commencing from the outer angle of the right eyebrow, 

Zinches long by#of an inch broad, and slicing away the frontal 
oe to the extent of 14 inches by #aninch. The brain was also cut, 
and this cut was.said to be 2 of an inch long by } inch broad. Maung. 
Shwe Thin was cut on the 27th March, and he died on the 6th Aprii 
The fost-mortem disclosed at the site of the wound a small abscess 

cavity from which pus gravitated into the base of the brain. Death 
is said to have been due to diffused inflammation of membranes of the 
brain and abscess of the brain. resulting from the injury inflicted on the 
head. It was also said Hie the injury was likely, but not certain, ‘to 


cause death. 
The question is of mer crime Maung Po Tu is guilty. The time 
of the occurrence seems to have been after dark; but there was a 


light on the house where Shwe Thin was cut. Shwe Thin says in his 
statement to the police that there was a lamp on the wall of the house. 
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Ma Me says in her deposition at sessions that there was a tin lamp!tin 
the middle room, not in the verandah. Po Shwe to the Magistrates 
said: ‘There was no wall between the verandah and the main roam. 
There was a light of ordinary bazaar tin lamp hanging over the wall near 
me. The light was then reflecting on the verandah.’ He had previously 
stated that he had gone into the main room. It therefore seems to ine 
that any man in his ordinary sober senses could see where he wis 
cutting when he dealt the blow that Po Tu did. Assuming that he 
was in liquor,. forgthe purpose of determining his knowledge or 
intent, he must be considered to have been sober, for, according to 
section 86 of the Indian Penal Code, a person who does an act in a 
state of intoxication shall be liable to be dealt with as if he had the same 
knowledge as he would have had if he had not been intoxicated. The 
question, therefore, is what intentioa had Po Tu sober when he aimed 
a blow at Shwe Thin’s head with a chopper of the size and weight 
described above, and what is the legal presumption as to his inten- 
tion? My learned colleague would gauge it from the nature of the 
injury inflicted on Maung Shwe Thin. I am of opinion that that is 
nol the correct manner in which to gauge it. Very often the 
nature of the injury inflicted affords most valuable evidence as to what 
the intention was; but in my opinion it is not the only way of gauging 
intention. Every case must be taken on its merits. Intention must 
almost always, if not always, necessarily be a state of mind prior to the 
actual act being accomplished. The law recognized this in paragraph 
3 of section 390 of the Indian Penal Code, where it does not say the 
‘bodily injury inflicted but the bodily injury intended to be inflicted. 
The act here is one of aiming at and cutting the head of another man 
‘with a most formidable chopper. Before Po Tu aimed and cut, he 
must have had this intention. He followed up his intention with the 
cut, and death ensued in. consequence. Every man must be presumed 
‘to intend the natural or necessary consequences of his own act. What 
is the natural consequence of aiming at and cutting the head of another . 
with this formidable chopper? In my opinionit would be death. We 
must presume that Maung Po Tu meant to give Shwe Thin a fair and 
“square blow on his head. His conduct was such prior to his giving 
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this blow as is in my opinion sufficient to allow this presumption to be | 


drawn. He was in a quarrelsome and savage mood. ! cannot for a 
moment think that he merely meant to slice off a bit of the frontal 
bone, or.-to cut off a bit of the ear, or to strike with the flat of the. 
‘chopper, in which cases it might be held that he did not intend to 
cause death. I must hold that he meant to give an ordinary fair an 


‘Square cut on the head. ; 


The fact that he merely sliced off a bit of the frontal bone and did 
not cause death on the spot cannot in the present case, in my opinion, 
“be a guide in determining hisintention. He may have made a bad shot. 
-Maung Shwe Thin may have moved. The making a bad shot, 


' the moving of Shwe Thin, would be elements that could not enter into’. 


his intention. His intention was fixed before, and at the time of 
dealing the blow, and as I have said before I consider his intention 
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must be taken to be the dealing of an ordinary fair and square cut on 
Maung Shwe Thin’s head with the formidable chopper before the 
Court. .The natural consequence of such a blow would, in my opinion, 
be death. I therefore find that Maung Po Tucut at Shwe Thin with 
the intention of causing his death ; and as death ensued in consequence 


-l would find him guilty of murder. With regard to the sentence it 


does not seem that there was any great provocation. Po Tu was in a 
quarrelsome and savage mood. He objected to Po Shwe’s lending a 
maunglet and abused him. Po Shwe dared him, and then when 
Po. Tu went for him he ran away.. The act ensued. I would confirm 
the sentence of death. : 


As my learned collegue and myself hold different opinions the 
case will be laid before the learned Chief Judge under section 429 of 


. the Code of Criminal Procedure. 


Traian, Offs. C.J.—There is no doubt about the external facts. 
in this case. The appellant on 27th March cut his grandfather Po 
Shwe Thin on the head with a heavy chopper, slicing off a bit of the 
frontal bone 14 inches long .by 4 inch broad, and cutting the brain. 
He died on the 6th of April of diffused inflammation of membranes: 
of the brain and abscesses. of the brain resulting from the injury 
caused by the chopper. His life was in danger from the first, but the 
injury was not certain to cause death. . : 


There is no doubt that the appellant caused Po Shwe Thin’s 'S. 
death. The only point on which my learned colleagues have differed 
is the intention which should be imputed to the appellant by inference: 
from the proved facts. 


J do not think it is necessary to ‘Seoul from the proposition ‘that 
in this particular case the accused’s intention must be gathered solely 
from the one act-of cutting, but I cannot agree that it must be gathered 
solely from the effects of that act as disclosed in the medical evidence. 


. Such an inference necessarily implies that the accused intended to cut 


a slice off his grandfather’s head of the precise size that he did in fact 
cut off, without varying a hair’s breadth one way or the other. Not 
one manina million is capable of doing that. Suppose the accused 
had taken the chopper with both hands and struck with sufficient force: 
to cleave the skull from forehead to chin, but had missed his aim and only: 
slightly grazed the forehead, would it be possiblé to avoid the inference 
that he intended to cause Jeath? Or suppose a man fires a. bullet at 
another, misses his heart by an inch or two, and pierces the lung. A 
bullet wound through a lung, I believe, is not necessarily fatal, but if 
in the case I put il did prove fatal, I have no doubt that the. crime 
would be murder. 


In the present case then I would infer the accused's intention from 
his act, but not solely from the consequences of that act, I think it is. 
a matter of common knowledge that the result of cutting a man on the: 
head with a heavy chopper is generally death, and the appellant must. 
‘be held to have known that that is the natural consequence of ‘such. 
an act ; and he must a be presumed to have intended to- 
cause death. 


1.1 _ LOWER BURMA RULINGS. 3ii 





Section 86 of the Penal Code does not establish any presumption 
of law relating directly to intention, but it binds us to treat the 
appellant as having the same knowledge as ke would have had if 
he had been sober, and intention in this case is an inference from 


knowledge, 


For these reasons I think the conviction of murder is correct. 
No provocation of any kind was given by the old man. I think the 
sentence of death should be confirmed. 

The result is that appeal of Nga Po Tu will be dismissed. 





Before Mr. Justice Irwin, C.S.J., Officiating Chief Judge, and 
Mr. Justice Ormond; and referred. to Mr. Justice Hartnoll. 


KYAW WE wv. KING-EMPEROR. 


p Attempt, to murder—Nature of ingury caused—Means of ascertaining intention 
of accuscd—Indian Penal Code, s. 307, 


It is not essential, to justify a conviction under section 307 of thé Indian Penat 
Code, that bodily inajury capable of causing death should actually have been 
inflicted. Although the nature of the injury actually caused may often give 
considerable assistance in coming toa finding as to the intention of the accused, 


such intetition may also be deduced from other circumstances, and may. even, in - 


some cases, be ascertained without any reference at all to actual wounds. 
| Shwe Nwev. Queen-Empress, $.J., L.B., 466, overruled, 


Irwin, Offg. C.J] —There is no doubt at all about the facts of this 
case. Myat Pu was sitting in the house of Po Se, when appellant 
Kyaw We came in.on some business. He asked for a da to cut fire-- 
wood, and Po Se said he had none. Myat Pu pointed to a da which’ 
was lying on the floor. Kyaw We took it up and went into the house. 
_ A few moments later Kyaw We attacked Myat Pu from’ behind, and 

cut him first on the neck-and then on the shoulder blade. Kyaw We. 
was then seized by Lun Bye, and after a struggle which lasted some 
time was disarmed’ by Lun Bye and Po Se. Accused’s defence that 
-Myat Pu pulled his hair and he only waved the da is obviously untrue. 


The cut on the neck was 14 inches deep, and reached down near 
the spine. .The other cut slice. the shoulder blade to a length of 
about. half an inch. Neither of the wounds endangered lile, and 
Myat Pu was less than 20 adage incapacitated from following his 


ordinary pursuits. 


The Magistrate, after consulting some dictionaries, came. to the 


conclusion that the slicing of the shoulder blade.was not a fracture - 


within the meaning of section 320, seventhly, Penal Cocle, and he 
therefore framed a char, ge of causing hurt by a da, section 324,. but he 
subsequently added a charge of an offence under section 307, Penal 
Code, and convicted the appellant on ‘that charge.” 


In my opinion slicing of the. bone is a fracture, and the wound on. 
the shoulder constituted grievous hurt ; but that is a minor. point. 


1908, 


Po Tu 
v. 
KING- ., 
EMPEROR, 


Criminal 


_ Appeal No. 


| 348 of 
1908, 


August 7 tig 
1908, 


"1968. 
Kyaw WE 
a. 
KING- 
EMPEROR. 


— 


31:2 LOWER BURMA RULINGS. [VOL 








The Magistrate in ints judgment referred to the case of Nea! Shwe 
Nwe v. Queen- Empress (1), which was very similar to the present case’ 
except that the injuries were more severe ; ove .cut fractured the skull, 
another cut through the cheek into the mouth, and a-third was on the. 
shoulder, an inch deep. There was-no evidence that the wounds were 


‘dangerous to life and therefore the learned Judicial Commissioner held 


that acctised could not be presumed to know that by his acts he was- 
likely to cause death, and that therefore he could not be convicted of 
é@ither attempt to commit murder or attempt to ccmmit culpable 
homicide, and he altered the conviction to voluntarily causing grievous 
hurt. The head note to the report is in these words: “In the 
absence of any evidence to show that the wounds inflicted by the 
accused on the complainant are dangerous or likely to cause death, the 


accused cannot be convicted of attempt to murder ‘section 307 of the . 


indian Penal Code) or attempt to commit culpable homicide (section 
308 of the Indian Penal Code).” This seems to be a correct’ precis or 
the ruling. 


e 


The Magistrate, while noticing this ruling, disregarded it, and his 


’ finding plainly conflicts with it. In the absence of any ruling of the 


Chief Court the Magistrate was bound by that of the Judicial ‘Com- 
missioner, and was not.at liberty to set it at nought, ! 


But in my opinion the Judicial Commissioner’ s juderweet does not 
contain a correct exposition of the law.: The offence which is called 
shortly in the marginal index to section 307 “attempt to murder’’ does 
not depend at all on the nature of the hurt actually inflicted.’ It is an 
offence which may be committed without inflicting any hurt at all. 
This is clear even ‘fiom the first illustration to the section :—‘‘A shoots: 
at Z with intention to kill him under such circumstances that, if death 
ensued, A would be guilty of murder. A is liable to punishment under 
this section. ” Obviously the offence is complete even if the bullet 
misses Z altogether, It is true that in-most cases:thé nature of the 
wounds are of considerable assistance in coming to a finding as to the 
intention with which the accused acted, but the intentidn may be 
ascertained in some cases without reference to the:-wounds at all, 


In the present case the first wound narrowly missed cutting’ the 
spine. The: accused attacked Myat Pu. in. a treacherous manner 
from behind without any provocation and without even the shadow: of 
an-altercation. He gave Myat Pu a very severe cut on the neck, and 
cut him again after he fell. The act of*inflicting a deep cut on the: 
meck is an act capable of causing death, and everybody knows that it 


_is:very likely to cause.death. ‘The correct inference from the facts is, . 


in my opinion, that the appellant intended to cause bodily injury 
sufficietit in'the ordinary course of nature to cause death. I think the: 
conviction’ ‘of an offence under séction 307 is fully justified. 


The sentence. of. seven years’ transportation is appropriate. I 
would. dismiss the appeal. ‘ : 





(1) S.Ji, LBs, 466. 
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As my learned colleague does not agree with me, the appeal will be 
laid before Mr. Justice Hartnoll, under section 429 of the Code of 
Criminal Procedure, for disposal. 


Ormond, J,—There can be no doubt that the appellant inflicted the 
injuries as alleged: but in my opinion the conviction under section 
307 of the Indian Penal Code cannot be sustained. Under section 307 


the act must be such as would in the ordinary course of everts have . 


caused death or would be likely to have caused death. Here the 
appellant’s act was causing an injury which was not capable of causing 
death. I would alter the conviction to one of voluntarily causing 
grievous hurt by a dangerous weapon, under section 326 of the Indian 
Penal Code, and I would confirm the sentence. 


Hartnoll, J—This isacase that has been referred to me for dis- 
posal under section 429 of the Code of Criminal Procedure. It is 
unnecessary to set out the proved facts again as they have already 
been set out bythe learned Chief Judge. Both my. learned colleagues 
have come to the finding that Maung Kyaw We caused the injuries he 
is alleged to have caused, and after perusing and considering the 
evidence I have come'to the same conclusion: Maung Kyaw We for 
no proved reason approached Maung Myat Pu treacherously from 
behind and with a dama of the following description—224 inches long. 
the handle being 104 inches long and the blade 12 inches*long, breadth 
of blade 2 inches, weight 70 tolas—aimed at and cut Maung Myat Pu 
on the neck and shoulder. The wound on the neck was on the left side 
and was 4 inches long by # inch broad by 14 inches deep and it 
reached to near the spine. That on oe shoulder was on the tight 
shoulder blade and was 2 inches long by ¢ inch broad by 4 inch deep, 
slicing the shoulder blade bone and in: a slanting position, There 
was a. third slight injury on the neck which would appear to have 
been inflicted by the same blow as caused the secondinjury. Maung 


Kyaw We has been convicted under section 307 of ‘the Indian Penal. 


Code, which runs as follows .—‘‘ Whoever does any act with such 
intention or knowledge and under such circumstiuces that if he by. that 
act caused death he would be guilty of murder, shall be punished, etc.” 
The acts of Maung Kyaw We were to aim at and cut Maung Myat Pu 
with the deadly weapon described andin the manner.described. From 
these acts must be deduced hisintention, If his intention was to cause 
death or bodily injury, the bodily injury intended to be inflicted 
being sufficient in the ordinary course of nature to cause death, then in 
my opinion he has been rightly convicted. Every man must be: 
assumed to intend the natural or necessary consequences of his own act. 
What is there in this case to deduce Maung. Kyaw We's intention 
from? There isthe size of the weapon he wielded and its nature, 
There is the approaching from behind. There is the cutting onthe 
neck, a very vital part of the body, and on the vicinity of the neck. 
There is also the nature of the injuries inflicted. Intention. cannot in 


my opinion: be correctly inferred merely from a consideration on‘the 
injuries inflicted—the results of: the act-though in many cases the’ 


nature of the injuries forms a valuable® piece'of evidence in deducing 
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it; but it must.also be deduced from a consideration of the whole facts 
of the case. Here the question resolves itself into this: What inten-. 
tion should be imputed to Maung Kyaw We approaching Maung Myat 
Pu stealthily from behind and cutting him on the neck so as to infice 


the very serious injury described, and then following the first blow up 


with another in a slanting direction on the shoulder blade and neck ? 


‘It should be noted that he was then seized and, in spite of his struggles.. 
‘restrained from causing furtherinjury. In my opinion he could have 


had no less an intention than of causing the death of Maung Myat’ 
Pu. Iam therefore of opinion that he has been rightly convicted. 
The sentence is not in my opinion excessive, and I dismiss the appeal. 





Before Mr. Justice Irwin, C.S.L, Officiating Chief Judge. 
KING-EMPEROR v. PAW YAN. 


Possession of opium: not purchased from Government—Illegal possession of opium 
hs RSP, sumption from tvidence—Opium Act,ss..9 (c), 10, 


- The aida was foundin possession of three tolas of opium five days after his last 
purchase of that amount recorded oft his corisumption slip. The Magistrate pre- 
sumed that he must have consumed haifa tolaa day, and that therefore the three 
tolas in his posses ion could not be opium purchased ‘from Government. Ihe 
defence wasthat accused had consumed only opium borrowed Bett friends in the 


meanwhile, 

Held,—that the Magistrate’ 's presumption was not justified. 

The following. reference was ‘made by the District “Mabistrate of 
Henzada, under secticn 438 of the Code of Criminal Procedure :—_ 


I forward: this case to the Chief Court as I think that” accused has. 
been convicted on insufficient evidence. He was found in possession 
of only three tolas of opium on.the 9th-June and it was proved from his. 
consumption slip that he had purchased. three tolas on the 4th June, » It. 


‘was presumed that he must have consumed 3 tola a day and he could 


not therefore have been in possession of three tolas which he had pur-_ 
chased from Government. 


His defence was that he bad borrowed opium fey his friends, so that 
he had not consumed the opium which he had bought from the shop 


..on the 4th June. I hold that the presumption under section 10 of the 


Act does not apply toa case of: this‘kind. “Rule 14 (page 19, Opium 
Manual)! lays down'that a non-Burman:‘can possess 3 tolas-of Govern- 
ment opium which he has bought from Government or’ a. licensed 
vendor.. The accused stated thathe had bought the opium froma’ 
Government: shop, and the contrary could not be proved. by ‘the 
prosecution. It’séems tome therefore that he should not have been 
convicted. As there Hee been other. presenters of this kind, I ask 


fora ruling: . 


The following order. was ‘passed by— Se wR 

Trwin,. Off. C.J.I agree with. the Disiiet. Raeicite that. the 
Additional: Magistrate was not justified in drawing the inference which 
che. drew from. the proved facts. ..I,set aside the conviction and sentence. 
and acquit Paw. Yan.and direct the fine: be refunded... ie 
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Full Bench—(Criminali Revision.) 


Before Mr. Justice Irwin, C.S.1., Officialing Chief Judge, 
Mr. Justice Hartnoll, and Mr. Justice Ormond. 


‘KING-EMPEROR ». THA BYAW. 


Cheating—‘ Fraudulentiy’ Meaning of —Purchase of opium by personation—Indian 
Penal Code, s. 415—-Duly of High Court in revision—Ulegal joinder of 
charges—Misjoinder— Crimitel Proccdure Code, ss, 233, 234, 439. 

The accused; by giving a false name and address, succeeded in purchasing at 
a Government opium shop a certain quantity of opium which would not have been 
sold to him if he had not practised this deceit, 

Held (Irwin, C.J., dissenting)—that he committed the offence of cheating aS 
defined in section 415 of the Indian Penal Code. 

Meaning of the word “ fraudulently ” discussed. 

The accused was tried at one trial for committing eleven different offences of 
the same kind, 

Held,—that although the joinder of charges. was illegal and the conviction 
therefore bad, the High Court was not bound to interfere in revision as the accused 
did not appear to have been prejudiced by the misjoinder, bat had pleaded guilty 
and had made no application for revision. 

Qte:n-Empr:ss v. Abbas Ali, (1896) LL.R. 25 Cal., 512; PJ., L.B., 437; 
Kedar Nath Chatlerjee vy. King-Emperor, 5 C.W.N., 897; Queen-Enpress v, 


Muhammad Saeed Khan, (1898) I.L.R: 21 All, 1133; Quecu-Empress v. Sosht 


Bhushan, (1893) I.L.R. 15 All., 210; Crown v. Po Lu, 1 L.B.R., 357: Kotamraju 


Venkatroyadu, 1 Weir’s Criminal Rulings, 538a, 4th edilion ; Regiza v. Toshack,. 


4 Cox, Cr. C.,38; Quecn-Empress v. Vithal Narayan, LL.R. 13 Bon., 515, Note; 
Subrahmania Ayyar v. King-Emperor, (1901) LL.R. 25 Mad., 61; referredto. «| - 


King-Emperor v. Yena,4 L.B.R., 49; Ala Dya -v. King-Emperor, 41 Punjab. 


- Record Cri. Jts., 11 ; followed. 

Irwin, Offg. C. J. —Tan Sein, a Chinaman, pleaded dull: ‘to the 
following charge :—‘ That you, in July and August 1907, at Henzada 
cheated in the following manner. You are resident of Daunggyi and 
obtained from Zalun shop in July and August 1907 in the name of 
_Htan Sein, son of Win Yom, supply of opium according to the allowance 


fixed for you. During the same months you wentto Henzada shop 


. and bought 33 tolas of opium in the name of Tha Kyaw, son of Sit Ni, 
resident of Shwegu quarter. Thus you obtained more opium than 
you are allowed to consume; and thereby committed an offence 
‘punishable under section 417 of the Indian Penal Code.” 


The Sessions Judge has sent up the record for orders, on two 
grounds. He thinks the accused’s acts were not fraudulent (and if so, 


no cffence was committed ; and there wete several transactions, Con- | 


siderably more than three, and their joinder in one charge was illegal. 


The éxpressions in the. charge “the allowance fixed for you ” 
and “ more opium than you are allowed to consume” require explana~- 
tion. The District Magistrate was asked about this, and he refers to 


Opium Direction 71 and the policy of the Local’ Government, not to. 


‘any law or rule having the force of law. 


- Under rule 14 (ii) any non-Burman may possess opium not 


exceeding three tolas in weight which he has bought from Government 
or from a licensed vendor. There is no law limiting his daily or 
monthly consumption. 
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One of the conditions of a license for retail vend of opium (Form 
VIM) is that the licensee shall not sell without the permission of the 
Resident Excise Officer to one person in one day more than three 
tolas of opium. Itis clear then that the vendor is not legally bound 
to supply every comer with as much opium as he chooses to buy; on 
the contrary the maximum. amount he may sell is strictly limited, and 
he is under the orders of the Resident Excise Officer. 


Under rule 68, which has the force of law, every retail vendor is 


‘required to keep a daily account of sales of opium in a form in 


which there is a place for the name of the purchaser, whether Burman 
or non-Burman, and the amount daily sold to each person. 


Direction 71, which has not the force of law, lays down that it is 
the duty of the Resident Excise Officer to prevent siles of opium to 
any purchaser in excess of his probable consumption or means of 
purchase. 


’ Now, to determine whether the offence of cheating was pee 
by. Tan Sein, we have to look to the words of section 

“Whoever, by deceiving any persori, fraudulently or aishaneatiy 
induces the person se ceceived to deliver any property to any person.” 
‘There is no doubt that the Resident Excise Officer at Henzada was 
deceived by Tan Sein giving a false name and representing himself to 
‘be a resident of Henzada town. And having regard to rule 68 and 
direction 71 it is obvious that if Tan Sein’ had given his true name 
and address, the Resident Excise Officer would have refused to let 
him buy any opium. In consequence of the deception he supplied: 
him with opium, g 


The deception was not dishonest, asit would not cause wrongful 
loss to anybody, nor would it cause wrongful gain to. Tan Sein. He 
is legally entitled to possess as much opium as he can induce the 
Resident Excise Officer to permit him to buy, so long as he does not 
possess more than three tolas at one time. 


It remains to be considered whether the deception practised by 
‘Tan Sein was fraudulent. 


In Queen-Empress v. Abbas Ali (1), five Judges at the Calcutia 
High Court held that the word.“ fraudulently" is used in the Penal 
‘Code in a sense not covered by “dishonestly,”’ and is not confined to 
transactions of which deprivation of property forms a part ; but they 
‘did not define the necessary elements of a fraudulent act: 


In Kedar Nath Chatterjee v. King-Embperor (2), the accused bad 
produced ina Civil Court a forged bond which was a fac-simile of a’ 
genuine bond. It was not proved that the genuine bond had been 
discharged; therefore the accused’s act was not dishonest, but it 


‘was nevertheless held to be fraudulent, and the conviction under 


section 471 was upheld. This does not afford much i hele in the 


_spresent.case. Be a cee ee ee eee 








(11. (1896) L.R. 25 Cal. 512; PJ. L.B., 437. * (2) 5 C.W.N,, 897. 
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In Queen-Empress v. Muhammed Saced Khan (3), the learned 
Judge quoted some observations of Sir James Stephen in his History 
of the Criminal Law of England, viz.— 

Whenever the words “fraud” or “intent to defraud” or ‘fraudulently ” 
occur in the definition of a crime, two elements at least are essential io the com- 
mission of the crime; namely, first, deceit or an intention to decetve, or in some 
cases mere secrecy; and secondly, either actual injury or possible injury, or an 
intent to expose some person either to actual injury ot toarisk of possible injury 
by means of that deceit or secrecy. This intent is very seldom the only or the 
principal intention entertained by the fraudulent person, wh ose principal object in 


nearly cvery case is his own advantage a 

_& practically conclusive test as to the fraudulent character of a deception for 
criminal purposes is this——-Did the author of the deceit derive any advantage from 
it which could not have been had if the truth had been known? If so, itis 
hardly possible that the advantage should not have had an equivalent in loss or 
risk to some one else, and if so, there was fraud. 


If the ‘‘ practically conclusive test ’’ just described were applied to 
the present case, without regarding the rest of the passage, Tan 
Sein’s act would at once be pronounced fraudulent, for Tan Sein 
obtained by deceit a quantity of opium which he would not have 
obtained without deceit. But if we look for the “actual i injury or risk 
of possible injury” to some other person, or the ‘ equivalent in loss or 
risk of loss to some one else,"’ what do we find? The object of Govern- 
ment in framing the rules and directions under the Opium Act is to 
restrict the consumption of opium in order.to prevent persons who are 
deficient in self-control from injuring themselves physically and morally 
‘by over-indulgence in the drug. It may be taken that the-deception 
practised by Tan Sein tends in some small degree to defeat that 
object, but it appears to me that the risk of injury to some persons 
unknown involved in the success of the deception is too remote .and 
too meagre to be taken as fulfilling the condition suggested by the 


eminent jurist. 


Moreover, causing risk of j injury to some persons unknown who have 
nothing to do with the person deceived does not seem to fulfil the 
condition laid down in section 25, Penal Cocle. 


In Queen-Embpress v. Soshi Bhushan (4), it was said'that a forged 
certificate by which a person gained admission to a law class was 
fraudulently made because he thereby obtained an advantage, or a 
privilege, which without such deception could not have been obtained ; 


‘but the advantage was also held to be wrongful gain, and the act was. 


not only fraudulent but also dishonest. 


In Crown v. Po Lu (5), a late Chief Judge of this Court, without 
discussing the exact meaning of the word “ fraudulently, ” held that a 
Burman who went to an opium shop with another Burman’s ticket and 
by personating that other obtained opium was guilty. of cheating. 

” The distinction between that case and the present one is that a Burman 
could not obtain any opium from the shop without being registered 
{the ticket is the certificate of registration) and that not being 
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registered he was not legally entitled to possess any opium. It does 
not appear that the case was argued. 


Without expressing any opinion abrsthien the last-mentioned ruling 
is correct or not; 1 think Sir James Stephen’s view is correct, and there 
was no fraud in the present case, .1 would set aside the conviction 
and sentence, and direct that the fine be refunded. 


As my learned colleagues find that cheating has been committed . 
there remains the question of misjoinder of charges. I think the trial 
was bad for misjoinder, but I agree that we are not bound to set aside 
the conviction for that reason in revision, and that there is no reason 
why we should set it aside, the accused having pleaded guilty. 


Hartnoll, J.—As the facts have been already get out by the learned 
Chief Judge it is unnecessary for me to set them out again. Itis 


clear that Tan Sein alias Maung. Tha Byaw by deceitful..means -: 


obtained more opium than he would otherwise have done, and the ques- 


. tion is whether his. conduct has been fraudulent. The meaning of the 


word “fraudulentiy’’ was. very carefully discussed in the case of 
Kotamraju Venkatroyadu (6), and in his judgment in that case the 
learned Chief Justice refers to the observations of Sir James Stephen 
on the meaning of “ fraud” or “intent to defraud. ” or “ fraudulently.” 

Sir James Stephen stated that whenever the words “ fraud” or “intent to 
defraud” or “ fraudulently ’ occur in the definition of a crime, two ele- 
ments at least are.essential to the cominission of the crime ; namely, first, 


' deceit, or an intention to.deceive, or in some cases mere secrecy ; and 


secondly, either actual injury or possible injury or an intent to expose 
some person either to acutal injury or to a risk of possible injury ‘by 
means of that deceit or secrecy. The meaning of the word “‘ defraud” 
as used in section 25 of the Penal Code was also discussed in the case 
above quoted and-also in-the case of Queen-Empress v. Abbas Ali (1}, in 
which it was held that the word ‘“ defraud”’ was of double meaning in 
the sense that it either may or may not imply depr ivation. In the same 
case the learnecl Judges, in comparing the word “ fraudulently " with 
the word  dishonestly,” expressed the view that the word 
“" fraudulently’ should not be confined to transactions of which depriva- 
tion of property forms a part. The case of Regina v. Toshack (7) 
was also referred to by them, and this was a case clearly where there 
was no deprivation of property. Benson, J., in the case first mentioned 
by me further refers to illustration (k) to section 464 of the Indian 
Penal Code, which makes it a fraudulent act for one man ‘without the 
authority of another man to write a letter and sign it in that othex’s 
name, certifying to his character and with the. intention thereby. of 
obtaining employment under a third person. There is clearly in this 
instance no deprivation of property. In the case of Queen-Empress v. 
Vithal Narayan (8), the learned Judges, in discussing the illustration 

quoted above, mention with approval apparently a ruling of LeBlanc, — 
J., that ‘by fraud is meant an intention to deceive ; whether it be from 





(6) 1 Weir's Criminal Rulings, [| - (7) 4 Cox, Cr. C,, 38. 
33a, 4th edn. | (8) LL.R. 13 Bom. 515, Note, 
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any expectation of advantage to the party himself or from the ill-will 
towards the other is immaterial.” It certainly seems to me that. the 
word ‘‘ defraud ” does not necessarily mean deprivation of property and 
that this is clear from illustartion (4) and section 464. It is unnecessary 
to discuss whether the ruling of LeBlanc, J., should be followed in 
deciding what constitutes fraud punishable by the penal law, as for the 
purposes ‘of the present case IJ am of opinion that it is sufficient to 
adopt the definition of Sir James Stephen and that it may be taken 
that, if both the elements mentioned by that learned jurist are present 
in the case under discussion, there isno doubt that there has been 
fraudulent conduct within the meaning of section 415 of Indian 


Penal Code. It seems to me that in the case alleged against Tha Byaw - 


alias Tan Sein both these elements are present. A perusal of 
directions 71 and 7!A inthe Burma Opium Manual, 1904, shows that 
Government desires to limit the supply of opium to a consumer not 
only to prevent excessive consumption by himself but to prevent his 
disposing of the drug to those forbidden by law to ‘consume it. A 
perusal of rules 14, 26 and 28 show that as regards Burmans only a 
limited number of them can legally possess opium. Only those who 
have been registered some time in the past can now possess the drug 
unless the proviso to rule 28 can be pleaded, and there must be very few 
-of such cases. These rules have obviously been framed to prevent the 
consumption of opium generally by the Burmans, as it is considered 
deleterious to them; and when Government prohibits the consumption 
of a drug in such a manner, I think that the Courts must consider hat 
to supply to those prohibited from consuming it must cause actual 
injury to them or at least possible injury or risk of possible inju y to 
them. Where therefore a man by deceil gets possession of more crium 
than he would otherwise be able to: get hold of, there is alway- the 
-danger—not remote in my opinion, but immediate and present—of his 


hawking it about to those prohibited from usingit. This so disposing of . 


the drug must happen constantly ir Burma from the ordinary course of 
human nature, and it is a matter of common knowledge that.it does. I 
consider that the injury, or’ possible injury, to the Burman nation 
from the unlawful hawking of opium is far greater and immediate than 
the possible injury from the harm caused to the public at lar e by 
unauthorized persons fabricating certificates soas to enable them to sit 
at examinations which the recent course of judicial decision in Indi: has 
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held to be fraudulent. I must therefore hold that on the facts prcved . 


against Maung Tha Byaw alias Tan Sein. his conduct is fraudulent 
‘within the meaning of section 415 of-the Indian Penal Code. 


The next question arises as to whether trial is invalidated by 


misjoinder in that eleven different transactions have been lumped 
together in one charge. Misjoinder there has been unquestionably, 
and uaoder the ruling of their Lordships of the Privy Council in the case 
of Subrahmaia Ayyar v. King-Emperor (9), section 537 of the Code 
of Criminal Procedure cannot be applied to cure the illegality. Butin 
this case Maung Tha Byaw-has not personally applied for revision, and 
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the powers of this Court are discretionary under section 439 of the j 
Code. In the cases of King Emperor v. Yena (10) and Ala Day v. 


| King- Emperor (11), this Court and the Punjab Chief Court refused to 


interfere in the exercise of their discretion. Jn the present case no 
injustice seens to have resulted. Maung Tha Byaw pleaded guilty 
and clearly quite understood what he was pleading to. Im my opinion 
a wise disrcetion would be exercised by. not interfering. | would not 
interfere with the conviction and would return the record. 


Ormond, J—The accused by means of deceit obtained opium 


_ which he would not otherwise have obtained, 7 é.,he obtained goods by 


false pretends. He acted “ dishonestly ” within the meaning of -the 
Penal Code, sections 24, 23, because by means of deceit he gained 
opium which was not his own, and which he would not have gained 
but for the deceit, 

It matters not, I think that he paid the usual price. If, paving 
given his true name and address, he would have been entitled to this 
opium at double the price that would have been charged him if the 
had resided at another place he would clearly be guilty of ‘cheating, 
if he obtained at the lower price by a false representation as to 
his’ residence ; so, too, it he obtains it (asin this case) by means of a 
false repr esentation, when he would not have been able to obtain it at 
any price without such deceit. 


In my opinion the accused is ‘guilty of cheating under section 417 

of the Indian Penal Code. 
‘1 do not think the conviction should be set -aside because of the 
joinder of eleven charges, for the reasons stated by Mr. Justice Hartnoll. 


Full Bench—(Civil Reference.) 


_ Before Mr. Justice Irwin, C.S.14 Officiating Chief Judge, 
Mr. Justice Hartnoll, and Mr. Justice Ormond. 


Inve THE NETHERLANDS TRADING SOCIETY.* 


Young — Government Advocate. | Higinbotham—{lor opposing parties, 
Bill of exchange—Stamp duty ow. second of exchange—Indian Stamp Act, 1899,. 
' ss. 2 (2) (3), 67, Schedule I, article 13. : 
A second of exchange payable on demand does not require to be stamped when 
the first of exchange has been stamp.d with a stamp of one anna. 
The following reference was made by the Financial Commissioner,’ 
Burma, under section 57, sub-section (1), of the Indian Stamp Act :— 
‘This is a reference from the Collector of Rangoon under section 56 
of the Indian Stamp Act, 1899, in which he asks for the decision. of the - 
Financial Commissioner upon the liability to stamp duty of the second. 
parts of bills of exchange payable on demand, It came to'the notice 
(10) 4 L.B.R, 49. l (11) 41 Punjab Record, Crl. Jts., 11. 
* Inthe matter of a referencé made by the Financial Commissioner, Burma, 
under section 57, sub-section \1),-of the Indian Stamp Act, ‘1899, as amended by 
the Lower Burma Courts Act, 1900, Schedule 
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of the Collector that the Netherlands Trading Society wasin the habit 
of drawing its bills of exchange in two parts and stamping the first 
part only with a stamp of-one anna. The second part was issued 
without a stamp, and the practice of the bank was to impress on the 
second part with a rubber stamp a statement to the effect that the first 
of exchange had been duly stamped. 

2. The Netherlands Trading Society was called on by the Collector 
to show cause agianst a prosecution. They stated that the practice of 
stamping only the first part of bills of the exchange was adopted some 
years back under legal advice to the effect that it was in. accordance 
with the law, and that they were not aware that any exception could 
be taken to it. They proceeded to argue that the second of exchange. 
was not liable to stamp duty. They point out that article 13 of. 
Schedule I of the’ Stamp Act deals. with three classes of bills of 
exchange, namely:— . 

(1): Those payable on demand; 
(2) Those payable otherwise thar on demand but not more than 
one year after date, and 
(3) Those payable more than one year after date. 
They. point out that the schedule provides for stamping each part of a 
set in the second class of such bills, but that in the first and’ third 
classes no obligation to stamp each part is imposed by the schedule, 
and they contend that the single duty of one anna for the first Class 
and a single payment of the duty payable on a bond -for the third class 
‘are sufficient. They also point out that. according to section 132 of 
the Negotiable Instruments Act, the several parts of a bill of exchange 
constitute only one bill. With reference to section 67 of the Stamp 
Act they contend that it is applicable only to cases where the Legisla- 


ture has made special provision for the separate stamping of separate — 


parts of bills. The Trading Society ask that the matter-may’ be 
adjudicated by the Chief Court, and they submit a bill for ee siet 
under section 31 of the Stamp Act. 


3. The Collector of Rangoon reports that according to his inform- | 


ation the practice of other banks in Rangoon is to stamp both parts of 
bills of exchange payable on demand. No previous adjudication by~ 
a High Court or Chief Controlling Revenue Authority upon this question 
has been traced. 
4, According to-clause (2) of'section 2 of the Stamp Act a “bill 
of exchange” is defined for the purposes of the Stamp Actin the same 
terms as by the Negotiable Instrument Act, 1881. Now section 132 
of the Negotiable Instruments Act, 1881, does not form part of the 
definition of a bill of exchange in the latter Act, and I am unable to 
- see that its provisions can be imported into the Stamp Act by virtue 
of clause (2) of section 2 of the Stamp Act. It is reasonable that the: 
several parts of a bill of exchange should form one transaction, just: as’ 
it is reasonable that several documents’ which together constitute a- 
mortage shculd be regarded’ by the'Courts-of law as one transaction, 
although each of the decuments which together constitute a mortgage’ 
may be dutiable under other articles off the schedule. of the Stamip Act’ 
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besides those which deal with mortgages. It appears to me that both 
the first and the second. of exchange in the document submitted by the 
Netherlands Trading Society are within the definition contained in 
clause (3) of section 2 of the Stamp Act for bills of exchange payable on. 
demand. It must then. be remembered that according to section 3 of 
the Stamp Act duty is chargeable not upon transactions but upon 
instruments, and that where the Legislature desired to make an excep- 
tion and to .charge the duty upon transacticns as in section 4 of the: 
Stamp Act, special arrangements were made for that purpose. It 
therefore appears to me that both the first and the second of exchange 
come within the terms of article 13, clause (a), of Schedule I of the 
Stamp Act; that each is a éhiargeable with a duty of one anna and that - 
there is no exemption for the second of exchange on account of the 

first of exchange being stamped. It appears that, according to section 

39 of the Statute, 54 and 55 Vict.; when a bill of exchange is drawn 

in a set and one of the set is duly stamped, the.other or others of the 

set are exempted from duty, and upon proot of the loss or destruction © 
of a duly stamped bill forming one of a set, any other bill of the set, 

which has not been issued or in any manner negotiated apart from thie 

lost or destroyed bill, may, although unstamped, be admitted in evidence * 
to prove the contents of the lost or destroyed bill. If it had been the 
intention of the Indian Legislature to introduce this provision into 


_ India it appears to the Financial Commissioner. that plain words for 


this purpose. would have been used. The matter, however, appears to 
be one which, according. to-the request of the Netherlands Trading 
Society, . may properly be referred for the decision of the Chief Court | 


‘of Lower Burma.. The decision of the said Court is therefore solicited 


upon the question whether a second of exchange payable on demand 
requires to. be stamped with a “stamp of one anna when the first of 
exchange has been stamped with a stamp of one anna: 

The opinion of the Bench was a follows :— 

Irwin, Offe. C.J.—The question referred’ by the Financial Com- 
missioner is whether a second of exchange payable on demand requires 
to be stamped with astamp of one anna when the first of exchange has 
been stamped. with a stamp of-one anna. 

In expressing. an opinion that the question should ae answered in 
the affirmative, the Financial Commissioner assumed that the first and 
the second of exchange are not one instrument, but two. If they form 
only. one instrument it- is plain, I think, that. only one stamp can be 
required. 

The learned. Goveluiment Advocate’s argument: is this, In the’ 
Stamp . Act of 1879 “ bill of exchange’’ was not defined: the definition 
in.the Negotiable Instruments Act applied. .A bill of exchange was 
esséntially an instrument containing an unconditional order to pay. 
The words “ first unpaid ’’. constitute a, condition, and therefore the 
second: of exchange was. not: within ithe definition. ..But in the Act of 
1899 there is. not only a definition of.“ bill of exchange " but a further 
definition. of ** bill of exchange. payable on, demand,” which includes 
an order for the payment of money upon any condition which may or 
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may not be performed. This new definition covers the second of 
exchange, which therefore is chargeable with duty. 

If this argument be sound, it applies equally to the first of exchange, 
which contains the words “ second unpaid,” and thus neither first nor 
second was chargeable with duty asa bill of exchange under the Act 
of 1879. I think this is sufficient to dispose of the argument. The 
truth seems to me that neither “second unpaid” nor “ first unpaid ”’ i 
a condition within the meaning of section 2 (3) (a) of the present 
Stamp Act, and the reason why they are not conditions is that the two 
_ parts form one and only one bill. 

Article 13 of Schedule I prescribes the stamp duty payable on a bill 
of exchange. Bills payable on demand are chargeable with a duty of 
one anna only, however great the amount of the bill. Bills payable 
not more than one year after date or sight are assessed to a substantial 
amount of duty on an ad valorem scale, Biils payable at more than. 
one year are assessed at a very much higher rate ad valorem. Provision 
for bills. drawn in sets of two or three is madeé only in the case of bills 

. payable not more than one year after sight. In the case of the first 
and third classes no mention is made of any stamps on a second or 
third of exchange in case they are drawn in sets. Itis very significant 
that the next article (14) contains a note that ifa bill of landing is drawn 
in parts the proper stamps must be borne by each part. The absence 


of any such note in article 13 indicates that a stamp is required on. 


only one part. 
Section 67 imposes a, penalty on any person who draws or excutes. 


a bill of exchange or policy on marine insurance purporting to be 
_ drawn or executed in a set of two or more without at the same time 
drawing or executing on paper duly stamped the whole number of bills 
or policies of which such bill or policy purports the set to. consist. 
“ Duly. stamped " is defined as bearing a stamp of not less than the 
proper amount, In the case of a document not chargeable with duty 
- this expression is not applicable at all. The reference to sea insurances 
might at first sight seem to be strongly i in. favour of the Government, 
because in the schedule as,enacted in 1899 there was no provision for 
stamping sea insurances in sets, while section 67--plainly implies that 
each part of the set is chargeable with duty, But sets of insurance 
polices seem to differ radically from sets of bills of exchange. In the 
schedule as amended by Act V of 1906 the heading of the last column 
is '‘ If drawn in duplicate, for each part. ”’ 
It would.seem that before the amendment the second part of 
a set of policies was chargeable under article 25 as a duplicate, and 
the amendment was made to lighten the duty so chargeable. It is not 
' suggested that the second of a bill of exchange is char: geable asa 
cuplicate or counterpart. 
I would answer the question referred in the negative. . 
Hartnoll, J—There seems to’ be no doubt that according to English 
mercantile usage a bill of exchange may be. drawn in sets and. that 
the whole set ‘coristittités only ote bill; and’as authority for this state- 
ment I would invite areference to page 137, 16th edition of the 
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learned work “ Byles on Bills.”” The Indian Stamp Act of 1899 also 
contemplates that a bill of exchange, though drawn in sets only, 
constitutes one bill, as article 13 of the first schedule does not refer to 
each part of a set as a separate bill but merely refers to a. bill of 
exchange drawn singly or in sets. The first portion of the definition of 
a bill of exchange in section 2 (2) of the Indian Stamp Act, 1899, 
seems to.me to refer to a bill of exchange as drawn according to 
English mercantile usage. Section 2 (3) of the same Act on the 
other hand, I am of opinion, is meant to refer to other instruments and 


to include them within the head of a bill of exchange payable on - 


demand. I! therefore hold that the instrument, the subject of this 
reference, i is only one bill: and not two for the purposes of . the Indian 
Stamp Act, 1899, and so therefore that it is only one ‘instrument. As 
it is payable on ‘demand I consider that it is only chargeable with a 
duty of one anna under article 13 (a) of the first schedule. 

Ormond, J.—A bill of exchange drawn in parts is but one bill of 


’ exchange under sub-section (2) of section 2 of the Stamp Act. Each 


3 


part therefore cannot be held to be a.bill of exchange under sub-section 
(3) of that same section, in the absence of express words to that effect. 
I concur in answering the question referred i inthe negative. 


Full Bench (Civil Reference.) 


‘Before Mr. “fishies Irwin, CS.L., Officiating Chief Judge, 
M vr. Justice Hartnoll,.and Mr. Justice Ormond: 


Inve V. B.S, AR. RAMAN CHETTY. 


Young—Government Advocate, 


Instrum:nt—Promissory tote—Memorandum. of agreement—Letter containing 
statement of entry of recipt in accounts atid of rate of interest payable with 
‘promise to pay—Indian Stamp Act, 1899, s. 2 (14), Schedule J article, 5 (b). 

A latter was addressed by A to B, in which A stated that he had entered a 
certain sum:as acreditin his accounts as from a, certain date,-for a specified period 
andat a.sepcified rate of interest ; and also. promised to pay the principal and 
interest on the due date, 

Held (Ormand, J., dissenting),—that the latter was an instrument as difined 
in section 2 of the Stamp Act, and was chargeable asa memorandum of agreement 


_under article 5, Schedule I, of the Act. 


Rainir v. Goguld, (1889) IL.R. 13 Mad., 255;.Morigage Insurance Cabboicas: 
taon, Ltd: v. Commissioners of Inland Revenue, (1899) L.R, 21 Q.B.D., 352 ; 
Carlill v..Carbolic Smoke Ball Co,, (1892) L.R. 2 Q.B.D. 484; referred to. . 

. The following reference was made by the Financial Commissioner, 
Burma, under. section .57; sub- section (1), of the Indian Stamp Act, 


1899. 


is in the matter: of.a reference made by, the Financial Commissioner, Burma, 
under section 57, sub-section (1), of the Indian Stamp Act, 1899, as arnended by 
the Lower. Burma Courts Act, 1900, 





a 





Under the provisions of section 57, sub-section (Z), of the Indian 
Stamp Act, 1899, I refer the case stated below to the Chief Court of 
Lower Burma. sa 

The document at page 4 of the proceeding above quoted was 
impounded by the Chief Court as being chargeable under article 1 of 
Schedule I of the Indian Stamp Act, 1899, as an acknowledgment. The 
document was produced before the Chief Court in Civil Regular 
Suit No. 338 of 1907. A somewhat similar document wes produced 
before the Chief Court in another civil case and was also held to be 
an acknowledgment. The Officiating Financial Commissioner, differ- 
ing from the view, held that the document was an agreement charge- 
xble with a duty of 8 annas under article 5, clause (b), of Schedule I of 
the Stamp Act, and he made areference tothe Chief Court on the 
22nd of March 1908. That reference has not yet been decided. It 
therefore appears to me to be convenient to refer this case also to the- 
Chief Court. im ; 

The Chetty community every two months fix a rate of interest for 
loans between themselves, and money is then’ lent from one Chetty 
firm to another at such premium above, or discount below, the rate 
of interest fixed for the period of two months as the two firms may 
mutually agree upon. In the case now in question the firm of V.R.S. 
A.R, borrowed Rs. 3,000 from the firm of M.S.A.P.L. and agreed 

_to pay interest ata premium of Re. 0-1-9 above the fixed rate after 
the expiry of four months. From the letter and from the statement of 
Raman Chetty of the firm of V.R.S.A.R. it appears that there had 
been previous transactions between the parties, and from the. state- 
ment it seems that Rs. 5,000 had been borrowed by Raman from 
Allagappa, and the Raman had paid back Rs. 2,000. He therefore 
retained Rs. 3,000 and renewed for four months the loan for Rs. 3,000. 
The statement of Raman Chetty to the Collector makes it doubtful 
whether the letter ought to be regarded as a promise to repay ona 
certain date money already received, or merely as a proposal to 
borrow Rs., 3,000 on.certain terms. . But if the document is looked at 


by itself, and I concéive this to be the proper way of dealing with itsince 
the Stamp Act levies duties upon instruments and not upon trans- . 


actions, then the document must, in my opinion, be construed as an 
acknowledgment of the receipt of Rs. 3,000 and a promise to pay it 
.back at a rate of interest and on a.date which, though not specified, 
are ascertainable. The case referred.to the Chief Court by the: Off- 
ciating Financial Commissioner related to an entry inan account, but 
it was signed by the borrower. It contained no reference to previous 
transactions uor did it contain a promise to repay in definite words, 
though the signature: of the borrower was presumably intended to 
bind him to repayment: In that case the Officiating Financial Com- 


missioner held that the mention of interest took the entry in the © 


account. book out of article 1 of Schedule I of the Stamp Act, and in the 
present case there is not only mention of interest but a promise to 
repay, and I consider that this present document must be regarded as 
' something more than an acknowledgment. Inthe former case the 
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Officiating Financial Commissioner held the instrument to be an agree- 
ment, but I have some difficulty in coming to the same opinion about 
the present document. Under the Stamp Act of 1879 it was held by 
the Madras High Court, Rainier v. Gould (1), that a series of letters 
relating to. an agreement to purchase 50 shares in a company were 
admissible in evidence’ without being stamped, as they did not con- 


stitute an. agreement within the intention of the Stamp Act. The 


judgment of the High Court of Madras proceeded to a considerable 
extent upon a comparison of the Stamp Act of 1879 with that of 1869 
and that of 1862. Inthe Stamp Act of 1899 a provision relating to’ 
the stamping of one of a series of letters has been reintroduced as 
clause (c) of section 35, and Mr. Donough at. page 159 of the book 
upon the Indian Stamp Law considers that this clause disposes of the 
ruling in the Madras case above cited. J am not clear that such is its 
effect. In the first place, by section 3 of the Stamp Act, 1899, duty is 
chargeable upon instruments, and by section 2, clause (14), an instru- 
ment is defined to include every document by which any. right is 
created. The term “agreement” is not defined in the Stamp Act, 
but according to general legal: principles an agreement is the expres- 
sion by iwo or more persons of a commen intention: to effect their . 
legal relations. In the case of an agreement reached by correspond- 
ence, il seems clear that in no one document is there any such. 
expression by two persons of a common intention. Even if the simple 
case is taken where one-party makes proposals and the other says he 
agrees lo the proposals.. contained in a letter of such and such a date, 
it is still not clear that a legal contract has been arrived at, for the. 
provisions relating to revocation which are contained in Chapter IJ of 
the Contract Act, 1872; must be considered. Although under the 
General Clauses Act, 1897, words used in’ the singular are generally to 


“be interpreted as applying also to the same words used in the, plural, 


there seems to be a difficulty in holding that the word “document” in 
the definition of “instrument ” in section 2, clause (14), of the Stamp 


- Act is to be applied as including a-set of cocuments. If such were the 


case the provisions contained in section 4 of the Stamp Act should 
have been differently expressed... Moreover, there are practical difficul- 
ties in applyirg the theory that one out of several letters constituting 
together an agreement, should be stamped. Mr. Donongh, in his book 
already mentioned, notices this difficulty and recognizes that section 
17, of the Stamp Act cannot be complied with in such a case. He. 
‘thinks that-as no time is specified the stamp may be affixed at any 
time before the document is produced in Court, and he refers to rule 9, 
sub-rule (2), of the rules made ‘by the Governtnent of India under 
section 10 of the Stamp Act; and last published! in the Firance and 
Commerce Department Notification No. 3632-Exc., dated the 29th 
June 1906. That. sub-rule provides that impressed labels may be 
affixed and impressed in the case of agreements which arc written in a 
European language and which are: such that in the opinion of the 
Superintendent of Stamps they. cannot conveniently be written. on _ 


(1) LL.R. 13 Mad., 255, 
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sheets of paper on which the stamps are engraved or embossed. It 1908. 

may be observed that this rule applies only to documents in European "Jy r¢ 

janguages and therefore would not apply to documents executed in the V. y S.A. 
AMAN 


Tamil language. Moreover, rule 10 of the same rules provides that 
labels can be impressed only upon instruments which are brought -to saci acs 
the Superintendent of Stamps before execution. According to rule 5 
of the abovementioned rules an agreement ought to be written upon 
paper upon which the stamp has been engraved. It appears to me the 
an agreement reached by correspondence could not be stamped except 
under section 41 of the Stamp Act, or under section 37 read with 
ruic 16. In the latter case the person writing the letter would have to 
put on an adhesive stamp of 8 annas and then trust to the Collector to 
believe that an improper description of stamp was used because of the 
inconvenience of using one of the proper description. There are a 
number of English cases regarding the stamping of agreements reached 
by correspondence, but in England the duty upon agreements may be 
-denoted by adhesive stamps, and the law in England is not the same 
as section 17 cf the Indian Stamp Act, 1899, with regard to the time 
of stamping Having regard to these difficulties I doubt whether this 
document executed in the Tamil language can be held to be an 
agreement. 

Jam not clear, however, that this document is not a promissory 

note. A promissory note is defined by section 2, clause (22), of the 
Stamp Act, 1899, to be an instrument in writing containing an 
unconditional undertaking, signed by the maker, -to pay a certain sum 
of money to a certain person, and the sum payable may be certain 
within the meaning of the definition, although it includes future interest 
or is payable at an indicated rate of exchange. In the present case 
the document promises to pay a certain sum of money to a certain 
- person and it includes future interest... The rate of future interest is, 
however, not definitely specified and depends upon the decision of the 

heity community with regard to the rate of interest for. the two- 
monthly period. I have not been able to find any case reported which 
is directly in point, but it appears to me that the certain sum of money 
referred to in the definition may be meant to be a sum of.money 
ascertainable by ordinary arithmetical calculation according to-a rate 
which is published apart trom the agreement of the parties. It may 
be observed that section 23 of the Stamp Act, 1899,. prevents any 
difficulty from arising in assessing the duty owing to the mention of a 
rate of interest which is not on the face of the document a fixed 
amount. Iam therefore disposed to hold that the document in this 
cise is a promissory note payable otherwise than on demand but. not 
more than one year after date, and is chargeable with duty os Rs. 3 
under article 49 of Schedule I of the Stamp Act. 


The opinion of the Bench was as follows :— 


Ormond, J.—The question referred is whether ‘the document arte: es 
quoted below, and which has been stamped as an n acknowledgment, i is © ; 
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an agreement or memorandum of agreement, or a promissory note, for 
the purposes of the Stamp Act. The document is as follows :— 
. (Translation, ) 


(Seal) 
VR.S. ASR. 
Myaungmya. 
‘ RANGOON. 
M.S.A.P.L. 


_ 12th Aunani, Parabhava year (esareeneniciyes to 27th August 1906). 
Raman Chetty writes (as follows) :— 

Now,. you will know the news of this place on this letter reaching. you. Please. 
write (to us) of the news there. 

Now. we have shown as a credit, as on the 11th of Auni last (corresponding to 
24th June 1906), from favanas (i.¢., term-loan) account, Rs. 3,000, this (sum 
of) rupees three thousand (only) for 2 tavanad (—s) (dé, terius of lwo months 
each) at a premium of Re. 0-1-9. We will send. the principal and interest as per 


_the due date. Please send the former signed letter, 


Other particulars afterwards. Yours, 
Under ithe felt Malaiyilingam’s protection, 
V.R.S.A.R. RAMAN CHETTY. 


On the face of it, the document is a letter acknowledging the 
receipt of Rs. 3,000 as having been borrowed two months before for 
four months ata premium. of l anna 9 pies. It states that the loan 


. has been: duly entered in the writer’s books and that it will be duly 
_repaid with interest on the due date. The sentence, “ Please send the 


former signed letter,” would imply that a previous written acknow- 
ledgment.in respect.of this debt had been given, and that as the 
present acknowledgment is given, the writer asks for its return. 
' It is not a promissory note, I think, for the following reasons :— 
First.—It is not a document the contents of which consist substan- 
tially of a promise to pay and of nothing else. The purpose and 
substance. of the document is, I think, to acknowledge the debt of 


_Rs. 3,000. The definiticn of a promissory note in the Indian Stamp 


Act has been taken from the English Stamp Act ; and I would refer to 
the judgment in. Mortgage Insurance Corporation, Limited.v. Com- 
missioners of Inland Revenue (2). i 

Secondly.—There is no promise to pay to, or to the order of, a 
certain person or to the bearer of the instrument. ’ There are certain 
letters of the alphabet in the right-hand top corner, which probably 
denote a Chetty firm ; but there is nothing in the document to show 
that it is addressed to them, or that the mioney would be paid to them. 

in determining whether the document is an agreement or memo- 
randum of agreement, the surrounding circumstances stated by the 
Financial Commissioner must be taken into consideration. These, 
I think, show that the document is an offer to renew in part a former. 
loan upon certain terms. Il does not appear in what manner the offer 
was accepted. If accepted in writing, the offer and acceptance 
together amount to an agreement; but if accepted by parol, sach 
acceptance would not convert the offer into an agreement norinto a 
memorandum of the agreement. unless after the accentance something 
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is said or done by the parties to indicate that the document is to be 
so considered—Carlill v. Carbolic Smoke Ball Co. (3). 

There is sufficient indication in the document itself to show that 
if the offer is accepted and the formef signed ‘letter returned, the 
persent decument should be retained by the creditor as evidence of 
the transaction, but not otherwise. And as the document contains a 
promise, it would then amount toa memorandum of agreement and 
not merely to an acknowledgment. 

In my opinion, the document is not a promissory note. 

And as there is nothing to show that, after the offer contained in 
the letter was accepted, anything was said or done by the parties to 
indicate that the document was to be retained as evidence of the 
transaction, the document in my opinion is not an ‘instrument ” 
‘within the meaning of the Stamp Act, and is therefore not liable to be 
stamped. 

Hartnoll, J.—The document sent for our decision is to the 
following effect :— 

(Translation.) 


(Seal) 
V.R.S.A.R. 
Myaungmya. 
RANGOON. 
M.S.A.P.L. 


12th Aunani, Parabhava year (corresponding to 27th August 1906). 
Raman Chetty writes (as follows) :— 

Now, you will know the news of this place on this ietler reaching you. Please 
write (to us) of the news there. : 

Now, we have shown as a credit, as on the 11th of Auni last (corresponding to 
24th June 1096), from tavanai (i... term-loan) account, Rs. 3,000, this (sum 
of) repees three thousand (only) for 2 tavanai (—8) (i.¢., terms of two months 
each) at a premium of Re. 0-1-9, We will send the principal and interest as per 
the due date. Please send the former signed letter. 


Other particulars afterwards. Yours, 
Under (the deity) Maliayilingam's protection, 
V.R.S.A.R. RAMAN CHETTY, 


The first point for decision is as to whether the document is an 


instroment.as defined in the Stamp Act. Ifitis not an instrument, it. 
is not liable to duty at all. ‘Instrument’ is defined in section 2 (14) of 


the Stamp Act, 1899, as follows :— 

“Instrument includes every document by which any right. or 
liability is, or purports to be, created, transferred, limited, extended, 
extinguished or recorded.” 

The document only can be looked at, in my opinion, to come to a 
decision, and for this purpose seas evidence as to its meéaning is 
inadmissible. 

Looking at the document, on the face of, to my mind, the writer 
clearly binds himself to pay the sum of Rs. 3,000 and interest on a 
certain date and creates a liability to this effect. I am therefore of 
opinion that it comes within the definition of instrument as defined 
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The next point is as to the amount of duty chargeable on it. It does 
not seem to me to be a promissory note. It contains matter other 
than a promise to pay certain money. In its body it does not contain 
an undertaking to pay a certain sum to any specified person, though 
it may ‘possibly be inferred that the money is to be paid to the firm of 
M.S.A.P.L. Itshows that over two months prior to its execution 
the writer credited. to himself Rs. 3,000 of money of MS.A.P.L. 
and then goes on to bind himself to repayment. 

Whether by virtue of the custom of Chetty firms dealing amongst 
themselves or otherwise, in my opinion an agreement, may be inferred 
from the terms of the instrument and I. consider that it is chargeable. 
under article 5 (b) of Schedule I with a duty of eight annas. 

Irwin, Offg. C.J.—I agree with Mr. Justice Hartnoll, and I think 
the document is a memorandum of .an agreement, and chargeable 
with a duty of eight annas under article 5 (6) of the first schedule to 
the Stamp Act, 1899. Although the document is in the form of.a 
letter it cannot be regarded as a mere offer. It records a transaction 
which (it may be inferred) had been agreed upon and effected two 
months before the document was written. 





“Full Bench—(Civil Reference.) 


Before My: Justice Irwin, CSJI., Officiating Chief Judge 
. Mr. Justice Hartnoll, and Mr. Justice Ormond. 


In re KM. K.R. KUMARAPPA .CHETTY. * 
Young—Government Advocate. [ Chari—for opposing parties. 


Achnowledgment—Stipulation to pay. interest—Memoraidum of argeement— 
Entry in account book—Indian Stamp Act, 899, Schedule J, articles 1, 5 (b), 
Anentry in a creditor’s account book, signed by the debtor, contained an 

acknowledgment of the receipt of a certain sum of money, with the addition of the 

words‘ at a premium of one anna and six pies above the two months’ taveanar 
interest,’ : ; 

Held (Ormond, J., dissenting),—that the addion of these words constituted a 
stipulation to pay interset, and rendered the entry a memorandum of agreement 
chargeable with a duty of een annas under article 5 (8) of Schedule lof the Stamp 
Act, 1899, 

Mulchand Lalav. Kashibullav Biswas, (1907) 1.L.R. 35 Cal. YL ; Laxumibat 
v. Ganesh Raghunath, (1900) LL.R. Bom., 373; followed. 

Udit Upadhya v. Bhawani Din, (1904) 1.L.R. 27 All, 84, dissented from. 

Hiva Lal Strcar v. Queen-Empress, (1895) 1.L.R. 22 Cal. 757, referred to. - 


The following reference was made by the Financial Commissioner, 
Burma, under section 57, sub-section (1), of the oe Stamp Act, 
1899 :—_ 

Under the provisions of section 57, sub-section (1), of the Indian 
Stamp Act, 1899 (II of 1899), I refer the following case to the Chief 
Court of Lower Burma. 





*In the matter of a reference made by the Financial Commissioner, Burma, 


_ under section 57, sub-section (1), of the Inuian Stamp Act, 1899, as amended by the 


Lower Burma Courts Act, 1900. - 
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The document at page 3 of the proceeding quoted in the preamble 
was impounded by the Chief Court as being chargeable under article 1, 


‘Schedule I, of the Stamp Act as anacknowledgment. I differ from this 


view. It appearsto me that the signed entry in the bockis more 
than a mere acknowledgment. The object of getting the borrower, 


Kumarappa Chetty, to sign the entry setting out that’ the borrower had’ 


received Rs. 5,000, that the loan was for six months and that the rate 
of interest payable was that specified, was, I take it, to getan admission 
from the borrower that he accepted the loan on these conditions. 

The mention of interest amounts, I think, to a distinct stipulation 
as to interest, and brings the entry within the proviso to article 1, 
Schedule I, of the Stamp Act. 

Under the earlier Stamp Acts signed ‘entries such as the one now 
in question were from time to time held to be mere acknowledgments 
liable toa duty of one anna. The addition of the proviso under 
-Act II of 1899, however alters the position, and it seems to me that 
the entry now in question cannot be held to be a simple acknowledg- 
ment falling under article 1, Schedule I. 


The signed entry appears clearly toindicate an admitted obligation 


on the part of Kumarappa Chetty to repay the principal after a certain 
minimum period, together with an indefinite amount of interest caluc- 
lated at a certain specified rate. This, I think, makes the instrument 
an agreement chargeable with a duty of eight anns under article 5 (6), 
Schedule I, of the Stamp Act. : 


The opinion of the Bench was as follows :— 


Ormond, J.— The question referred is whether an entry in an 
account book signed by the debtor, showing that Rs. 5,000 had been 
taken for a certain period, bearing interest at Re. 0-1-6 above the 
Chetty rate, is an acknowledgment under article 1 of Schedule I of the 
Stamp Act.and liable:to a stamp of one anna; or whether ic isa 
memorandum of agreement and chargeable with a stamp of eight annas 
under article 5 (6) of the same schedule. 


The entry is as follows :— 

16th ‘ykasi, Parabhava year (corresponding to 29th May 1906) credit 
P.L.K.N shop (and) debit K.M.K.R. shop with the sum taken for 3 tavanais 
(.e., terms ) ata premium: of Re. 0-1-6 above the 2 months’ tavanai (i.c., term-loan} 
- interest Rs. 5,000 for which (sum of) rupees. five thousand only.—K.M.K.R. 
KUMARAPPA CHETTyY. 

We have been defense’ te the three following authorities :—MuI- 
chand Lala y. Kashibullav Biswas (1), in which an entry on a piece of 
paper addressed to the creditor and signed by the debtor, showing a 
certain sum to be due tothe creditor and concluding with the words, 

“ This amount will béar interest at the rate of Re. 1-8-0 per cent per 
mensem,” was held to be an agreement because of the stipulation to 
pay interest. 

In Laxumibai v. Ganesh Raghunath (2), the entry , which ran as 
follows, “This day Rs. 241 I. received. The interest thereon is by 








(1) (1907) LLL.R. 35 Cal., Ill. | (2) (1900) L.L.R. 25. Bom., 373. 
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agreement fixed to be at the rate of Re. 0-12- 0 per cent per month. 
This is the account in tespect of the same,” was also held to be an 
agreement because of the provisions for interest. 

In Udit Upadhya v. Bhawani Din (3), the following. entry,’ 
Account of . . . . 8th February 1901, interest 1 per cent per 
mensem, payable 3rd May 1901, Rs. 500 borrowed from Udit Upadhya 
for a sugar factory,” was held to be neither a promissory note nor an 
acknowledgment of a debt containing a promise to repay the debt or a 
stipulation to. pay interest. 

In the first two cases there was somethi ing more than a mere state- 
ment that the debt w hich was acknowledged carried interest. In one 
case the words are: “‘ This amount will bear interest , at 
and in the other : ‘ This interest is by agreement fixed to be, etc.” 

The Allahabad case is: very similar to the present case and I think 
it was very correctly decided in that case, that there was ‘no Sen PaaS 


'. to pay interest, 


In Hira Lal Sircar v. Queen Einpress (4), au ‘oul ina 4 creditor’ $ 
account book, signed by the debtor on a one-anna stamp and attested 
by two witnesses, which was as follows, ‘‘ Rs. 75 is taken by me as 
loan. I shall pay interest on it at the rate of Re. 1 per cent per 
mensem, " wis held to.be an acknowledgment and not a bond, on the 
ground that the obligation to repay was not created by the documents. 
The judgment states that the document was inform an acknowledg- 
ment only, and the mere fact that it contained a memorandum as to 
the rate of interest.at which the loin was made, and was attested by 
witnesses, was not sufficient to convert what would otherwise bea mere | 
acknowledgment into a bond, which itself creates. an obilgation to pay 
the money... The case was decided. before the present proviso to - 
article 1 was inserted.in the Stamp Act ; ; and no doubt the document 
would now come within the proviso, there being an express promise 
to pay interest. The question whether the document amounted toa 
memorandum of agreement was not raised; but I think it is an 
authority to show that a document which purports ta be an acknow- 


_ledgment of a debt which carries interest should still be held to be an 


acknowledgment only, unless it contains an express promise or stipu- 
lation to pay. 

In the present case it ee eae appear thi t the account book which 
contains the entry was left by the debtor in the creditor’s possession ; 
but I assume that it was so for the purposes of this reference. 

Although in an unquatified fe ee es a ore a promise to pay may 
generally be inferred, the distinction between an acknowledgment and ~ 
a promise to pay is cleirly recognized in the Stamp Act. In the docu- 
mentin question there is, I think, no more a stipulation for the pay- 
ment of interest than-there is a promise to pay the debt. It has to be 
inferred from the acknowledgment. The premise or stipulation to pay 
referred to in the proviso to article 1 must, in my opinion, be expressed 
and not merely capable of being inferred ; and if the ae 
intended otherwise, I think it would have said so. 





(3) (1904) I.L:R.27 All, 84. | (4) (1895) LOL.R. 22 Cal, 757. 
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If the entry was made in the creditor’s book, I think it is an 
acknowledgment of a clebt that carries interest. In effect it is an 
admission by the debtor that he owes the creditor Rs. 5,000 with 
interest from a certain date (there is nothing to show when the debtor 
signed the entry) ; and that he will owe him—not necessarily that he 
will pay him—further interest as time goes on. 

‘In my opinion the document is sufficiently stamped with a one-anna 
stamp as an acknowledgment under article 1 of the Stamp Act. 

Irwin, Offg. C.J —The document which forms the stbject of- this 
' cage is an entry in the creditor’s account book, signed by the clebter. 

It certainly contains an acknowledgment of a debt of Rs. 5,000, and 
the question is whether the words “at a premium of one anna and six 
pies above the two months’ favanai interest” make it Guareeante as an 
agreement or memorandum of agreement. 

The proviso. to article 1 of the first schedule to the Grandia Act, 
1899, runs thus :—‘‘ Provided that such acknowledgment does not 
contain any promise to pay the debt or any stipulation to pay interest 
or to deliver any goods or other prope erty.’ From the way the words 
are used it seems to me plain that ‘' stipulation” is not intended to 
mean exactly the same thing as promise. ” In Desai’s Dictionary of 
Law Terms I find ‘ * stipulation ” definded as “a bargain ; proviso ; 
condition.’ A promise to pay the debt is contrasted with a stipulation 
to pay interest. I think the correct inference is that the word “ stipu- 
lation” includes not merely an express promise to pay but also a bare 
condition that interest shall be payable. The condition ‘that interest 
shail be payable is clearly set out in the part of the document which 

“I have quoted above. My opinion is that these words not only exclude 
the document from the operation of article 1, but they also constitute 
a memorandum of an agreement to pay interest, and thereby bring he 
document within the operation’of article 5 (4). 

In this view I am supported by the rulings of the High Gosee at 
Bombay in Laxumibai v. Ganesh Raghunath (2), and the High Court 


at Calcutta in Mulchand Lala vy. Kashibullav Biswas (1). The High | 


Court at Allahabad in Udit Upadhya v. Bhawani Din (3) held that 
a document. in substantially similar terms was “mere memorandum 
or note drawn. up.between the parties as to a transaction which had 
just been settled between them.” I agree with that, if-for “ transac- 
tion’ we read “agreement,” but we all respect I do not understand 
how the learned Judges arrived at the conclusion that the document 
was not chargeable with stamp duty as a memorandum of an cares 
“ment. 

My answer to the reference is that the document. is a wrens 
of an agreement, chargeable with a duty of eight annas under article 
5.(6), Schedule I, of the Stamp Act, 1899, 

_ Harinoll, Jal concur in the opinion expressed by the learned 
Chief Judge. The entry seems to me to. be more than.a, mere. acknow- 
ledgment of a debt. It fixes the time for which the Rs. 5,000 is taken, 
and also fixes. the interest to be paid on the principal sum. I agree 
that the words “stipulation to pay. interest.”..used in article 1 of 
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Schedule I of the Stamp Act, 1899, apply in the case under reference. 
It does not seem to me necessary. that for them to apply. to any parti- 
cular case there should be an express promise to pay interest. and in 
my opinion they apply where the entry contains words to the effect 
that interest is payable on the debt The mere condition that interest 
is made payable on the debt makes an entry cto this effect more than7a 
mere acknowledgment, in my opinion, for it creates a fresh liability in 
addition to the liability to repay the principal sum. 

I consider that the entry should be stamped as a memorandum et 


an agreement under article 5 (5) of Schedule I of the Stamp Act, 1899, 
_with a duty of eight annas .: 








Before Mr. Justice Baricell. 
THE BRITISH INDIA STEAM. NAVIGATION COMPANY, 
LIMITED. v A. H. DADABHOY. 
Lentaigne—for applicants (defendants), | Lambert—for respondent (plaintiff), 
Dest ruction of cargo—Packing of perishable goods-—Onions—Obliteration of marks 
. —Unidentified goods—Shipping—Responsibility of steamship company. 
A guantity of onions were shipped from Madras, consigned to various persons, 


amongst them A,B and C, at Moulmein. ‘They were packed in bags and baskets 
and the bills of lading were endorsed ‘Onions bags ‘and baskets frail. Carried ats 


’ shippers’ risk. Steamer not responsible for condition or outturn of contents.’ 


On the arrival of onions at Moulmein,.a number of them. were found to’ be 


‘bad, and were forthwith destroyed by order of the Municipality. The marks on 


the destroyed packages had become obliterated during ‘the voyage. “Certain other 
packages remained undelivered owing to obliteration of marks. A,'B and C each 
received léss ‘than his consignment. They were offered, but refused to accept 
portions of the undilivered packages, which were eventually destroyed.: 

A, B and C sued the steamship company for short delivery, not alleging negli-. 
geoce, but contending that the company was bound to show what -had become of | 
the actual packages consigned to them but not delivered. .The company, although 


_unable to indentify the destroyed and undelivered packages, accounted for ins whote | 


‘number. of. paskages consigned. 

Held,—that in view of the perishable nature of the goods. and the frailty of the 
packing, the steamship company could not be held liable for the packages destroyed ; 
and that as regards the packages undelivered for want of marks, the consignees 
became tenants in common thereof in propostion to the quantities that should have 
been delivered to each of them; that A, B and C, therefore, having refused the 
shares offered to them, could not hald the company responsible, 

Spence v. The Union Marine Insurance Company, Limited, .L R. 3 C.P., 
427 ;Smurthwaitev. Hannay, (1894) L.R. Appeal Cases, 494, at Pages 505 and 


_507 ; followed. 


Civil Revisions Nos. 39 and 40 have been heard with this one and 
it will be convenient. to write one judgment in all three cases. 

In July 1907, 2,035 baskets of onions were shipped from Madras to 
Moulmein by the British India Steam: Navigation Company. They 
travelled to. Rangoon by the. S.S. * Bharata,’ and were there tran- 
shipped to the S.S. “ Rasmara”’ and SS. “ Ramapoora” and conveyed to 
Moulmein in three different voyages. Three of the consignees of these 
onions were A .H. Dadabhoy,:E. H. Dadabhoy and M. D. Parrack, 
and to them were consigned 100, -100 and 150. baskets, tespectively.. 
A:-H. Dadabhoy pleads that:he only received 70° baskets, and’ so he 


‘sued the -cOmpany for shot delivery of 30 baskets. Under. Similar. - 


’ 
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circumstances E. H. Dadabhoyand M. D. Parrack respectively sued 
the company for short delivery of 25 and 54 baskets. The company 
denied their liability by reason of the clauses of their bills of lading, and 
they especially rely on the endorsement on the bills : ‘ Onions bags 
and baskets frail. Carried at shippers’ risk. Steamer not responsible 
for condition or outturn of contents. '’ On the merits of the case they 
pleaded that the 2,035 -baskets were shipped to 17 consignees in 
Moulmein and arrived in Rangoon on the 21st July (a Sunday, when 
no transhipment is done), and that the consignment was reshipped to 


Moulmein as follows :— 


; Baskets. 
On the 24th July by ‘* Rasmara ” ven 51,5835 
- On the 26th July by “ Ramapoora “ vee 650 
On the 29th July by “ Rasmara " aes 50 (continued in 11 bags). 
Total .. 2,035 





_-. The-company stated that by order of the Municipality 176 baskets 
and the 11 bags were destroyed owing to the deterioration of their con- 
tents, and that after delivery 32 baskets still remained in the godown, 
and they urged that owing to the baskets being frail and their contents 
having become bad and the consequent obliteration and destruction: of 
all marks, it was impossible to say to whom any portion of the 258 
baskets were consigned. It was therefore submitted that the plaintiffs 
should bear a rateable proportion of the loss. It was further. stated 


that the plaintiffs had been offeced’a portion of the 32 baskets in the | 


godown, which they refused to accept. The Judge of the Small Cause 
Court granted the decrees asked for, and so these applications in 
revision have been made. The ground of the decision of the Small 
Cause Court may be described in the following words taken from 
A. H. Dadabhoy’s case :. ‘‘ The claimis one for short delivery, and it 


is quite clear’ that before the defendants can claim freedom from. 


liability and in consequence of the terms of the bill. of lading, it is 


'. incumbent upon them to show what has become of the plaintiff's 30 


baskets bearing the mark(A Fo Plaintiff is not bound to accept deli- 


very of baskets that are not shown to have been consigned to him. 
Undoubtedly alarge number: of baskets had to be destroyed by the 


-Municipality, but the baskets belonging to the plaintiff were included 
“defendants have failed to prove. 


The grounds on which revision is asked for are on ther same line as 
the original defence, and special attention is invited to the rule of law 
laid down in the case of Spence v. The Union Marine Insurance 


‘Company., Limited, (1) the principle of which was approved in 


Smurthwaite v. Hannay (2). For the respondents it was not urged 
that the onions had been damaged owing to the negligence of the 
defendant company ; but it was urged as follows. The case quoted 


—. 





; () LR.3 GP. 427,00 
(2) (1894) L.R. Appeal Cases, 494, at pp. 505. and 507. 
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‘does not apply as only one .vessel was..concerned in it. Here the 
’ onions started in one vessel and. were -transhipped from: Rangoon to 


Moulmein in two-other vessels to. undergo three voyages. Therefore » 
the defendant company has to show what has become of each cargo. 
There is nothing to show that the undamaged -baskets were properly 
delivered, and it cannot be assumed that the undamaged baskets went 
tothe correct owners. If it can be shown that the onions were 
destroyed in a manner which,-according to the terms of the bill of 
lading, renders the company immune there is an end of. the. matter. 


- Some of the baskets consigned to the plaintiffs may have been delivered 


to other people. 
From a perusal of the evidence it seems to me that the comp any 
have. bas su the whole 2,035 geet 


Baskets. 
By the “ Rasmara”’ on the 24th is were shipped we E335 
» © Ramapoora ” on the 26th July ‘5 aint 650 
as “ Rasmara’ ” ‘3 29th July ° 4, poveeee 50 
hi Wotal es «ssc, A088, 


ee nt 


It is shown that these onions were in frail baskets and.marked in a 
very insecure manner, so that the marks would easily become obliter- 
ated. Mr. Whittam, the Wharf Superintendent, states that only 70 
identifiable baskets for A. H. Dadabhoy arrived, and only, 75 arrived 
for.E.H. Dadabhoy, and only 96 for M. D. Parrack. Itis clearly his 
duty’ to check the manifests, and I think that it may be taken as proved 
that if other distinguishable baskets -had come forthe plaintiffs, he 
would have seen them and delivered them. From his.evidence it may 
be considered. proved that none of the plaintiffs’ baskets were delivered 
to those not entitled to them. .As to whether any of the plaintiffs’. 
baskets were left behind in ‘Rangoon there is the evidence of Paul and 
Fergusson. They are employees of the company and dealt. with the 
transhipment. It is not shown that they were negligent, and I think 
that it must be taken that they acted as ordinary and prudent men 
and did not keep back Moulmein cargo at Rangoon. The evidence is 
to the effect that out of the first consignment 14 bags were destroyed 
by order of the Municipality, and that out of the second consignment 
162 baskets. were again so destroyed. The 11 bags containing the 50 


‘baskets’ were. also destroyed. Apparently the .onions sweated. and 


became ‘rotten, and. destroyed the marks on the baskets or rendered 
them illegible. Amonst the onions so destroyed, as the company have 
accounted for the whole 2,035 baskets, must have been: some of the 
baskets belorging to the plaintiffs. Are the company liable. for this 
loss ? In my opinion they are not. Onions shipped from. Madras to 
Moulmein with transhipment in Rangoon and ‘packed. in. frail baskets 
are.most perishable goods, and the company only carried. them at 
shippers’ risk disclaiming any, responsibility . for’ condition or. outturn 
of contents, It is not alleged that they were negligent in. the. carrying 
of. the baskets, and it only stands.to reason that.in the ordinary. course 
at such a season—the monsoon-+such: perishable articles so’ packed 
would stand a good chance’ of Becoming damaged. If such damages 
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so occurred, certainly in the absence of any proof of negligence on the 
part of the carriers it seems to me that the loss should fall on. the 
owners of the goods. This decision disposes of the question of liability 
for all the baskets destroyed by order of the Municipality. 
There remains the question of the 32 baskets out of the first and 
second consignments from Rangoon to Moulmein which were housed 
in the godown and of which the plaintiffs were offered’ their propor- 
_tionate share, but which they refused to take, with the result that on 
the 30th August the whole 32 baskets were destroyed as rotten. It 
appears that these baskets bore no marks. I am of opinion that the 
rule of law iaid down in the case of Spence v. The Union Marine 
Insurance Company, Limited (1) applies to-their case. The unsub- 
‘stantial and loose marks on these frail baskets become obliterated 
through no proved or alleged negligible conduct on behalf of the 
‘company. The several owners of the consignments therefore became 
tenants in ‘common of these baskets in proportion to the quantities 
which should have been delivered to them respectively. The plaintiffs 
‘refused to take their shares though offered, and cannot now hold the 
defendant company responsible, lt has been urged that the tranship- 
ment in Rangoon to the “ Rasmara” and “ Ramapoora” alters the 
aspect of the case. I cannot see that it does. The plaintiffs refused 
+o have anything to do with the 32 baskets whatsoever, and so the 
question cid riot arise whether the calcalation should take place on the 
whole 2,035 baskets carried by the “ Bharata,’’ or whether it should 
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take place on the quantity carried in-each of the voyages of the © 


‘Rasmara” and ‘ Ramapoora."” There were no doubt manifests for 
each voyage of.each vessel. 


I accordingly in. A. H. Dadabhoy’s case set aside the decree. of the.. 


‘Small Cause Court. and dismiss his suit with costs in both anne 
Before Mr. Justice Irwin, C.S.I., Oipictaitieng Chief Judge. 
PO SO v. MA KYIN ME. 
Agabeg—for applicant, | R. M, Das—for respondent, 
of application for maintenance no bar to subsequent 
Res judicata—Criminal Proceduye Code, ss. 403, 488, 
The dismissal of an application for maintenance does not constitute a legal bar 
to an order granting maintanance on a subsequent application. 
Laraiti? v. Rant Dial, (1882) 1.L.R. 5 All., 224, dissented from. 
The parties are husband and wife, living apart. On 2nd March 
‘respondent applied to the Subdivisional Magistrate for an order for 
applicant to pay. an allowance for the support of their child. The 
Magistrate wrote :-——'' Respondent offers to maintain the complainant 
in a separate house but she refuses to accept the offer. She alleges 
no ill-treatment. I have consequently no power to interfere. Case 
dismissed.” 
This Magistrate was ir ansferred, and on 6th April the respondent 
applied, to his successor for an order for maintenance for the child. 
‘The. case was duly heard, and, an order made to pay Rs. 5 per month, 
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eae I am asked to revise that order on the aeunde that the order: 
dismissing the first petition was a. bar to the second, and that thére 
was no evidence that petitioner had any means. 

Petitioner relies on the case of Laratti v. Ram Dial (1) in which 
Mr. Justice Mahmood said that on the general principle of res judicata 
the Magistrate was wrong in law in reopening a matter of 
maintenance, which had already been adjudicated on ‘by another 
Magistrate. The second Magistrate did not know of the proceedings. 
of the former Magisirate. 

With all respect I would say that res judicata does not bar any’ 
proceedings by general principle, but only by specific enactments, as 
‘contained in section 13 of the Code of Civil. Procedure and section 
403 of the Code of Criminal ‘Procedure. It is not contended that: 
either of those sections applies to the present case. I would certainly 
say that when a Magistrate to whom an application is made knows or 
has reason to believe that a similar application on the same facts has. 
previously been adjudicated on, he ‘ought not to act on the application: 
without considering the previous decision, but I am unable to say that: 
de is wrong in law when the does so, and that -his proceedings are: 
therefore bad and void regardless of the. merits. , 

Moreover, in this case the former. Magistrate seems to cies 
misapprehended the nature of the application. His order. appears to. 
be one refusing to make an order of maintenance for the wife, which 
was not applied for. He did not really adjudicate on the application. | 
for maintenance for the child 

_ Thirdly, the second Magistrate has done substantial justice, ancl this. 
is a sufficient reason for refusing to interfere in revision. 

There is nothing in the second point. Petitioner is living with his 
mother, who has means, and he has married another wife. I entirely: 
decline to presume that he is without means. oS 

The application is dismissed, 
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Criminal ; bs 
APbeal - Before Mr. fustice Irwin, €.S.1., Officiating Chief Pate 
i ae “PO KA », KING-EMPEROR. 
ae App heatable sentence ai sunimary iyi Fadement in summary .rial—Substance 
eee of evidence—Criminal Procedure Code, ss. 262, 264. 
ees When an appealable sentence is passed at a summary trial, the record must be- 
such as to enable the Appellate Court to form its own opinion on the evidence. 


explained, Fie te ean re Sey WR, Se ae 


Meaning of “ substance ofthe evidence” explained, © 





The appellant was tried summarily and sentenced to six months” 
rigor ous imprisonment. The sentence is illegal; no sentence exceed- 
ing three months may be passed at a summary trial, —section 262 (2), 
Code of Criminal Procedure. 

There is another defect inthe record. Ifthe sentence were legal,. 
it would be appealable, and in such a case the. Magistrate is bound to 
record the substance of the evidence, in addition to the particulars 
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specified in section 263, Code of Criminil Procedure. The Magistrate 
begins, “ The evidence of Nos. 1 and 2 witnesses for the prosecution 
show,” and. then he gives in eight lines the facts which he considered 
proved by the evidence of those two witnesses. This would be a 
suitable ‘‘ brief statement of the reasons for the finding” if the sentence 
were not appeable, but it is uot a compliance with the requirement 
of section 264 to record a judgment embodying tbe substance of the 
evidence. It is essential that the substance of the evidence should 
be recorded in sucha way that the Court of appeal will be able to 
form an opinion whether the evidence is sufficient to suppcrt a con- 
viction. The substance of the evidence is a matter quite distinct from 
the facts which may be considered as proved by the evidence. 

The personality of each witness and the circumstances in which 
he was ina position to observe relevant facts: should appear, brietly 
but clearly, on the record. When the record is not such as to enable 
the Appellate Court to form its own opinion on the evidence, the 
conviction cannot properly be upheld on appeal. 

It is obvious that the present case ought not to have been tried 
summarily, because an adequate sentence cannot be passed ‘in a sum- 


mary trial. 
I set aside the conviction and sentence, and direct that the appellant 


be retried in a regular trial. 
B fore Mr. Justice Irwin, C.SI., Officiating Chief Judge. 

SAN GAING v. KING-EMPEROR, 
 Powsr of High Court in reviston—Jurisdiction—Revision of © Cail Court's 
order for prosecution—Criminal Procedure Code, ss, 439, 476. 


& Subdivisiunal Court acting under section 476 of the Code of .Crimina! 
re ordeied the prosecution of A for giving false evidence. A thereupon 
plicd for revision of the order to the Sessions Judge, who subinitted the proceed- 
ings to the High Court with the recommendation that the order should be quashed. 

ek ],—that section 439 of the Code of Criminal Procedure does not confer 
jurisdic ction to interfere with the order of a civil Court made under section 476. 

ss &. Nuy Mahomed v, Aung Gyi, 3 L.B.R., 234, referred to. 
R rant Ali v. Oporno Charan Chowdry, 4 i B.R., 138, followed. 

The Judge of the Subdivisional Court of Nga ease tyaung recorded 
an order which. ends with the following sentence, “1 sanction the’ 
roseculion of the witness Maung San Gaing for committing perjury, 
and send the case for trial and disposal, under section 193, Indian 
Pena! Code, or other proper Bere to the Additional Magistrate, 
ae ainggyaung. ’ 
Application for. revision sf that order was made to the Sessions 
Judge, who recommends that the order be quashed. He-says that the 
Chiet Court has held that an application for review .of an order passed 
uncer, section 476, Code of Criminal Procedure, is maintainable. The 
learned Judge was probably thinking of the case of A. K. Nur 
Mahomed v. Aung Gyi (1), That referred only to an order made under 
section 476 by a criminal Court. In Ramzan. Aliv. Oporno Charan 
Chowdry (2), it was held that section 439 of the Code of Criminal. 


(1) 3 LiB.R,, 234, | (2) 4 L.B.R., 138. 
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pues does not empower a High Court to revise an ordér of a 


civil Court made under section 195 of the Code of Criminal Procedure. 
The reason I give for that opinion namely, that Chapter XXXII of 


‘the Code of Criminal Procedure contains no indication that it gives 


the High Court power to interfere with the proceedings of a Court 
which is not, gua the Code of Criminal Procedure, subordinate to it, 
applies equally to an order of a civil Court: made under section 476. 
Section 435 is expressly confined to the records of inferior criminal 
Courts. I find it impossible to hold that a proceeding which the High 
Court has no power to call for may be revised by the High Court 
under section 439 if it happens to come to the knowledge of that 
Court in some other way. The Sessions Judge obviously had no 
power to call for the record of a civil Court. 

The form of the Subdivisional Judge’s order was bad, so ‘far as it 


‘purports to sanction a prosecution, as explained in the former of the 


two cases just cited. 
The application is dismissed. 


Full Bench—(Criminal Revision). - 


| Before Mr. Justice: Irwin, CSI, Officiating Chief ju dge, 
Mr. Justice Hartnoll, and Mr. Justice Ormond. 


MA KA-U v. PO SAW. 
Rahman—for respondent. 


Maintenance, Ground for refusing order, for—Buddhist Law: Peder’ and wrfe 
—Polygamy—Refusal to lave with husband and second wife—Creuin al 
Procedure Code, s. 488. 

Where a Burman Buddhist has taken a lesser wife without the conSent of his 
chief wife, the refusal by the chief wife to live with her husband in the same honse 
with the lesser wife does not necessarily deprive her of her Hight to maintenance 
under section 488 of the Code ot Criminal Procedure, | 


. Ma Thev. Maung Tha E, LU.B.R, (1897—i901), 104; Maung Kinv. Ma Hunin 
Vi, SJ. LB, 114; Malu Than v, Maung Saw Hla, 'SJ., L.B., 103 ; Maung 
Kauk v. Ma Han, I Chan Toon's L.C., 98: 2 U.B.R. (189296), 48 ; ; Po "Nyun Vi 
Ma Su, Criminal Revision No. 1318 of 1906 of this: Court (anreporte d) ; Maung 


‘San Bla v. Ma On Bwin, 2 L.B.R., 46; referred to, 


Pua Thinv, Ba Win, 4 Lt. Re 146, overruled, 


Harinoll, f.—Ma Ka U applied ‘under section 488 of the Shistita alt 
‘Procedure Code to obtain. maintenance for herself at the rate of Rs. 30 
a month from her husband, Maung Po Saw, alleging that some six 
years: ago she, a widow, and Maung Po Saw, previously unmarried, 
had become man and wife, that in 1269 B.E., about the month of 





Tago, Maung Po Saw had taken 2 lesser wifé named Ma Mya and had 
kept her apart, that on the 13th waxing Thadingyut of the same year 


- Maung Po Saw had left her (the petitioner’s) house-and had gone to 


live with his lesser wife, and that he had not returned to her and had é; 
given her neither food, clothing, nor house rent, and had abandoned 
her, and had also refused to give her maintenance.. She therefore asked . 
for Rs. 30 a month-as.he was.a clerk drawing Rs. 80 a month. - 

_ Maung Po Saw repudiated his liability for the fallowing reasons: 
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wife although she had been called on to do so ; (2) that she was living 
in separation of her own accord and consent; (3) that she could main- 
tain herself but would not wilfully do so ; (4) that she was a most vin- 
dictive, spiteful and improper person, having assaulted him several 
times and having instigated false cases against him ; (5) that after a 
certain criminal case was finished he was going to sue her’ for divorce 
owing to her bad conduct. © 

At the magisterial enquiry it appeared that the parties had been 
leading a quarrelsome life in the past, and Ma Ka U ‘stated that she 
'- vefused to live with Maung Po Saw in the same house as the lesser 
wife, thought she would do so if she were provided with a separate resi- 
dence in which she could live by herself. The Magistrate dismissed 
the application on.the ground that the petitioner had refused for no 
sufficient reason to live with Maung Po Saw and that the taking of a 
lesser wife was not a sufficient reason for her refusing to live with him. 
Ma Ka U on this applied for a revision of this order to the learned 
Sessions Judge, who has referred the matter to this Court with an 
expression of the opinion that a head wife is justified in refusing to 


live in the same house as a lesser wife and that she is entitled to claim — 


a separate residence, when ber husband takes a lesser wife. He would 
therefore give her maintenance, as she was willing to cohabit with her 
husband if provided with a separate residence. In the course of the 
referring order the Sessions Judge states that a¢cording to the Dham- 
mathats a wife whose husband takes a lesser wife without her consent is. 
entitled to a divorce; that on divorce the jointly acquired property would 
go to the wife, and that the husband would have to be expelled from the 
house leaving even his clothes behind. He further stated that as a 
Magistrate he had decided a great many applications for maintenance 
in which this very question had arisen, and that in accordance with the 
usual practice he had dlways held that a man who chosé to take a lesser 
wife against the will of his head wife was: bound, if required by her 
to do so, to provide a separate house for ‘each. 

As Maung Po Saw’s other objections have fallen to the ground the 
only point for decision is whether the refusal. of a head wife to live 
and cohabit With her husband who has taken a lésser wife, both parties 
béing Burmesé Buddhists, untéss she is provided with a separate resi- 
dence, i is a $ufficient reason for refusing her maintebance under section 
488 of the Code of Criminal Procedure, and in ordéf to a determination 
of the question I proprose first to exarfine the Dhammathats, secondly 
to examine the course of judicial decision, and thirdly to conside 
present conditions of social life amongst the Burmese Buddhists with 
a view to seeing what is a fit and proper order to pass, 


An. examination of the Digest of the Burmese Buddhist Law on 


marriage compiled by the late Kinwun Mingyi seems to me to lead to 
the conclusion that, though polygamy is recognized amongst Burmese 
Baddhists, it is not léoked ‘on with favéur nor as the ideal and ordinary 
social life to be held. Section 91 contains texts sanctioning a polyga- 
mous life, but they describe the hard casé of a tnan who by concéaling 


the existence of his former wife obtains a Second one, and what is to be . 
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done w ean the aes wife appears. The texts clearly refer to a- 
social life of antiquity and could not be applied to present conditions. 
Section 137 seems to refer to the case'of a man who has been intimate 


‘with three women, so that they all have claims on him. According to 


the Rasi Dhammathat, it is open to him to marry.all of them’ if he 
wishes. The section seems to provide for a special case. We.then 
come to the sections containing the duties of married people to each 
Other and the good qualities ofa husband and wife. All three Dham- 
mathats quoted in section 208 lay down the duty of the husband to be 
faithful to his wife, and, according to the Cittara, by not seeking lesser 
wives or concubines. She is also to be given a free hand in the 
management and control of the house and property. Section 210 lays 
cown: the qualities of. a good husband. The Katugea says he should 
provide his wife with a good house and maintain her, his children, and 
siaves with tender watchfulness. The Myingun says that he is to 
mildly instruct and: wisely advise his wife and children and to abstain 


‘from. liquor and avoid irregular habits.. The Vannana says that he | 


should love and cherish his wife and children. And so on. Ali re 


‘is inconsistent with the taking of another wife which in many cas 


would tend to bring discord into the house at once. The fate a 
about this part of the Digest all seem to contemplate a monogamous 
condition of society.. In section 214 the. Dhammathatkyaw says that 
a husband should not make his wife feel-anxious and jealous by being 
unfaithful to her, while the Kyannet says that an excellent rule for the 
husband and wife is.to promote each other's happiness. On arriving 
at section 219 it is seen under what conditions a second wife can be 
taken. There must be a fault in the first wife such as barrenness, bear- 
ing daughters only, leprosy or bad conduct. The Manugyé says that in 
such circumstances the first wife has no right to protest against the 
taking of another. The Digest then goes on to‘discuss and lay down 
further rules for the conduct of a monogamous life: In this part ot it 
therefore polygamy seems to be only sanctioned when there is a fault 
on the part of the wife. In section 237 the Dhammathathyaw lays. 


_ great stress on both husband and wife being good and virtuous and in 


that case on the happiness and prosperity that.will accure. Section 
244 and sequitur lay down -the rules as to a husband maintaining his 
wife when he goes on a journey and as-to the time she is to wait for 
him. without remarriage.. Section 245 recognises a: polygamous state 
when a husband marries another. woman when away. Then comes | 
section 253, where the text.of the Kaingza, Kandaw and Panam is 
given. to the ‘following effect :—. , oe 

A man may ‘marry as many as ten wives, if ene can maintain them all by his : 
own skill and labour. Although his parents may give him in marriage:to an -other 


woman, after he has already been: married to one, the parents of the first wife shall 
not recover her. 


It should be noted that only three Dhammathats have this text, 


and that the principle it enunciates is quite inconsistent with.what has 
preceded. where a polygamous condition is -only contemplated for a 
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ordinary state contemplated all through these sections has been 
monogamy. 

The next portion of the Digest dents with divorce, and it begins by 
considering cases in which there is only one wife ; bat’ in section 256 
the consequences of incontinence are dealt with, and their result is that 
-the taking of a lesser wife is a ground for the head wife seeking and 
obtaining a divorce, and in that case the majority of the texts give 
the whole of the property to the wife. Itis quite clear that the texts 
look on the taking of a lesser wife as a matrimonial fault. Section 


259 deals with the case of persons who have been previously married. ° 


The text is from a recently compiled treatise and makes the taking of a 
lesser wife a matrimonial fault attended with penalties as regards 
property. The next section deal with a monogamous household until 
section 265 is reached. That and the following sections deal with the 
‘divorce of a wife for the reasons given in section 219, but it should be 
noticed that section 267 contains considerable restrictions on the 
abandonment of a woman inflicted with disease. The texts of section 271 
discountenance very strongly divorce for no sufficient cause. Most of 
the remaining sections on divorce deal with a monogamous state. I 


would, however, refer to section 303, where three of the texts combine’ 


. er uelty with the keeping of-a lesser wife, Several of the texts are to 
. the effect that for a second act of cruelty the husband has to leave the 
house with only a:suit of clothes. It is only natural to’ assume that, 
‘where a husband without the consent of his wife introduces a lesser 
wife into the ordinary Burm:se house, in due course will follow the 
ill-treatment of the head wife. Again the text quotedin section 311 
lay strees on a husbind who has a wife afflicted with a long-standing 
disease obtaining her assent prior to his taking another wife. 
The next portion of the Digest deals with adultery and many of the 
‘sections are not relevant to the point at issue, but I would mention two 


‘of them. Section 397 quoted texts imposing a inne on'aman for ° 


taking a lesser wife. The first two Dhammathats make this penalty 
expulsion from the house after leaving behind even his clothes. ‘The 
last Dhammathat lays down the same penalty with the’ libability ‘to 
discharge all debts, and says that the taking of the lesser wife must 
be against the wishés of the chief wife for the penalty to be incurred. 
Three of the text quoted in section 439 forbid the giving of the 
chief wife’s property to a lesser wife or mistress. 


From a consideration of these’ texts it seems to me clear that the’ 
Dhammathats do notin themselves sanction unlimited polygamy with the, 
exception of the texts quoted in section 253 of the Digest, even suppos-. 


ing that the meaning and intention of these texts ig to so sanction it. 
The Dhatamathats seem to allow polygamy or the taking of a second 
wife under ceftain exceptional cases, and that is all, and they contem: 
plate that the ordinary social life should be monogamous. There is 
authority for holding that the taking of a lesser wife and consequent 
ill-treatment of the chief. wife shall end in the husband having to leave 
the house and forfeit thé property, and. certain texts go even further 
and authorize the obtaining of a divorce by the wes when | her husband 
takes as second wife. 
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That portion of the Digest that deals with inheritance contains 
texts relating to a polygamous condition, and in this connection I would 
refer to the texts quoted in sections 8, 15, 58, 118, 181, 188, 203, 204, 
205, 209, 210, 276, 277, 278, 283, 284, 285, and sequitur; but no 


conclusions can be drawn from them to decide the present question. 


_ As regards the course of judicial decision on the point at issue I 
have only been able to find-four cases. The first is that of Ma The v. 
Maung Tha E (1). In that case the applicant Ma The was a. second 
wife, and so it is not comparable.with the present one. Moredver, the 


‘question as to whether a wife is entitled to a separate establishment - 


was not gone into from a consideration of the Dhammathats and the 
principles underlying them. 

The second case is that of Maung Kin v. Ma Hnin Yi (2}, in which 
it appears that Maung Kiu took a second wife, and that Ma Hnin Yi, 
the head wife, lived separately. It was held that she was not entitled 
to claim maintenance for the children as she chose to live separately and 
to make her own arrangements. The.case of Ma In Thanv. Maung 
Saw Hla (3) was referred to, in which it was held that a husband who 
in the lifetime of his first wife matries a second wife without the first 
wife’s consent does not thereby commit a fault against the first wife, 
and that such a second marriage dcse not in itself constitute a ground 
for divorce. The correctness of this decision was discussed inciden- 
tally in the case of Maung Kauk v. Ma Han (4). From a considera- 
tion of the texts of the Dhammathats that I have set out I am unable 
to agree with the decision in the the case of Ma In Than v. Mauug Saw 
Hla (3) to the effect that a. Burman Buddhist husband who takes a 
second wife without the chief wife’s consent does not thereby 
commit a fault against her. In my opinion he does doso, and he 
commits a serious fault against her. At the same time I express no 
opinion as to whether such a fault would constitute valid ground for 
a divorce, which is nota matter in issue. The third case is that of 
Po Nyun-v. Ma Su (5). This was an application to revise an order 
of a. Subdivisional Magistrate refusing to cancel or interfere with an 
order: made by one.of his predecessors ordering the applicant to pay 
Rs. 50 a month for the maintenance of his chief wife and his daughter 
Ma Su. One of the grounds taken was based on the applicant - having. 
called on his wife to come and live with him. ; 


Fox, C.J, said :— 

Iam inclined to ‘doubt whéther the demand was Gott fide. he applicant 
made on offer to provide the respondent, His ‘chief wife, With a. residence in which 
she would be mistress. He had written to her that he could not live apart from 

his mother. When his wife had lived with him and his. mother, the ladies fell out 
The wife as chief wife 1 was, in my opinidn, justified in refusing to return to live with. 
him as long ‘as ‘she ‘had no prospect of: being provided with a residence suited to her 
station in which ‘she would -have a voice in the control of who, if ‘any 6ne, should live 
with them ; in particular, she was, not‘obligéd to go and live in the same house with 
her mother-in-law, with whom she had quarrelled. 








() U BR. (18971901), 104. | @) 8.1. BB.,103. 
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Here, although the point at issue now was not put forward, it was 
held that she should have a voice in the control of whosoever should 
live in her home. The fourth case is that of Pwa Phin v. Ba Win (6), in 
which it was held that polygamy being legal among Burman Buddhists, 
the refusal of a chief wife to live with ber husband merely because he 
has taken a second wife isa proper ground for refusing to make an 
order for her personal maintenance under section 488 of the Code of 
Criminal Procedure. It does not appear that the point at issue in 
this case was put forward or discussed. 

I would now consider the present conditions of social life amongst 
Burmese Buddhists. After a long service in many parts of this country 
my experience has been that monogamy is the usual practice, and 
polygamy, though not very uncommon, is the exception. A Burman 

. Buddhist now-a-days in accordance with present practice may take a 
secend- wife on grounds other than those given by the extracts from the 
Dhammathats quoted, but he does not asarule take a second wife at 
all and soconforms to the principles of social life as laid down in the 
Dhammathats by only having one wife—at least that is my experience. 
The position of a Burman Buddhist woman is now not to any great 
extent inferior to that ofa Burman Buddhist man. She and he own the 
jointly acquired property in common. She in many cases trades or 
works and helps to’keep the establishment going. In such circumstances 
it is only reasonable to hold that she should have the right to object to 
another wife coming to the house where the property is jointly owned 
by herself and her husband. and whichis kept going by their joint 
exertions. ' 

I have therefore come to thé following conclusions. The written 
treatises of the Burman Buddhist law do not favour polygamy, and only 
countenance it under certain exceptional cases if we exclude the texts 
quoted in section 253 of the Digest, which seem inconsistent with the 
principles laid down elsewhere. They clearly make the taking of a 
second wife a setious matrimonial fault. According to present day 
social conditions the bulk of the Burman Buddhists continue to carry 

out the principles generally inculcated by the Dhammathats inthis 
respect, and conditions are such that it is only reasonable and proper 
to hold that where a married couple are living in a’ thonogamous 
condition the wife should have the right to object to the introduction 


of another wife into the house Without. her permission, and that when . 


the husband attempts sd to do he commits a grave matritionial fault. 
In these circumstances it follows that it is cotrectto hold that ifa 
Burman Buddhist takes a second wifé, where he only had one prior to 
such taking, without the consent of such wife, she is entitled to leave 
him and refuse to cohabit with him ubless he provides her with a 
separate résidence, and, if he will not do so, to obtain an order for her 
personal maintenance from him. 

Applying this rule to the present case, Ma Ka U states that she is 
willing to live and cobabit with Maung Po Saw if he supplies her with 
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not done so. She is therefore, in my opinion, entitled to personal 
maintenance. As Maung Po Saw draws Rs. 80 a month salary, Rs. 30 
does not seem tobe too much. I would therefore setaside the order — 
of the first class Additional Magistrate, Bassein, and order and direct 
that Maung Po Saw do pay Ma Ka U Rs. 30a month maintenance 
with ablect: from the 10th December 1907. 


lrwin, Offg. C.J.—The cises of MalIn Than v. Maung Saw Hla 
(3), Maung Kin v. Ma Hnin Yi (2) and Maung Kaukv. Mo Han 
(4), cited by my learned collengue, were civil cases, and the principles 
which should guide a civil Courtin granting or refusing an order for 
pay stnedie of maintenance are not necessarily identical with the princi- '. 
ples by which a criminal Court ought to be guided in. deciding appli- | 
cations under’ section 488 of the Code of Criminal Procedure. That: 
was laid down by a Full Bench ofthis Courtin Maung San Hla v. Ma 
On Bwin (7).’ Therefore, while the cases cited may throw some 
light on the subject, it is not necessary to say whether the Special 
Court was right or wrong in holding that a second marriage without 
the consent of the first wife does not constitute a fault which w rome 
entitle the first wife to a divorce, and I am not Brenared either 
endorse or to dissent from that proposition. 


The law which governs the present case is the proviso which 


‘follows sub-section (3), but which is in substance a proviso to sub- 


section (1), of section 488 of the Code of Criminal Procedure, namely, 
= Elna that if such person offers to maintain his wife on condition 
of her living with him, and she refuses to live with him, such Magis- 
trate may consider any grounds of refusal stated by her, and may make 
an order under this section notwithstanding such offer, if he is satished 
that there is just ground for so doing. of 

The question we have to decide is whether the HBapoutlentt s refusal 
to maintain his chief wife affords just ground for ordering him to do 80, 
notwithstanding her refusal to live in the same house with the second 
wife whom the respondent married without the consent of the chief, 
wife. 

The learhed Chief Judge's decision in Maung Po Nyunv. Ma Su 
(5) is very much in point, andif [had known of its éxistence my 
detision in Pwa Thin v. Ba Win (6) might hive been different. 

ITagree with. Mr. Justice Hartnholl that neither the Dhammathats nor 
public opinion of Burmese Buddhists favours bigamy or polygamy; it 


' is tolerated, but not. largely practised. The taking of avlesser wife 


must fr equently lead to dissensions and quarrels in the. house. There 


is much force in the learned Sessions Judge’s remark that if the chiet ke 


wife Cannot insist on keeping the second wife out of the house a Burman 
could with impunity marry a. new wife every. month, and desert the 
former wife, leaving her without redress. 

I therefore agree thatwhen a Burmese Buddhist matries a second 
wife without the consent of the chief wife, there may be just ground for 
ordering him to pay for,the maintenance of the chief wife,-though she 





(7) 2 L.BR., 46. 
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refuses to live in'the same house with the lesser wife. I concur in the 
order proposed by Mr. Justice Hartnoll. 
Ormond, J.—I agree with my learned colleagues in holding that 


where a Burmese Buddhist has taken a lesser wife without the consent © 


of his chief wife, the refusal by the chief wife to live with her husband 
in the same house with the lesser wife does not necessarily deprive 
her of her right to miintenance under section 488, Code otf Criminal 
Procedure. : 

I concur in the order suggested. 


Before Mr. Justice Hartnoll. 


MA THEIN YIN v. MESSRS. FOUCAR BROTHERS & Co. 


Higmnbotham—for appellant (plaintiff). 
Agabeg—for respondents (defendants). 
Limitation of appeal—Time spent in prosecuting appeal im wrong Court—Due 
diligence—Good faith—Limitation Act, 1877, s. 14. 

A appealed to the Chief Court against a judgment passed by the District Court, 
it was heid that the appeal lay to the Divisional Court. On being presented in 
that Court, it was dismissed as time-barred. A then appealed to the Chief Court 
agaiust the order of dismissal. It was argued that the time spent in prosecuting 
the appeal in the Chief Court should be exclu: ded under section 14 of the Limitation 
Act. Butitappeared that A’s counsel, at the time of advising her to appeal to the 
Chief Court, had vot had explained to her the course of previous litigation which 
had a bearing on the question of valuation. . 

Held,—that, A having failed to prove that she had put her counse! in possession 
of all the facts, had failed” t. prove that she acted with due care and attention; 
ancl that she had ‘herefore not shown that she had prosecuted the appeal in the 
Cniei Court in good faith, within the meaning of section 14. 

Krishna vy. Chuthappan. (1889) L.L.R. 13 Mad., 269; Sarat Chander Bose v. 
Saraswalt Debi, (1907) LL.R. 34 Cal., 216; Kura Mal v. Ram Nath, (1996) LL.R, 
28 All, 414; referred to. 


Ma Thein Yin filed a’ suit against Messrs, Foucar & Co., Limited, 
on the. L6th January 1903, in the District Court of Amherst— ‘ 
(1) for a decree ordering the defendants to render an account of 
all timber dealt with by them by -virtue of a power-of- 
attorney granted by her ; 


(2) for a decree allowing to redeem her hammer-mark certi-. 


ficate on payment of such sum of money as might be found 
due on setilement of the said account; 
. (3). for cancellation of the ‘power granted by her in favour of the 


defendants ;_ 
(4) for such further or other reilef as the’ Court thought fit and 


proper ; and 
(5) for costs. 


She valued the suit at Rs. 600, 
On the ist Tanuarv 1904, her suit was dismissed with costs. An 
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1908. the lower Courts and remanded the case for further enquiry. Amongst 
ehh Tien other. matters this Court’s decree directed the defendants to account to 
vin. the plaintiff for all logs of timber received by them bearing the plain- 

y tiffs mark. The further enquiry was held and a commissioner was 


Mzssrs. appointed to take the account. His conclusion was that there was due 
ae by the plaintiff to the defendants Rs. 615 with interest at 2 per cent. 
sper mensem on Rs. 600 up to the date of institution of the suit. The 
District Court then passed judgment on the 6th February 1906, that 
‘upon plaintiff paying the defendants Rs. 615 together with the interest 
due on Rs. 600 at 2 per cent. per mensem from the date it was 
advanced up to. the date of the institution of the suit, the defendants 
do deliver over to her the power-of-attorney gtanted by her to their 
manager and her hammer-mark certificate. She was not satisfied with 
this decree,. and om the 21st May 1906 appealed to this Court. An. 
objection was raised that the appeal was barred by limitation, but this 
Court decided that it was filed just within time and disallowed it. 
It was held to have been field on the 90th day, and the period of 
litnitation allowed is 90 days. An objection was then made that the 
appeal lay to the Divisional Court and not to this Court. ‘This objec- 
tion was allowed, and on the 20th June 1907 it was ordered that the 
memorandum of appeal be returned to the appellant to be presented. 
to the Divisional Court. It was’so presented on the 29th June. That 
Court held that the appeal was lime-barred and dismissed it. Ayainsl 
that decision this appeal is now laid. : 
Two grounds* are taken. The first is.as follows. The decree of 
the District Court was passed on the 6th February 1906, and the 
‘appellant alleges that on the 10th February she took steps to obtain a 
copy of the decree by applying for the same before it was drawn up 
and signed, and that she was told that a decree was not necessary on. 
the 21st February. It appears that the decree of the District Court 
was not signed till the 17th May. She therefore claims that in com- 
puting the period of limitation, the period from the 10th February to 
the 17th May 1906 should be excluded under section 12 of the Limita- 
lion Act.. From the application and the affidavits filed the following, 
appear to be the facts. On the-10th February she-applied for a copy. 
of the judgment and decree. The Head Copyist of the District Court 
was told that no decree was necessaty, and so on the 2ist February 
he gave Ma Thein Yin a copy of the judgment and returned to her the 
requisite stamps for the decree, telling her that a decree was not 
" required. Ma Thein Yin says that she then believed that no decree was 
necessary and that she received back the stamps. She says that she 
did not think it necessary to consult any one on this point until she 
went to Rangoon and consulted Messts. Burjorjee and Dantra. They 
- told ber that a copy of the decree was required, and so Mr. Dantra 
made an application for a copy of it on her behalf. This application 
was made on the 16th May and a copy Was supplied on the 17th. By 
section 12 of the Limitation Act the tirne requisite for obtaining a Copy 
‘of the decree is to be .excluded. Ma Thein Yin madé no application 
for a copy between the 21st February and the 16th May. Should this 
period be excluded as coming with the meaning of time requisite for 
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obtaining acopy? lIamof opinion thatit should not be. Every would- 
‘be appellant should take steps to prosecute his or her appeal with no 
unnecessary delay. If Ma Thein Yin had gone promptly to her 
counsel, she would have been told that a copy of the decree was neces- 
sary. Inthat case she might possibly have asked that the period 
between the 21st February and the making of the application might 
be excluded; but where nothing is. done for nearly three months, I 
cannot hold that such a period was a period of time requisite for 
obtaining a copy. The application was certainly not pending after the 
21st February as Ma Thein Yin accepted the word of the copyist and 
took back the stamps. The first ground I therefore decide in her 
‘distavour. ; 

The second ground takén is that she had sufficient ground for not 
presenting the appeal within the time allowed and so that the second 
paragraph of section 5 applies. She pleads that she is entitled under 


section 14 to exclude the time during which she was prosecuting the. 


appeal in this Court, and that she was misled by her advocates in filing 
the appeal in this Court. Section 14 lays down that the party must be 
prosecuting the proceeding inthe Court without jurisdiction in good 
faith, that is, with due care and attention. -The law seems to me to 
have been clearly explained in the case of Krishna v. Chathappan (1) 
in which it was held as follows :— 

The true rule is whether under the special circumstances of each case the 
“appellant acted under an honest, though mistaken, belief formed with due care 
and attention. Section 14 of the Limitation Act indicates that the Legislature in- 
- tended to show indulgence toa party acting tond fide under a mistake, We think 
that section.5 gives the Courts a discretion ‘which in respéct of jurisdiction is to be 
exercised in the way in which judicial power and discretion ought to be exercised 
upon principles which are well understood ; the words “ sufficient cause ” receiving a 
liberal construction so as to advance substantial justice when no negligence nor 
inaction nor want of bond fides is imputable to the appellant. 

This case was quoted with approval in the recent case of Sara 
Chander Bose v. Saraswati Debi (2). As regards an appellant being 
misled by counsel, I agree with the view held ‘by their Lordships in 
the case of Kura Mal v. Ram Nath (3) when they said :— 

We have no hesitation in holding that when a client bond fide accepts the advice 
of counsel as to the proper procedure to adopt in the course of litigation, and, 
misled by that advice, failed to file an appeal in time, he is entitled to the benefit 
of section 5 of the Limitation Act and should not be visited with the serious penalty 
which is involved in the rejection of his appeai. 

The essence of section 14 seems to be that the party—not counsel— 
must be prosecuting the action with due care and attention, and the 
point to be decided here is whether Ma Thein Yin had acted with due 
care and attention when she filed her appeal in the Chief Court. The 
burden of proof lies on her, and the material on which the point must 
be decided is the affidavits filed. Mr. Burjorjee does not say when 
Ma Thein Yin went to him, nor does she say. This is an unsatis- 
factory feature, and leaves open the question whether she went after 
the period for filing the appealin the Divisional Court had expired. 








(1) (1889) I.L.R. 13 Mad., 269. | (2) (1907) LL.R. 34 Cal.. 216 
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1908. Mr, Burjorjee says : ‘‘ I went over the papers placed before me care- 
Wy “Tami fully and I was of the opinion from such papers that the appeal lay to 
YIN Hon’ble the Chief Court of Lower Burma, as the suit was one for 

v, redemption and the subject-matter of the suit over Rs. 5,000 in value. 
Mezssk8. =] had no personal knowledge of the previous litigation in the suit.’ It 


Poe age a will ‘be observed that he does not say what papers were placed before 
_~—scihim, and that he says he had no personal knowledge of the previous 
litigation inthe suit. It was the duty of Ma Thein Yin to place before 
him all the papers.in the suit, and certainly to have advised him of the 
previous appeal to the Divisional Court and then from there to the 
Chief Court. If she did not do so, in my opinion she did not act with 
due care and atten:ion. If Mr. Burjorjee had been in possession of 
this information, he might have advised her differently.. His words 
are that he had no personal knowledge of the previous litigation in the 
suit. It is difficult to understand what he exactly means by these 
words ; but they may bear the meaning that Ma Thein Yin did not 
acquaint him with the course of the previous litigation, and if she did 
not, she has not in my opinion acted with due care and attention. 
The burden of proof lies on her and I must hold that she has not proved 
. that she did act with due care and attention, I am unable therefore 
‘to allow her the benefit of section 14. I must therefore hold that -her 
appeal to the Divisional Court was time-barred and dismiss the appeal 
with costs. 


Criminad Before Mr. Justice Irwin, OST fe Officiating Chicf Judge. 


Revision ; 

ae KING-EMPEROR ». M. N, ATCHATARAMAYYA. 

Sapa tiey | Agabeg—for respondent, + 

1th, 1908, Danger caused 64 disobertience of railway riules—Duty and responsibility of 
rae Station Master—Consequences of disobedience of rules -Collisiou—Indian Rail- 


iwarys Act, 1890, 8, 101, 


A, an Assistant Station Master, expecting the arrival of a down mail train in 
his station, instructecl his jemadar to. let it come into the station mainline, and, 
after it had come in, to set the points at the up end of the stalion so as to allow an 
up goods train to proceed from a side line. At the time of issuing these instruc- . 
tions he gave the'keys of the points to the jemadar, although ihe points were 
already set for the main line. The jemadar, without waiting for the mail to come 
in, set the peints for the side line on which the goods train stood. On the ‘approach 
of the mail, A allowed the signal to-be given for it to enter the station without 
further satisfying himself, as required by the rules by which he was bound, that the 

_points -were correctly set. The mail in.consequence ran on to the side line and. 
collided with the goods train. ° i 


Held,--that A endangered the safet, of many persons by his disobedience of 
the Tiles, and his conduet therefore coe him wien the terms of section 101 (2) 


of the Act. | i 
King-Emper orv. A, C, Dass, 4 L, BR. 139, followed. 
Shankar Balkrishna v. King-Emperor, (1904) IJL.R. 32 Cal., 73, distinguished. 


About 2-30 A.M. on 25th Jantiary 1998 a collision occurred at 
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Nyaungbintha station. The respondent was Assistant Station Master 
on duty at the time, and he was prosecuted under section 101 of the 
Railways Act, 1890. The Additional Magistrate, Toungoo, discharged 
him. Application was made to the District Magistrate to order further 
inquiry. The District Magistrate, while finding that the respondent 
did not do his duty, and that if he had done his duty the accident would 
not have occurred, yet considered that he was not criminally negligent 
within the meaning of the Act. The Local Government have therefore 
directed the present application for revision to be made to this Court. 
There is no doubt about the facts of the case. There are three 


lines at Nyaungbintha. No. 1 is the platform line; No.2 is the main _ 


line, on which’ a running-through train would ordinarily run. No. 186 
down goods arrived on the platform line. Then No. 183 up goods 
arrived on the main line, and was moved ahead and was shunted back 


to the third line. Then No. 3.up mail passed through on the main. 


line. On this particular night it would pass No. 4 down mail at the 
next station north, namely, Pyu. When Nc. 3 up mail had passed 
Nyaungbintha, No. 186 down goods was despatched to Kanyutkwin. 
No. 4 down mail was timed to run through Nyaungbintha, but line- 


1908.. 


KING- 
a ay 


MLN. Aas 
TARAMAYYA. 


clear to proceed to Kanyutkwin could not be given to it until No. 186 - 


. down goods. rerched Kanyutkwin. At this time the keys of the 
points were in the possession cfthe accused. No. 3up mail had just 
passed ; therefore it must be assumed that the northern - points of lines 

'2and 3 were set for the main line (2); the only alternative is ‘that 3 
up mail must have burst the trailing points. If the points had not been 


burst they were correctly set to let No. 4 down mail pass, and no 


‘alteration in any points ought to have been made until after No. 4 
down mail had passed. This. being so, the accused called the jemadar, 
gave him the keys of the northern points, and told him thai No. 4 down 
mail. was to come in on the main line and stop, and after it had come 
in, he was to set the training points to let No. 183 up goods proceed to 
Pyu. Vhe jemadar, without waiting for the down mail to come in, 

et the points for’ the third line. Then the down mail whistled ; the 
jemadar called for the signal ; the accused came out of the office, let 

1 e home signal, and uncer his orders the porter let down the 

nt signal; the down mail came in on the third line and collided 


No. 183 up goods. 










with 


of the Act, and which came into force on Ist January 1907, rule 247 
throws on the accused the responsibility for ensuring that all points 
are correctly set, and all facing points securely locked, for the passage 
of trains. Subsidiary rule (f) (iii) runs thus :— 

inthe case of runping-through trains or trains timed to run thfough, the 
Station Master shallinspect andis personally responsible that allfacing points over 
which the train will pass are correctly set and locked. ; 


Subsidiary rule @) (i) under the same rule contains ‘the following 


directions :— 
If a train which is booked to run through has to be stopped for any cause 


Of the rules framed by the Government of India aden section 47. 
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1908, at danger......... ..-fngine. drivers of trains that are booked to run through shail, 
when they have been stopped outside signals and are subsequently adinitted into 
the station yard, be prepared to stop there if an aathovity to proceed is not 


’ Kine- 
EMPEROR received at the oulermost points. 
LN Aon The accused disobeyed subsidiary rule (f) (iii) by cuittiine to 


TA RAMAYya, inspect the points before ordering the signal to be lowered. That 
— brings him within the terms of clause (6) of section 101. His cul- 
pability is greatly increased by the fact that he gave the keys to the 
jemadar before the down mail came, as he tener that they would not be 

required until after that train had ‘passed. 

The accused said that he saw the down mail stop at the outer - 
signal. He is contradicted in this by the driver, and is not supported 
by any witness. In case of any further proceedings being taken it 
would be necessary to inquire further into this, as no notice was taken 
of it by the Masistrate. If the train did not stop at the outer signal, 
the accused disobeyed subsidiary rule (/) (i).by ordering the porter to 
jower the signal. 

The Additional Magistrate . held that the accuséd was not guilty of 

' negligence, and that it was not proved that he had endangered the’ 
lifé of any person. Neither of. these questions was strictly in issue. 
The qnestinns were whether he disobeyed a rie which he was hornd 
to obey, and whether he thereby endangered the safety (not neces- . 
sarily the life) of any person. It is proved up to the hilt that he 
disobeyed a rule which he was bound to obey, and I do not think the 

. Magistrate could have arrived at the conclusion that he had noi 

- endangered the safety of any person if be had read the report of King- 
Emperor v. A.C. Dass (1). It is quite obvious that his disobedience 
of rule, by making it possible for the jemadar to switch the train on to 
the third line, very greatly endangeiied the safety of many -persons on 

- the mail train and of the driver and fireman of the goods train. The 
case of Shankar Balkrishns v. King Emperor (2) was relied on by © 
the accused. Itis in no way parallel to the present case. This dis- 
obedience was of a very different kind, and the consequences altogether 
unexpected. 

The District Magistrate came to nolfinding on the points really in 
issue, 

The learned Government Advocate did not press ne furlher action 
against the . accused, as he has been under suspension tor several 
months. What is desired by the prosecution is an emphatic pro- 
nouncement by this Court that disobedience of rules such as is proved 
in this case is punishable by imprisonment. Such a pronouncement, 
it is believed, will be more effectual than many departmental punish- 
ments in preventing future disobedience. The ruling in Dass’s case 
which I cited above ought to-be sufficient warning to railway servants 
and guide to Magistrates, but probably it had nat been published when . 
the District Magistrate dealt with the present.case. For that reason 
I abstain from making any order for further inquiry into the case. 


(1) 4 LB.R,, 139. (2) (1904) LL.R.; 32.Cal,, 73. 
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Before Mr. Justice Irwin, C.S.1. 
KING-EMPEROR ». PO GYI. 


Young—Government Advocate, Tf D. M, Karaka—tor respondent. 


Danger caused by disobedience of railway rules—Duiy and responsibility of 
Stalion Master—Consequences of disvbedience of rules—indian Railways Act, 
1890, s, 101.° : 


A, an Assistant Station Master at Pyuntaza, having ascertained ‘that the line 
was clear to Daiku, the next station, gave the ticket conveying authority to proceed 
to the guard of a down train, which was then. waiting at his station. He then 
received a message from Daiku asking him to withdraw the ticket, in order to allow 
an up train to proceed from Daiku to Pyuntaza. In contravention of the rules by 
which he was bound, he at once signalled to Daiku that the line was clear, without 
first getting back the ticket from the guard. On going out to get the ticket, he 
found that the down train had started. The result was that the two trains met 
between the stations, although the drivers were able to stop in time to avoid a 
Collision. , } 

Being prosecuted under section 101 of the Railways Act for endangering the 
safety of persons by disobedience of. rules, A pleaded that he told the guard of the 
down train not to start without telling him. : 

Held,—that although, if the guard started without A’s verbal permission, he 
also contravened ‘a rule, A's disobedience of rule in connection with the written 
ticket was the more serious, and was the principal cause of the danger that ensued 
A was convicted uncer section 101, and was sentenced to a term of imprisonment, 


Shanker Balkrishna v, King-Emperor, (1904 LL.R. 32 Cal.) 73, distinguished. 


The accused, who was Assistant Station Master on duty .at Pyuntaza 
station, received intim2tion from Daiku that the line was clear for 
No. 180 down goods, and he then prepared the line-clear ticket or 
‘¢ authority to proceed,” and handed it to the guard of No. 180 down 
’ goods. Shortly afterwards Daiku asked him to cancel the line-clear 
he had received, and allow No. 89 up to take precedence. He did so 
at once; without taking back the line-clear ticket he had given to the’ 


guard, and. he gave line-clear to Daiku forthe No. 89 up to come. © 


Then he went out to look for the guird, and found that the No. 180 


down had started. The two. trains met on the single line about half . 


_way between the two stations, but fortunately each driver saw the 
lights of the other train in time to avert a collision. 

The act of giving the line-clear for the No. 89 up without first getting 
back the line-clear which he had given to the guard of No. 180 down 
was a flagrant disobeclience of rule 19 of Chapter III of the Regulations 
for signalling trains. Accused was charged under section 101 of the. 
Railways Act, 1890, with endangering the safety of the persons'on both 
trains by this disobedience of the rule. His defence was that he told 
the guard not to start without first telling him. Rule 269 of the 
general rules prohibits a guard from starting his train until he receives. 
permission from the Station Master. Such permission.is given orally, 
and isa separate matter from the written line-clear ticket. : 

The Magistrate held it not proved that the accused gave the guard 


" . permission to start, and therefore hefound that the responsibility forthe 


accident lay on the guard, and not on the accused, as his act seemed to the 
Magistrate to entail no danger, and appeared to be too remotea cause for 


the incident which had happened. He was guided by the ruling in the 
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case of Shanker Balkrishna v. King- Emteror (1), in which a Station 
Master wrote a line-clear message which he had not in point of fact 
received, left it unfinished on his ‘table i in the book, and the guard came 
in and look it away without permission. and acted on it. Assuming that 
that decision ‘is correct, it is no authority for deciding the present case, 
as the facts are entirely different. The guard's act in taking the ticket 
without leave out of the book was held to be an extraordinary one, and 


entirely unexpected. It does not require much knowledge of buman 


nature to know that when a guard of an empty train is given a proper 
line-clear ticket nobody need be much surprised if he starts without 
any further permission. The giving of oral permission is such an 
informal maiter, and so. difficult to prove or disprove, that it is certain 
to be regarded by railway servants in general-as a thing of very small 

consequence compared to the written line-clear.. Asa mere matter - 
of common sense I must regard the accused’s disobedience of rule 19 
as an intensely dengerous act. It was the principal canse of the two 


trains meeting on a single line. If the guard started without further 


oral permission, that was.a minor cause, and contributedina much 
smaller degree to the danger which ensued. Whether the guard is to 
blame for the danger to life or not is quite irrelevant in the present 
case. The chief blame must rest on Maung Po Gyi, for giving line- 
clear for the up train while.a line-clear ticket for the down train was 
in the possession of the guard of the down train. 

I therefore set aside the acquittal of Maung Po Gyi, and I convict 
him of endangering the safety of many persons by disobeying a rule © 
which he was bound to obey, an offence under section 101 of the 
Railways Act, 1890, and I lsentence him to one month’s rigorous 
imprisonment ; a lighter sentence than I think the Magistrate ought 


to have massed. 





— 


Full Bench—(Criminai Revision). 


Before Mr. Justice Irwin, CSL, Officiating Chief Judge, 
Mr. Justice Hartnoll, and Mr. Justice Ormond. 


‘BA THAW vw. KING-EMPEROR. 


M, Auzim—tfor applicant. Dawson—Assistant Government Advocate. 


‘Appealable sentence—Appeal from first class Magistrate—Right of appeal of 


accused convicted at font tridl—Meaniias of ‘cuse’ —Criminul  Proceclure 

Code, ss. 408, 413. ° ‘ 

If, at the joint trial of two more prsons by. first class Magistrate, an 
appealable sentence is passed upon any one of them, all those convicted have the 
same right of appeal even though theirsentences may be of the kind against which 


‘appeal would have been barred by section 413 of the Code of Criminal Procedure, 


if they had been tried singly. 
' Reg, v. Kalubhia Meghabhat and * others (1870) 7 Bom. H.C.R., Cr. 35 


dissented from. .- 

Irwin Officiating Chief Judge.—Ba hice and two others were 
tried at one.trial by the Subdivisionai Magistrate of Ngathainggyaung. 
The other two were imprisoned and fined; Ba Thaw was fined 





(1) (1904) LL.R. 32, Cal., 73. 
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Rs. 50 and ordered to give security to keep the peace. All three 
appealed jointly to the Court of Session. Ba Thaw’s appeal was rejec- 
ted on the ground that no appeal lies,; the appeal of the other two was 
heard. Ba Thaw applied to the Court of Session for revision, and the 
Sessions Judge has referred the case to this Court with a recommenda- 
tion that the conviction be set asicle on the ground that the conviction 
was largely based on the Magistrate’s recollection of something that 
‘one of the other accused had said to him before the trial. 

The learned Judge’s order rejecting Ba Thaw’s appeal is of course 
‘based on section 413 of the Code of Criminal Procedure, and he has 
‘construed that section in the sense in which I believe it has been 
construed in this province from the earliest times. I think that con- 
struction is wrong, but I should not venture to question it after it has 
prevailed for so many years were it not that a contrary construction 
would not only be to the advantage of convicted persons, but would also 
tend to facilitate the despatch ot business in criminal Courts. 

Under section 408 any person convicted by a Magistrate of the fiz 
class may appeal to the Court of Session, and Ba Thaw therefore has a 
right of appeal unless it is taken away by section 413, which runs 

hus : — 

Notwithstanding anything hereinbefore contained, there shall be no appeal by 
‘a convicted person in cases in which a Court of Sessi. on orthe District Magistrate 
or other Magistrate of the first class passes a sentence of imprisonment not exceed- 
ye one month only, or of fine not exceeding fifty rupees only, or of whipping 
only. , 

Substantially the same terms were used in fie Codes of 1882 and 
1872. In the Code of 1861 the correspondiug section was slightly 
‘different, viz.:— 

Inall cases in whicha . . 7 .. Magistrafe shall pass a_ sentence o 
imprisonment not exceeding one month or of a fine not exceeding fifty rupees, no 
‘appeal shall be allowed. . 

The question is this, when two or more persons are tried jointly and 
one of them is sentenced to a fine of Rs. 50 only, and another to some 
punishment which gives him a right of appeal, is the right of appeal of 
the person who was sentenced to a small fine only taken away by 
section 413 ? 

It does not appear that there have been any colings on the point 


‘since the Code of 1872 came into force. Aiyar’s Code gives references. 


to three rulings under the Code of 1861, all denying the right of appeal, 
. but I have been able to find only one of these, viz., Reg. v. Kalubhat 


Meghabhai and others (1),in which the Sessions Judge gave strong © 


and cogent reasons for entertaining a joint appeal of eight persons 
who had been convicted, including three who hadi been fined only Rs: 50 
each, and reduced all the fines to Rs. 20 per man. The District 
Magistrate reported. the case, and the High Court, without giving any 
reasons whatever, annulled the order of the Sessions Judge and restored 
the sentences on the three men who had been fined only Rs. 50 each- 
With ail respect I am unable to attach great weight to that ruling. 





(1) (1870) 7 Bom. H.C.R. Cr., 35. 
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The true solution of the question seems to depend on the meaning: 
of the word “cases” in section 413. In the first place T think it is 
obvious that grammatically it ought to be “a case’ in order to 
harmonize with the rest of sentence. Secondly the word: “ case’? is: 
used in.the Code in at least three different senses, but in the definitions. 
of “ cognizable case,” “ summons case,” and “ warrant case,” in Chap- 
ters XVIII, XX and XXI, and in sections 346 to 350, both included, the 
word is used to denote a proceeding relating to an offence in which 
any nutiber of persons may be dealt with. This, 1 think, is the’ most. 
reasonable construction to put upon the world in section 413. 

Then, if ‘‘ case’ includes a trial at which two or more persons are 
convicted, the grammatical meaning of the section, to my mind, is that 
there shall be no appeal in a case in which no sentence exceeding any 
those described in the section is passed on any of the persons. 


_convicted.. This is consonant with common sense. When the whole 


case is trivial, finality is of more importance thar the correction. of 
possible mistakes ; but if.a substantial sentence is passed on one person 
‘the case is not trivial, and it is obviously expedient that the Appeliate 
Court should have jurisdiction to deal with the whole case if all the 


persons convicted choose to appeal. Ifthe contrary had been the. 


intention of the Legislature, the obvious way to express it. beyond the: ~ 
possibility of a doubt would have been to substitute for “' in cases in 
which” the words ‘on whom.” 

If there be any room ‘for reasonable doubt about the meaning of the: 
section, the benefit of the doubt should be given to the person who- 
desires to appeal. i 

For these reasons I think that when more persons than one are. 
convicted at one trial, and an appealable sentence is passed on any oné 


‘of them, section 413 leds not take away from the other convicts’ the~ 


right conferred by Us ee 408, namely, “Any person convicted on a. 
trial held by... . Magistrate of the first class may appeal.” 

I would eo set aside the order rejecting the appeal of Ba. 
‘Thaw, and direct the Court of Session to hear Ss, appeal. 

Hartnoll, J —I concur, 

Ormond, e —TI concur. 





Before Mr. Justice Hartnoll. 


RANGANAYAGIAMAL’ AND ANOTHER v. MAHALI..PILLAY anp 
RATNASABAPATHI MUDALIAR. . 


DM, Karaka—for applicants, |D. N. Palit—for nespondenty 


- Power of Court to. cancel appoint ment of Recewer—Refusal to hand over property to-” 


Receiver—Inquiry regarding property to be handed over to Receiver —Enf orce- 

ment of order of Recéwcr—Temporary injuction—Civil’ Procedure Code,. 

$s. 108,492, 493, 503. 

A Court which has passed an order appointing a Receiver in any czse ie 
power subsequently to hold an inquiry as to whethes the. order should remain’ in. 
force or not, and if necessary to cancel the order. 

Where a Receiver has been appointed and any person refuses to. ‘tant over: 
property to him, the proper course is for the Court to hold an inquiry as to the 
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possession of the property in question, and as to whether it is property that should 
be handed over to the Receiver, before issuing an injunction under section 492, 
‘Code of Civil Procedure, unless it appears that the object of the injunction would 


” .be defeated by the delay, 


‘The applicants.sued the respondents for the recovery of certain 
property said to belong to deceased R. M. D. Dorasawmy Pillay 
as his heirs. The property is stated to consist of immoveable and 
moveable property amounting in value to some. Rs. 70,000. They 
asked that a Receiver be appointed pending the litigation. On the 
12th June last the Judge of the District Court appointed ex-parte the 
‘bailiff of his Court as Receiver. This order was passed under seciion 
503 of the Code of Civil. Procedure. On the 18th June the bailiff 
. reported thit the respondent Mahali would not hand him over posses- 
sion of the property, and on application of the plaintiffs’ agent the 
Judge issued notice on Mahali to show cause why he shouid not be. 


committed for contempt. On the 2nd July Mr. Home appeared for © 


Mahali to show cause. The Judge directed that an order issued to 
Mahali directing him to hand over the property in dispute to the 
Receiver on’ or before the 9th July, failing which he would be dealt 
with under section 493 of the Code of Civil Procedure. On the 9th 
_July the bailiff reported that Mahali still refused to hand .over the 
property to him, and on the same date the respondents filed an appli- 
cation a;king that as no application had been made for an injunction, 
and as no notice.of any application for an injunction had been served 
-on any of the defendants, the order of the 2nd July should be set aside. 
‘The application went on to say that there was nothing to show for 
what properties the Receiver had been appointed, and that the 


respondents had not got any of the separate properties of the deceased - 


in their possession. It also said that the respondents were about to 
apply for a review of the order appointing a Receiver, but could not 
do so as there had been a change of Judges, and were about to appeal 
against the order appointing a Receiver. They therefore asked that 


the order of the 2nd July be set aside and the order appointing a- 
Receiver be stayed. Subsequently on the Ist August they put in. 


another application stating that they have been adviséd that unless an 
application for the cancellation of the order appointing a Receiver be 
‘made the Chief Court would not entertain their appeal, so they asked 
that the order appointing a Receiver be set aside under section 108 
of the Court of Civil Procedure, and thatthe application be reheard. 
On the 8th August, the Judge passed orders refusing to interfere 
‘with the order of the 2nd July, found that he could not commit the 
respondents to jail if they refused to hand over the property to to the 
Receiver, and that he could not stay the order appointing the Receiver. 
He held that the respondents should apply to the Court of appeal, or 
under section 102 of the Code of Civil Procedure. I conclude the 


Judge meant section 1080. On the 10th August the Judge rioted that 


he was not prepared to hold that the application of the Ist August was 
time-barred, and directed respondents to file affidavits in answer to 


those filed by the other side. He also. removed the bailiff from the . 
Receivership as he considered that it was not advisable that he should _ 
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act as a Receiver of a Tamil estate, and said that the plaintiff should 
nominate some one else. This application is now filed asking that the 
order removing the bailiff from the Receivership be set aside and that 
the Receiver be directed to take possession of the property forthwith,, 
that the order of the lower Court admitting the application under 
section 108 be réversed, and that the respondent be committed for 
contempt of Court for persistent refusal to deliver over possession to- 
the Receiver. 


As regards the order removing the Receiver, I am not prepared to 
interfere with it. The property is valued at some Rs. 70,000. The 
bailiff of the Court has only given security to Government toa small 
extent as compared with Rs. 70,000. The Receiver to sucli a pro- 
perty should give good security in the first instance. Secondly, the 
bailiff is an officer who-has plenty to do, and to administer the property 
of such value might unduly interfere with the performance of his other: 
duties. The plaintiffs should nominate some one else who should 
furnish due security, and. the respondents should receive notice before: 
he is.appointed, so that any objections they have to make may be- 
considered. ° ; 


With regard to the second prayer, that the order admitting the: 
application :nder section 108 should be reversed, it would seem that 
the power of the removal of a Receiver is inherent in the Court. At 
page 269 of Woodroffes’s Law relating to Receivers, it is written :— 


The power to terminate flows naturally and as a necessary sequence from the: . 
power to create. The power of the Court to remove or discharge a receiver whom it* 
has appointed may be exercised at any stage of the litigation. It is a necessary: 
adjunct of the power of appointment and is exercised as an incident to, or con-. 
sequence of, that power ; the authority to call such officer into being necesszrily: 
implying the authority to terminate his functions when their exercise is no longer: 
necessary, or to remove the incumbent for an abuse of those functions or for other 
cause shown, 


And again at page 283— | 


A Court of Equity, as of course, is always ready to rectify improper or 
irregular proceedings, and where an application for a receiver has been allowed 
and it subsequently appears that the appointment was improper, the receiver wil] be- 
discharged . . . . Inasmuch as the receiver is appointed upon the theory that thereby 
the interests of all the parties concerned will be the better subserved, protected and” 
secured, it follows, as of course, that whenever at auy stage of the litigation sub- 
sequent tothe appointment these interests will be promoted by the discharge of° 
the Receiver, it is the proper practice’ to move therefor, 


I see no reason to dissent from these views, and that being so, in 
the exercise of the power inherent in the Court it seems to me that at 
any time it can hold such enquiry as it may deem fit, as to whether it 
may be'still fit and. proper for the order for the appointment of a Re- 
ceiver to remain in force, or whether it shovld be cancelled.. I accord- 
ingly hold that in the prescnt case it is in the power of the Judge,. 
and indeed proper for him so to do, as the Receiver was appointed 
ex-parte, to hold an enquiry as to whether the order of appointing a 
Receiver should remain in force or not. "The matter seems to me: 
quite outside the consideration’as to whether the order of appointment: 
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comes within the meaning of the word ‘ ‘decree ” as used in section 
108 of the Code of Civil Procedure. 

With regard to the third prayer in the plaint, it seems to me that 
when a Receiver is appointed and when any person refuses to hand 
over to him certain property, an enquiry. should ordinarily be held as 


to whether, the property, which should be specified, is property that . 


should be handed over to the Receiver and property that is in the 
possession of the person alleged to be in possession of it. Under 
section 494 of the Code, notice of the application should be given to 
the person concerned, and then after such enquiry as may be necessary 
an injunction can be issued under section 492 ordering the property, 
which should be specified, to be handed over to the Receiver. Dis- 
obedience to that injunction can then be enforced under the third 
paragraph of section 493. The only case in which such enquiry should 
not be held is. where it appears that the object of granting .the in- 
junction would be defeated by the delay. The present case would not 
seem, as it at present stands, to come within this category. If there- 
fore in the present case the Judge after such enquiry as may ‘be fit 
finds that the order for the appointment of a Receiver should still 
remain in force, and appoints another Receiver, he can then proceed 
- to the consider ation as to whether a temporary injunction should issue 
under section 492 and be enforced, if necessary, under the third para- 
graph of section 493. 

With these remarks the proceedings can be returned. I pass no 
order as to costs. , 








Before Mr. Justice Irwin, C.S 1. 
KATHAN anp KARPANA v. KING-EMPEROR. 


DeGlanville—for appellants. 


Dawson—Assistant Government Advocate, 

Appealable sentence in summary trial—Order for security for good behaviour, 
in addition to sentence of imprisonment—Rangoon Police Act, ss. 30, 31A— 
Criminal Procedure Code, ss. 408, 414, 415. 

A was tried at a summary trial under section 30 of the Rangoon Police Act’ 
and. was sentenced to three months’ rigorous imprisonment and further ordered to 
give security for good behaviour under section 31A. 

Held,—that the addition of the order for security rendered the case appealable. 

King-Emperor v. Po. Thin, 2 L.B.R.,*72; Ba phe v. King-Emperor, 4 
L.B.R., 354 ; referred to, 


Kathan and ee were tried at a summary trial be the District 
Magistrate of Rangoon, under section 30 of the Rangoon:Police Act, 
and were bothconvicted. Kathan was sentenced to suffer three months’ 
rigorous imprisonment and was further ordered under section 31A to 
execute a bond for Rs.,100 with two sureties, for his. good behaviour 
for one year, and in default to suffer one year’s rigorous. imprisonment. 
Karpana was sentenced to suffer one month’s rigorous imprisonment. 

Kathan has appealed and.the question arises whether an appeal 

ies. As he was convicted on a trial held by.a District Magistrate, he 


1908. 
RANGANA- 
YAGIAMAL 

Uv. A 
MAHALI 
PILLAY. 


Criminal 
Appeals 
Nos, 588 & 
625 of 1908 
Sept ember 
17th, 1908, 


_— 


1908. 
‘KATHAN 
v. 

KKING- 


EMPEROR. 


360 LOWER BURMA RULINGS. _ [ VoL. 





has aright of appeal under section 408, Criminal Procedure Code, unless 
that right is specially taken away by any other section. Section 414 
takes away the right of appeal in any case in which a Magistrate 

empowered to act under section 260 passes a sentence of imprison- 

ment not exceeding three months only ; and section 415 explains that 

no sentence which would not otherwise be appealable shall be 

appealable merely on the ground that the person convicted is ordered 

to find security to keep the peace. - These two sections must be read 

together. If section 414 stood alone it might perhaps be fairly argued 

that ao order to give security, with the alternative of imprisonment, 
is not a“ sentence” nor part of a sentence. In King-Embperor v. Nga 

Po Thin (1), it was held by the majority of a full bench that an order 

of imprisonment for failure to give security for good behaviour is not 
asentence within the meaning of sections 396 and 397 of the Code of 

‘Criminal Procedure. That decision was.in favour of the subject, and 

I do ‘not think it is binding on me in construing the meaning of a. 
different section, where a like decision would curtail the right of 

appeal, and where the construction does not depend on the meauing 

of the word “ sentence’? alone, but — largely on the Mllowlax 

section also. 

An order to give security for good behaviour, as a corollary toa 
conviction for an offence, is not contemplated in either the Penal Code 
or the Code of Criminal Procedure. It is the creation of a local Act. 
{tis contended on behalf of the Crown that the provision in section 
415 which [ have’quoted, namely, that the edition of an order to give 
security to keep the peace does. not render a sentence appealable, 
should be extended by analogy to an order under the Rangoon Police 
Act to give security for good behaviour. I cannot agree with that. 
The local Act having given the Magistrate authority to pass an order 
not contemplated by the Code, I think analogy cannot take away the 
general right of appeal conferred by section 408. The terms of section 
415 indicate that apart from that section it would be at least doubtful 
whether there was not aright of appeal in case of a séntence of 
imprisonment for one month combined with an order to give 
security to keep the peace, and the benefit of the doubt would be. 
given to the would-be appellast. As section 415 Contains no reference 
to security for good behaviour, and there is no corresponding provision 
in the Rangoon -Police Act restricting the right of appeal, I must hold 
that the right of appeal conferred by section 408 is not restricted. 

' I have not overlooked the fact that there is no appeal from an order 
of a District Magistrate requiring security for. good behaviour. 
Section. 406 refers to cases in which there is no conviction for an 
offence, and it cannot affect the present case which is governed by 
section 408. 

I therefore find that Kathan has a right to speed. 

' Karpana presented a petition for revision; but since he did so a: 
full bench of this Court has decided in the case of BaThaw v. King- 
Emperor (2) that when more persons than one ate. convicted at one 





(1) 2LB.R., 72. “4°. 2) 40,B.R, 354. 
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‘trial, and an appealable sentence is passed on any of them, all the 
persons convicted at such trial have aright of appeal. Karpana’s 
petition will therefore be treated as an appeal. 

The District Magistrate evidently thought that his orders would 
-not be appealable ; the record he made would be quite suitable under 
section 263, but it does not embody the substance of the evidence as 
required by section 264, I therefore set aside the convictions and 
sentences, and direct that the accused be retried. 





Before Mr. Justice Harinoll. 
ENG KEAT v. THE BURMA RAILWAYS COMPANY, LIMITED. 


Lambert—for applicant (plaintiff). 1 Hzginlotham—for respondents (defendants). 

Practice of High Court in Civil Revision—Delay in applying for revision in 
civil case—Dismissal of application for- revision—Provincial Small Cause 
‘Courts Act, s, 25, 

An application to set aside a decree of a Court of Small Causes, under section 
25 ofthe Provincial Small Cause Courts Act, may be dismissed on the ground of 
‘delay in presenting it even after it has been admitted in the High Court. 

This isan application made under section 25 of the Provincial 
‘Small Cause Courts Act to set aside a decree of the Small Cause Court 
dismissing applicant’s suit. The suit was dismissed on the 11th 
‘October- 1907, and this application was not made till the 27th April 
last. Great delay therefore occurred in making it, and it is urged that 
the application should be dismissed on that ground alone. Mr. Lambert 
-contended that because it had been once admitted it was now too late 
to urge sucha plea. Iam unableto concur in this view. When the 
application was admitted the other side had not had the opportunity 
of bringing the delay to notice. It certainly seems to me that inordi- 
aiate delay can be brought to notice at the hearing, and that the Court 
can be asked not to interfere in consequence. From the explanation 
given by Mr. Lambert there appear to be no good reasons for the delay 
that occurred. The applicant does not seem to have prosecuted his 
“application with due diligence. On this ground alone I think that 
there is sufficient reason for rejecting the application. 

But on the merits I see no reason for any interference. The only 
point for decision is whether the Railway Company proved the loss of 
the 20 bags of chillies; and whether there is evidence sufficient to come 
to.a conclusion on the point. I am of opinion that there was. The 
svagon is shown to have been sealed in Myittha, and to have had its 
‘seals broken and a false seal put on on the way. Search was made for 
the bags and they have not been found. As long as the Railway 
‘Company proves the loss, that seems to me to be sufficient. I do not 
-consider that it should be incumbent on the company to prove the exact 
details of the lossin each case. This would be impossible in many 
cases of theft and misappropriation. The case differs. from Civil 
‘Revision No. 147 of 1907 of this Court. In that case it was held that 
_there was no evidence of loss. . 

The application is dismissed with costs. 
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Before Sir Charles Fox, Chief Judge, and Mr. Justice Irwin, C.S.1. 
AUNG MIN v. KING-EMPEROR. 


Dawson, Assistant Government Advocate—for the Kin g-En.peror, 


Evidence of discharged co-accused—Admissibility of evidence—Competent wr1tn es$ara- 
Discharged accomplice—Discharge of accused without recording reasons— 
_ Indian Evidence Act, 1872, ss. 118, 132, 133, 146. ‘ 


A and B were sent up for trial together by the police on a charge of murder. 


The Magistrate discharged A before recording any evidence and without record- 


ing any reasons, and subsequently examined him as a witness. It had been 
argued that the omission to record reasons rend2red the discharge illegal, and that. 
consequently A’s evidence was inadmissible. 


Held,—that whether ‘A's discharge was or was notillegal, His evidence was. 
admissible, but not worthy of credit. ; ; 


' Empress v. Durant, (1898), 1.L.R. 23 Bom., 213, followed. 
Banu Singh v, King-Emper or, (1906) 1.L.R. 33 Cal., 1353, referred to. 


 - Irwin, J.—The facts which are ‘proved and not disputed are that: 


late on the afternoon of 10th July 1908 Shwe Do started from Ma: 


' Hnin’s house in Talokkon to return to his house inShadaw. At that 


time Aung Min, Po Thin, Myat Pwa and other persons were drinking: 
tart ata tarttree near Ma Hnin’s house. Po Thin had a da, which . 
was then stuck in the ground; Myat Pwahad a dagok. Po Thin hadi. 
left some unfinished harrow teeth somewhere in the fields, and he called. 
Aung Min to go with him to fetch them, and before starting he took 
the dagok out of Myat Pwa's hand. Aung Min took Po Thin’s da, 
and they went together, following the path Shwe Do had taken: 


‘Soon afterwards Myat Pwa, Shwe Byi, Po Kin and Nga Net started! 
’ to return home to Seywa vid Ywathitkon. Just before they reached. 


Ywathitkon, Aung Min and Po Thin came fast across the fields and. 
joined them. Po Thin'had no da then. Aung Min was carrying Myat: 
Pwa’s dagok, and returned it to him then and there. Aung Min. 
speaking in alow voice made some statement to Myat Pwa and Po. 
Kin about Shwe Do having been wounded. About 8 o'clock the same- 
evening Aung Min went to the Seywa headman, Maung San Dun, and 
reported to him that Po Thin had cut Shwe Do. Po Thin was then 
arrested, and Aung Min pointed out Shwe Do’s dead body. After 
that, Po Thin said it was not’ he, but Aung Min, who had killed Shwe 


Do. ° ‘ 


The police sent up hoth Po Thin and Aung Min for trial. The- 
Subdivisional Magistrate, before recording any evidence, discharged 
Po Thin, and examined him as a witness against Aung Min. Jn the- 
Court of Session it was objected that the discharge was illegal and Po- 
Thin’s evidence was therefore inadmissible. The learned Judge did 
not decide the point, but put Po-Thin’s evidence out of consideration: - 
as altogether untrustworthy. That is the course which was taken in 
the case of Banu.Singh v..King-Embperor (1), in which an accused. | 
person, though not discharged, was not being tried inthe particular’ 
trial in which he was examined as a witness. . I entirely agree with the: 
learned Sessions Judge that Po Thin’s evidence is worthless, but I do 


" (1) (1906) LL.R, 33 Cal, 1353. 
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not think that the question of law should be leftundecided. Questions 
- of admissibility of evidence in 2 criminal trial must, in-my opinion, be 
decided solely by reference to the Evidence Act, unless the Code of 
Criminal Procedure or any other enactment contains a distinct and 
specific direction on the point. There is no such direction on the 
point now in question. Under section 118 of the Evidence Act all 
persons are competent to testify unless the Court considers that they 
are prevented by certain causes from understanding the questions put 
to them, or from giving rational answers. Under section 133 an 
accomplice is a competent witness. There is no limitation whatever 
in respect of the witness being himself liable to prosecution for the 
same offence. On the contrary, sections 132 and 146 ‘seem to 
imply that a witness who is in such a predicament isa competent 
witness. - 

It is said that the discharge of Po Thin was illegal. The order on 
the record is this: “ Case received. Preliminary inquiry held at Mayan- 
gyo and 1st accused Po Thin discharged.” There is nothing to indicate 
the nature of the preliminary inquiry. It must have been very brief, 
asatter Po Thin’s discharge 20 witnesses were examined the same 
.day. In his reasons for committing Aung Min, the Magistrate gave 
some reasons for not charging Po Thin, but they are based on. a 
conclusion to which the Magistrate could not properly come before 
he had examined the witnesses. The Magistrate certainly had power 
to discharge the accused Po Thin as’ he did, but he should have then 
and there recorded his reasons for so doing—section 200 (2) of the 
Code of Criminal Procedure. I find it difficult to say that the omission 
to record reasons makes the order of discharge illegal. 

But in any case I do not think such a defect would make the 
evidence inadmissible. I agree with the view taken by Mr. Justice 
Candy in Empress v. Durant (2) that even a person who has not 
been discharged, but is about to be tried subsequently for the same 
offence, is a competent witness. 

I think the Magistrate mide a grave mistake in discharging Po 
Thin. I should prefer if possible to avoid discussing the question of 
Po Thin’s guilt or. innocence, but it cannot be avoided. On the pro- 
ved facts there are three theories possible. Shwe Do was killed by Po 
‘Thin or by Aung Min, or by both jointly. Aung Min’s appeal.cannot be 
- properly disposed of withoul considering all these three theories. On 
' the evidence it seems to me that there is little to choose . between the 
‘case against Po Thin and that against Aung Min, and both ought to. 

have been committed for trial. 


No motive forthe crime is proved. No adequate motive is even 


suggested. Much the most probable theory is that both were eon- 
cerned in the murder. I agree with the Sessions Judge that if thete 
were only one wound it would be impossible to say which was the 
murderer, but there was no less than’9 wounds. They may have 
been all inflicted by one person, but it is more probable that both 
joined in.. 


7 
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Myat Pwa is appellant’s cousin-in-law, and is not related to Po 
Thin. His evidence that appellant asked him to hide the dagok is 


“entitled to much weight, and there is no doubt that he at first did try 


to shield Aung Min by not producing the dagok. Appellant admitted 
that he was carrying this da after the crime. In his appeal he changes 
his ground and says that Po Thin returned the da to Myat Pwa. 

Po Thin’s da being broken, there can be little or no doubt that it 


“was used in the murder. Appellant says that before they overtook 


Shwe Do he and Po Thin exchanged das. This is very probable, and 
if appellant had said no more about the dagokma there might have 
been much difficulty in holding that it was used in the murder. But 
appellant volunteered the statement that. Po Thin snatched it from 
him to finish off Shwe Do, and then compelled him to carry it. This 
latter part of the story is incredible, but in view of the whole statement 
I think there is no room for reasonable doubt that both das were 
used, probably one by each of the men. 

I think the evidence of statements made by appellant and Po ‘Thin 
is of little value,.except perhaps Myat Pwa’s evidence, for he deposes 
that from the very beginning appellant gave him to understand that 


‘he and Po Thin were jointly responsible for the murder, and Myat 


Pwa, as I have said, .is appellant’s cousin-in-law. 

The Sessions Judge improperly allowed the headman to relate 
statements made to him by Po Thin. Maung Pyu’s evidence about 
Maung Myat Pwa saying that Aung Min wanted the da to be hidden - 
was also improperly elicited. : 

The fact of Aung Min having reported the murder to the headean 
weighs withme more than it did with the ‘Sessions Judge. With _ 
-teference to the fact that he did not publish the matter before he saw 
the headman Po Kin’s evidence deserves some consideration. Po. 
Kin is related by mirriage to both appellant and Po Thin. He 
differs from Myat Pwa in saying that from the first Aung Min 


‘accused Po Thin and did not say that he himself was implicated. He 


says; I told Aung Min not to speak there but to tell the headman.” 
He goes on to say that Aung Min told both his wife and Maung Po 
Lwin, and to both.he said that he wanted to go to the police station. 
Po Lwin told him to go to the headman. He seems to .have gone to 
the headman with very little delay,.ani Po Kin went with him. I 
cannot avoid the conclusion that at any rate from the moment when 
Aung Min and Po Thin joined the other men near Ywathitkon, Aung 
Min had formed the intention of reporting the crime without delay to 
the proper authorities, and that Po Thin on the contrary kept silence 
completely. The question then arises,can Aung Min’s intention be 


-ascribed to innocence, or merelyto a desire to save himself at the 


expense of his accomplice in the murder? In his desire to fix the guilt 
on Po Thin he has certainly told a lie about Po Thin dropping the 
dagok into the well. On the whole of the evidence I think the 
probability is very strong that Aung Min was ‘himself concerned in the 
murder and used the dagokma, andin fact the only point on which 
there is room for reasonable doubt is the exact nature of the share he: 
had in the crime. That he had some: share in it is proved by his 
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possession of the da afterwards, by his own statement that both das 
were used, by his returning from the murder in company with Po Thin, 
by the evidence of Myat Pwaas to his statements and by his asking 
Myat Pwa to hide the dagok. ; 

I would therefore confirm the conviction, but in view of the un- 
certainty as to the exact part taken by Aung Min in the crime, I would 
alter the sentence to transportation for life. 

Fox, C.J.—After consideration of the latest authorities bearing on 
the matter, I accept my learned colleague’s views as to the competency 
of Po Thin as a witness, and as to the admissibility of his evidence. 
That evidence, however, is obviously valueless, and the Sessions Judge 
rightly discarded it. 

' As to whether the remaining evidence is sufficient for upholding 
the conviction of Aung Min, I am of opinion that it is. Although he 
_ told one of the first persons he came across after the.commission of the 

crime that Po Thin had cut Shwe Do, his conduct after the crime, 
even if his own statement is true, was. not that which might be 
expected of a wholly guiltless man who had witnessed a foul murder 
comniitted before his eyes. According to his own statement both of 
the das were used in the commission of the crime. One—-Po Thin’s— 
’ which he (Aung Min) set out with—was broken at the scene of crime, 
and the other which Po Thin had set out with was in Aung Min’s 
hand when the two were next seen by any of the witnesses. The 
story which Aung Min gives, by way of accounting for his possession 
' of this da is so dubious as to be.incredible. His remaining in PoThin’s 
company after the commission ofthe crime is not the natural conduct 
of a horror-stricken and frightened spectator, as he would have it 
believed that he was. His attempt to have the da hidden, and his 
admissions to Myat Pwa point also to his having taken some part in 
thecrime. “Taking the whole of the circumstances together, I think 
that the inference is justifiable that he did take some part in the crime, 
but what that part was, it is impossible to say. fe 
Under the circumstances [ agree that the conviction should be 
. confirmed, but that the sentence should be reduced to one of transport- 


ation for life. 








Before Sir Charles Fox, Chief Judge, and Mr. Justice Irwint CSI 
A.L.M.S. SUBRAMONIEN CHETTY v. GANGAYA 


A.D, Nariman—for appellant (plaintiff). 
Nicol—for respondent (defendant). 


Agreement to accept portion of debt in full satisfaction—Substitution of new 
contra:t—Novation—Indian Contract Act, ss, 62, 63. 


A owed B Rs, 10,600, part of which sum was secured by two mortgages. B 
agreed to accept, in full satisfaction of all his claims, Rs. 7,500, if paid by a certain 
date, or in default of such payment a transfer by registered conveyance of the 
mortgaged property and certain other property which had been attached by B. 
The Rs. 7,500 was not paid by the date specified, but was offered shortly after. B, 
however, then refused it and demanded the property, which A refused to transfer 


to him. 
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Held,—that if the Rs. 7,500 had been paid by the date specified, or if the 
property had been transferred as agreed upon, B’s rights under the original 
mortgages would have been extinguished under section 63 of the Contract Act; 
batthat as B did not accept, in exchange for his rights under the mortgages, a 
bare promise to pay the Rs. 7,500 or to transfer the property, section 62 did not 
apply and A’s failure to pay the Rs 7,500 in time and his refusal to transfer the 
property left the mortgages in full force. ; 

Manohur Koyal v. Thakur Das Naskar, (1888) LL.R. 15 Cal, 319, 
referred to. 


Irwin, J —The plaintiff-appellant ausd the respondent Gangaya 
for Rs. 7,827-13-0 and a mortgage decree on two mortgages of land 
executed by respondent and his son Suppaya since deceased. 

Defendant pleaded that plaintitf had sued him on another account - 
for asum of about Rs. 1,300 in suit No. 35 of 1906 of the Subdivisional 
Court of Pyapdén, and had arrested him before judgment, that while 
he was under arrest plaintiff had agreed to’ accept Rs. 7,500 in full 
satisfaction of all his claims, that after his release defendant tendered 
this amount, but plaintiff refused to accept it and said he wantend defen- * 
dant’s lands, which defendant refused to give, that defendant was ready 
and willing to pay the Rs. 7,500 and that as the original contracts 
were altered he was not bound to perform them. 

The agreement to accept Rs. 7,500 is in writing,.and is dated 25th 
April 1906-1268 Kasén waxing 4th. It sets out that Rs. 10,600 
were due, that Rs. 7,500 were to be paid by 1268 .KasOn waning 10th 
in full satisfaction, and it goes on.to say that if by tiiat date the sum 
of Rs. 7,500 is not paid the mortgaged lands and certain. specified cattle 
then under attachment shall be given outright undera registered con- 
veyance to the plaintiff, the cost of making the registered conveyance 
being borne by the plaintiff. This is Exhibit C. 

It is undisputed that the sum of Rs, 7,500 was not paid nor tendered ' 
within the time fixed, but a few days after that time had expired an 
offer of payment was .made. The money was not produced and 
tendered physically, but that is ‘immaierial, as it is common ground 
that the Chetti refused to accept payment at all because the time 


‘ agreed on had expired. He demanded the land and would have 


nothing else. Defendant expressly stated in his written statement 
that he refused to give the lands, and he adhered to that. 

The learned Judge held the time was not of the essence of the 
contract, that payment was tendered within reasonable time, that 
defendant took the first opportunity after his release to tender it, 
and that the defendant did not by his own conduct commit a breach 


_ of the contract of 25th April. He held that plaintiff, by his refusal 


to accept payment within a reasonable time, had broken the coniract 
and was not entitled to go back to the original contracts. He there- 
fore dismissed the suit. 

I thinkthe learned District Judge failed to discriminate between 
the different parts of the contract. In purchases and sales of land it 
may generally be presumed that time is not of the essence of the 
contract, but such a presumption does not usually arise in respect of 
other contracts. In the present case, where the contract expressly 
states what is to happen on failure to pay on the fixed date, I canno¢ _ 
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doubt that it was the intention of the parties that time should be of the 
-egsence of the promise to pay Rs. 7,500. If defendant had not refused 
to give possession of the lands it might be that plaintiff would have no 
right except to sue for possession. But defendant flatly refused to 
-give the lands, and he takes his stand on the contention that he ten- 
dered payment within a reasonable time, and that plaintiff is entitled 
to nothing but the Rs. 7,500. It is not clear on what date defendant 
“was released, but. I think the fact of his being in custody makes no 
difference. No doubt his confinement would make it more difficult for 
him to find the money, but it would not make it impossible. He was 
‘in custody at the. time when the contract of 25th April was made, and 
in that contract it was not stipulated that he should be released before 
‘payment. In my opinion defendant has broken both parts of the 
-contract of 25th April. 

_ That contract, I think, was not a novation to which section 62 of 
the Contract Act applies. Plaintiff promised to accept Rs. 7,500 in 


‘full satisfaction, and in default of that payment by a fixed:date he 


“promised to accept the lands and cattle in full satisfaction. Ifthe 
‘money had been paid in time, or if the lands and cattle had been given 
with the stipulated conveyance, then plaintff’s rights under the original 
mortgages would have been extinguished under section 63 of the 
Contract Act. But plaintiff did not accept the bare promise to pay 
"Rs. 7,500 or to give up the lands and cattle in exchange for his rights 
‘under the mortgages, consequently, defendant having failed to perform 
‘the first promise and refused to perform the alternative one, the 
‘mortgages remain in full force, and the plaintiff is entitled to sue on 
them—Manohur Koyal v. Thakur Das Naskar (1). i 


It was objected by defendant that he had not attained the status of | 


“a landholder, and that the iands, being the property of Government, 
cannot be the subject of a mortgage decree. I do not think there is 
‘any substance in this. Defendant, having mortgaged the lands, cannot 
‘be heard to say that he had no authority to mortgage them. The 
‘question of his title to the lands, in;my opinion, does not arise at all. 
‘There was an issue riised about plaintiff taking possession of the cattle, 
but I do not see how it is matertal to this case. The cattle were 
-attached before the contract of the 25th April was made. 

I would set asid the decree of the District Court, and give the 
plaintiff a decree as prayed: in the plaint, with costs in both Courts. 
Fox, C.J.—I concur. 





Before Mr. Justice Irwin, C.SI,. 
BAN U v. KING-EMPEROR. 


Murder—Culpable homicide—Intention—Nature of injury—Indian Penal 
; Code, ss. 299, 300 (2), 304. ; 


A attacked’ his mother-in-law, Y, a woman of 55, with a da, but by mistake cut 
another woman, Z, on thé arm. Z, who was 61 years of age, died from the effects 
-of the wound, although the Civil Surgeon considered that the injury was not 
sufficient in the ordinary course of nature to cause death to a woman of her age, 
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The Sessions Judge considered that the second Clause of section 300 of the: 
Indian Penal Code was applicable on account of Y’s ‘age. 


Held,—that this clause was not applicable, because (1) as the injury was actu-- 
ally caused to Z although intended for Y, Y’s age did not affect the question at ail,. 
and (2) in view of the medical evidence and of ‘the fact that the injury was not on 
a vital part of the body, A could not be held to have intended such bodily injury 
as he knew to be likely to cause the death of either Y, or Z, or such bodily injury 
as was likely to cause death. He was consequently only liable te sentence under’ 
the second part of section 304, Indian Penal Code. 


Shwe Ein v. King-Emperor, (1905) 3 L.B.R., 122; Po Tu v. ee eee 
(1908) 4 L.B.R., 306; referredto. . : 


Appellant says he gave Ma Shwe U a push, and he cannot account 
for the da striking her. On the evidence there is no doubt at alk 
that he cut her intentionally, though his intention was apparently to. 
cut bis mother-in-law. 

Ma Shwe U died of shock after three days, ‘and the shock was: 
caused by the cut. Therefore the appellant caused her death. 

The learned Sessions Judge found that the.act was done with the- 
intention of causing such bodily injury as was likely to cause death, - 
and that by reason of facts fallin gunder exception 1 to section 300: 
the offence was not murder, hat culpable homicide not amounting to. 
murder. 

Taking the finding exactly as stated, the offence would not sinan 
to murder, even.if the exception did. not apply—Shwe Ein v. King--— 
Emperor (1); but in an earlier paragraph of the judgment it is: 
stated that the act was one coming under the second clause of. section. 
300, that is to say, an act done with the intention of causing suck. 
bodily injury.as the offender knows to be likely to cause the death of 


_ the person to whom, the harm is caused. The learned Judge did not 


find that the appellant knew of any weakness or defect.in Ma Shwe U | 
which would render her likely to be killed by a cut which would not: 
be likely to kill most persons. He applied the second clause because: 
he was of opinion that the appellant knowing his mother-in-law to: 
be 55 years of age he must have known, if he gave the matter a 
thought at all, that cutting her with a long da would be likey to 
cause her death. In this I think the learned Judge made two mistakes.. 
First, on the finding that the intention was to cut the mother-in-- 
law, and that Ma Shwe U was cut by mistake, the mother-in-law’s 


‘age could not affect the question at all.. Clause two applies only im 


case of some weakness or defect in the person to’ whom the harm is. 
caused. The Sessions Judge found Ma Shwe U’s age, on the evidence’ 
of her daughter, to be 45. 

Secondly, the Civil Surgeon believed Ma Shawe U's ‘age to be 61 and 
he considered that the wound was not sufficient ‘in the ordinary course: 
of nature to cause death toa woman of that age. In the face’ of this. 
evidence I cannot uphold the finding that the appellant intended to 
cause such bodily injury as he knew to be lik ély to cause the death of 
a woman, of 45, or of 55; or even of 61. -I.take this view because the: - 


s cut was not inflicted on a vital part of the body. If it were on a vital 
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part the severity of the hurt actually caused would be a maiter of 
much less moment in arriving at the accused's intention—Po Tu v. 
_King-Empcror (2). The facts found are that appellant give Ma 
Shwe U a cut on the arm, and the resu'ting wound, though it actully 
-caused her death, was not such a wound as would ordinarily cause the 
death of an elderly woman. A fortiori it would not ordinarily 
‘cause the death of an.average human being. 

I thus find that on the evidence it is not proper to presume that 
sappellant acted with the intention specified in the second clause of 
section 300, nor even with the intention specified in the clause (if it, 
-may be called a clause! of section: 299. 

The offence, however, is very near the border line. The accused 
‘rushed wildly into the house, and without considering the consequences, 
Slashed with along da at the first person he met. It is right to 
“presume that he did not make any nice choice of the part of Ma Shwe 
U’s body on which his da was to fall.. Therefore, while putting aside 
-all question of intention, I find that appellant caused Ma Shwe U's 
«death by doing an act with the knowledge that he was likely: by such 
act to ciuse deith, and he hereby committed culpable homicicle not 
samounting to murder, an offence punishable under the second part of 
section 304, Penal Code. Appellant's act also amounts to voluntarily 
causing grievous hurt witha da, and for this offence’ the sentence of 


1908. 
’ BAN U 
v.. 
Kinc- 
EMPEROR. 


‘transportation for life would be legal under section 326, but I-do not 


think it would be proper to confirm it under the circumstances. 
I reduce the sentence to the maximum allowed by the‘second part 


“of section 304, namely, ter years’ transportation. 








Before Mr. Justice Irwin, CSI. 


1, MAUNG SAING) 
2. MA ME f v. SHWE LON. 


Higinbot ham—for appellants (defendants). Villa—for respondent (plaintiff). ; 
‘Sale of immoveable property - Transfer of ows:ei ship— Effect of registered instru- 
ment—Non-piyment of consideration—Transfcr of Property Act, s. 54. 

A registered conveyance, when the price is neither paid nor promised, does not 
veffect a sale of immoveable property as defined in section 54 of the Transfer of 
Property Act. 

Sagaja v Namdev, (1899) LL.R. 23 Bom., 525, referred to. 

Bazjnath Singh v. Palty, (1908) LL.R. 30 All, 125, dissented from. 

Defendents-appellants executed on the 23rd October 1906 a con- 
“veyance to their son-in-law, the plaintiff-respondent, of a house and 
vsite, some paddy land and the standing crops on the paddy land for 
Rs: 4,00. Plaintiff alleged that defendants refused to give possession 
of the house and site, and he therefore sued for possession. 

. Defendants pleaded that the purchase-money was. not paid; plain- 
tiff had promised to’ pay it within one month, but had not paid. it 
Having failed to pay it he agreed to reconvey the property, and 
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actually wrote the deed for that purpose, but refused to execute it. 
because he was not paid Rs. 200 expenses. — 

The Court of first instance found that the purchase-money was not 
paid. It was found thatneither party had told the whcle truth, but 
the learned Judge believed the witness Maung San O, who said that 
the conveyance had been made benami to defeat defendants’ creditors,. 
and gave an account of the negotiations for reconveyance. The suit 
was therefore dismissed. The learned Judge of the Divisional Court 
did not reject Maung San O's evidence, or suggest that he shculd not 
be believed, but he said that neither in the evidence of this witness 
nor. of any other witness called by the defence is there anything to 
show that there was no demand. made, for. the Rs. 4,000 when the 
draft reconveyance was. drawn el This is a most surprising state- 
ment. Maung San O said,“ ay Lon never said he had paid 
Rs. 4,000. Maung Saing never saic! "Take now Rs. 2,600 and Rs. 2,000 . 
after “he harvest’ ” Maung Gyi said, “ Shwe Lon agreed to give back: 
the property ifhe were paid Rs. 250 ; Shwe Lon did not say that if he 
got back his’Rs. 4,000 he would give back the properiy. Maung Saing 
. did not propose. to pay Rs. 2,000 then and Rs. 2,000 at the harvest.” 
Venkatachellam Chetii said, “I heard nothing about asking for the 
return of Rs. 4,000 by Shwe Lon. I did not hear Maung Saing pro- 
pose to pay Rs. 2,000 then and Rs. 2,000 at harvest.'' These witnesses. 


’ all say that the negotiation split on the question of expenses. Shwe 


Lon would take no less than Rs. 200, while Maung Sairg would not 
pay more than Rs. 100. It must be remembered that Shwe Lom . 


_denied that'there was any talk about expenses. 


It seems.to methat Maung San O’s evidence, if believed, proves. 
conclusively that the consideration was uct, paid. There are no 
grounds for not believing San O. 

The evidence of payment seems to be unreal. Shwe Lon says he: 
called Nga Mo and Pyu Dok to carry the money from his father’s house. 
Nga Mo says, He sent for me to bringthe money. ] brought Rs, 4,000. | 
There went with meShwe Lon 2nd Pyu Dok. *’ None of the witnesses. 
were asked in what form the monéy was brought.’ It was presumably 

in rupees. If it were notes Shwe Lon would have carried it himself. 


Rs. 4,000 weigh a little over 100 lbs. The idea of Nga Mo carrying 


this weight while the other two walked with him.iimladen is grotesque.. 

If the burden was divided between them surely..Nga Mo would have 
said so. Pyu Dok says merely, “ I saw the Rs. 4,000 ve in Maung 
Saing’s house. The money was brought from Shwe Lon’s father's. 
house..” Nota word about himself helping io carry it. ‘ 

-The one point’ which seems to favour the theory. that the considera- 

tion was paid is Maung Saing’s admission that Shwe Lon said, * Give 
me back my Rs. 4,000.'" This admission was made near the uel of a 
long cross- semaine. Mauny Saing had previously said that his mind 
was confused, and no doubt it was, as he was trying to tell halt the 
truth. He kad. to steer clear of. anything that suggested a benams' : 
transaction while telling the truth‘on other points. This ‘adinission: is 
not sufficient to turn the scale in plaintift’s favour. 


oo 
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I agree with the District Judge that both parties lied, and that 
Maung San O gave the true version of the case. No consideration 


passed. 


Respondent, however, contends that even if no consideration passed. 


the conveyance is still valid, and appellants’ only remedy is to sue for 
the consideration. He cites Sagaji v. Namdcv (1) and Baijnath Singh 
v. Paliu (2). The former case is not much in point, as possession had 
been given. With the latter decision I am unable to agree. Under 
section 54 of the Transfer of Property Act sale isa transfer of owner- 
ship in exchange for a price paid or promised or part-paid and part- 
‘promised. The essence of the contract is exchange. One party trans- 
fers ownership, the other pays or promises a price. When there is no 
exchange there is no sale; the transfer does not take effect. In the 
present case the conveyance recited that the price had been paid in full, 
but it is found asa fact that the price was not paid, and that the pur- 
chaser never promised to pay it. As it was neither paid nor promised 
there was no sale as defined in section 54. 

But it is necessary to take care to keep within the pleadings. The 
defendants pleaded that plaintiff had promiséd to pay the price; can 
they successfully resist the suit when it is found that plaintiff did not 
promise to pay? The answer is that plaintiff did not say that he had 
promised. It was necessary for him to allege either that he had pro- 
mised or that he had paid. He elected to allege the latter, and it is 
found that that allegation was false. He therefore cannot succeed. 


The finding that the price was neither paid nor promised is essenti- . 
ally bound up with a finding that the transaction was benami and frau-’ 
dulent, but the two are not indentical. The finding of fraud is inciden-* 


tal, and: as fraud is not alleged in the pleadings it cannot govern the 
decision of the suit. “The main issue was whether.the price was paid, 


and that is found against the plaintiff. He never alleged. that he had’ 


promised to pay the price: therefore the sale is not complete. 


_ Fraud is put out of account because it was for defendant to. plead it: 
if it existed ; it was not for plaintiff to deny fraud before it was alleged. 


The promise to pay, on the other hand, was an essential Peek, of plain- 


tiff’s case as an Bier Hale to payment. P 
For these reasons I set aside the decree” of the iowa Appellate 


Court, and dismiss the suit with costs in all Courts. 








Before Mr. Justice Irwin, C SI. 
S.A. SUBRAMONIEN CHETTY v. V.N.A.R. KUMARA PA CHETTY. 
Agabeg —for appellant tdefendant). 
A. D, Nariman—for respondent (plaintiff). 


Equitable morlgage—Loan on promissory note’ with deposit of title-deeds— 
Execution of fresh promissory IE ead CRONE PeRGHaINS con- 


tinuance of mortgage. 


’ A borrowed a certain sum of money from B, executing two promissory notes for: 
the _amount, and at the same time deposifing™ with B the. title-deed of. certain land: 
by way of equitable mortgage to secure the Ican:~-Subsequently the. two-promissory.. 
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notes were Teplaced by one promissory note for the total.amount then due for both 
principal and interest, the title-deéd previously deposited remaining with B. B sued 
A and obtained a mortgage decree. On appeal it was urged that there was no 
valid mo; tgage. ; 

Held,—that the mere fact of the retention of the title-deed by B was sufficient 
to raise a presumption that the intention of the parties was that it should be retained 
as security for the principal and all interesi then due or thereafter to accrue on the 


Original loan. 
Perianen Chetty v. Lsnensriniieny Iyer, (908) 14 Bur. L.R., 283, referred to, 


On 17th March 1903 Po Nyun and his wife executed two promis- 
sory notes, for Rs. 350 and Rs. 2,000 respectively, in favour of the 
plaintiff-respondent, and deposited with him some documents includ- 
ing a conveyance of some land from Maung Shaung Ti to Maung 
Wan. The deposit was made by way of equitable mortgage to secure 
the repayment of the loans. The conveyance is Exhibit B. 

On 18th June’ 1904 the two promissory notes were replaced. by a 
fresh note for Rs. 3,000 the amount found to be then due for principal 
and interest. It was then agreed that the documents previously 
deposited should remain in plaintiff's possession as security for the 
note for Rs. 3,000, Exhibit A. 

Plaintiff cued for a mortgage decree, and the present appellant 
was added as a defendant because Po Nyun and his wife on 28th 
March 1903 sold the land to Maung Thut, who mortgaged it to the 


appellant. 


. Somasundara Iyer (1). 


Plaintiff obtained a mortgage decree. Subramonien appealed to 
the Divisional Court, and his appeal was dismissed. He appeals to 
this Court on the ground that there was no valid equitable mortgage 
in favour of the plaintiff. 

At the hearing it appeared that this ground of appeal was intended 
to include two distinct grounds. First it was contended that an 
equitable mortgage could not be effected by deposit. of Exhibit B, 
because that document is not a conveyance to the mortgagor but to 
Maung Wan. No authority was citedin support of this argument, 
and there is nothing init. The conveyance is undoubtedly a document - 
of title to the land, and so far as appears from the record it was the 
only document of title to that land then existing, It is not alleged 
that the mortgagor. was not the owner of the land at the time when he 
deposited the conveyance with plaintiff. The deposit constituted a 
valid mortgage on 17th March 1903. 

Next it is contended that when the new promissory note 


‘was made on 18th June 1904 there was no.agreement for a new 


mortgage. This might be disposed of by the express finding. of the 
Court of first'instance that there was such an agreement, a finding which 
was not disputed in the first appeal, but as this was not noticed at the 
hearing I shall deal with the point of law. Mr. Agabeg said that the 
old notes were discharged by the execution of a new note, and therefore 
the contract of deposit ceased, He cited the decisicn of Mr. Justice 
Moore on the Original Side ‘of this Court in Perianen .Chelty v. 
In that case the defendant executed a 
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promissory note for Rs. 10,000, and deposited some title-deeds to secure 
the loan. Subsequently the note was replaced by a fresh note for 
Rs. 19,000 and plaintiff retained the title-deeds but nothing was said 
about them. Onthe first note there was a memo. written by defendant 
to the effect that the sum taken on certain specified houses was 
Rs. 10,000. On the second note was amemo., also written by defendant, 
to the effect that these houses had been placed as security. The 
learned Judge held that as regards the original loan there was a com- 
pleted transaction of mortgage evidenced by the delivery of the deeds, 
to the plaintiff, and the memo. was a mere note or narrative of the 
transaction which had already been completed. But when the second 
note was made, as there was no act of redepositing the deeds the 
learned Judge held that the memo. at foot of the second note was not a 
mere narrative, but was. itself the means by which the charge, if any, 
was created. It therefore would exclude any oral evidence, and as it 


‘was. not registered the mortgage could not be proved, It is true that 


the learned Judge said that inthe absence of any other evidence he 
thought the Court would not be justified in presuming merely from the 
retention of the title-deeds by the plaintin that they were retained as 
security for the loan ; but that dictum was not the ground on which the 
issue was decided, and it is not binding on me. 


If an additional lean had been made in cash, and included in the 


new promissory note on the 18th June 1904, it may be that the 
mortgage would not cover that part of the debt ; but I have no doubt 
that the mere fact of retention of. the title-deed by the plaintiff is 
sufficient to raise a presumption that the intention of the parties was 
that it should be retained as security for the principal and all interest 
then due or thereafter to accrue on. the orginalloan. That presumption 
was not rebutted. 

The learned counsel also argued that there was doubt whether the 
conveyance B relates to the land described in the plaint. This’ point 
was not raised in the pleadings nor in either of the appeals. I 
decline to consider it. - 

The appeal contains another ground relating to priority, but it was 
not pressed, and there is nothing in it. 

The appeal is dismissed with costs. 
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-ABETEMENT OF GRIEVOUS HURT WITH DANGEROUS WEAPON—abetment of 
assault —kucwled ge of abettor—Indian Penal Code, s. 34. 
Where A urged B to attack C, and B stabbed C with a knife, but 
there was no proof that B had the knife in his hand at the time of 
A’s urging him on, or that A knew in any other way that B would 
be likely to use a knife. 
Held,—that A could not be convicted cf abetting an offence under 
section 326 of the Indian Penal Code, but only of sien assault. 
Tha Mya v. King-Emperor 271 
-ABETTOR, KNOWLEDGE oF-— See ABETMENT OF GRIEVOUS "HURT WITH ; 

DANGEROUS WEAPON 271 
ABETTOR, OFFENCE COMMITTED IN PRESENCE or—Indian "Penal Code, 

s. 144—Sce OFFENCE COMMITTED IN PRESENCE OF ABETTOR . se 271 
ABSENCE FROM JURISDICTION OF CoURT—S:é AGENT i oa 284 
-ABUSIVE AND INSULTING LANGUAGE—actionable wrong. 

The mere use of abusive and insulting language, not amounting to 
defamation and without proof of any special damage, is not actionable, 
although it may, under certain circumstances, jorm a ground for 
criminal prosecution. 
Girish Chunder Mitter v. Jatadhari Sadukhan, (1899) LL.R. 26 
Cal., 653, ‘followed 
Nilmadhub Mookerjee v. Dookeeram Khottah, (1874) 15 Ben. L.R. 
161, referred to. 
Maung Kyaw v. Tha Dun U 50 
-ACCEPTANCE OF PORTION OF DEBT IN FULL SATISPACTION—See “AGREEMENT 

TO ACCEPT PORTION OF DEBT IN FULL SATISFACTION 365 
ACCOUNT BOOK, ENTRY IN—MEMORANDUM OF ~ AGREEMENT—See 

ACKNOWLEDGMENT see xe “ae 330 
ACCUSED, TRIAL oF COMPLAINANT AND, TOGETHER AFTER HEARING 

PROSECUTION KVIDENCF—See HurT ... 237 


ACKNOWLEDGMENT—Stipulation to pay interest —memorandum of agree- 
nient—entry in account book—Indian St ™mp Act, 1899, Schedule I— 
articles 1, 5 (b). 

An entry in a creditor’s account book, signed by the debtor, contained 
an acknowledgment of the receipt of a certain sum o! money, with 
the addition of the words ‘ at the premium of one anna and six pies 
above the two months’ favanai interest.’ 

Held (Ormond, J., dissenting),—that the addition of these words 
constituted a stipulation to pay interest, and rendered the entry a 
memorandum of agreement chargeable with a daty’ of eight annas 
under Article 5 (6) of Schedule I of the Stamp Act, 1899. 

Mulchand Lala v. Kashibullav Biswas, (1907) LL.R. 35 Cal.,111 ; 
Laxumibai v. Ganesh Raghunath, (1900) ILL.R. 35 Bom., "373 « 
followed. 

Udit Upadhya v. Bhawani Din, (1904) 1.L.R. 27 All. 84 dissented 
from. ~ : 

Hira Lal Sircar v. Quecn-Empress, (1895) I.L.R. 22 Cal.,. 737, 

: referred to. 

In re K. M.K.R. Kumarappa Chetty .. a5 «+ ° 330 

ACTIONABLE WRONG—See ABUSIVE AND INSULTING LANGUAGE nee Lae, 90 : 


ll INDEX. 


‘ACTS FORMING PART OF THE SAME TRANSACTION—Criminal Procedure, 


Code, s, 235 (1)—-See JOINDER OF CHARGES oe “ys wns 


ADJOURNMENT OF APPEAL FOR RECORD OF. FURTHER EVIDENCE BY ORIGINAL 
Court—fixing of date for further hearing—suspcnsion of eta 
fill return of ,ecord—dismissal of apteal for acfault. 

When the appellate Court ‘directs further evidence to be taken by 
a lower Court, no date should be fixed for further hearing in the 
appellate Court until the record is returned. ; 

Asamuddin Karty. Karim Shiukoor 0° aa ae a 


ADMINISTRATION OF ESTATE OF BURMAN BUDDHIST—xvdouw or, widower 


the proper person to administer estule—grart of pall of administration—- 


Probate and Administration Act, 1881, 

Among Burman Buddhists it may be laid down’as a general rule that 
the widow or widower of a deceased person is the proper person to 
administer his or her estate; and where such a’ person survives, 
letters of administration should not be granted to any other person 
except for very strong reasons. 

Ne Win v. Ma Aung Gale ... nen ant wa see 


ADMINISTRATION sulT—vaiue cf koe teen oe of suit—subject- 
matter in dispute—computation of court-fee—valuation for court- 


fee and for Jurisdiction—share claimed by tlaintiff—determination : 


of Court to which appeal Wes—Court-fees Act, 1870, s. 7, 1 (fie 
Suits Valuation Act, 1887, s. 8—Lower Burma Courts Act, 1900, 
ss. 2 (h), 25, 28. : 3 

In an administration suit the court-fee on the plaint should be com-~- 
puted ad valorem on the estimated value o! the share claimed by the 
plaintiff, under. section 7, iv (f) of the Court-fees Acts ; and the value 
for purposes of jurisdiction i is the same, under section 8 of the Suits 
Valuation Act. 

The Court to which an appeal lies is determined by the valve of the 
suit, z.¢, the share claimed by the plaintiff, under section 28 of the 
Lower Burma Courts Act. 

Boidya Nath Adjav Makhan Lal Adya, (1890) LL.R. 17 Cal., 680, 
dissented from in part. : ‘ 
Balvant Ganesh v Nana Chintamén, (1893) LL.R. 18 Bom., 209, 

_ ,. followed. 
Bhogilal v Popatthai, (1882) LY.R. 7 Bom, 125; Erukshah 

Dhavjiseth vy, Adarji Doruby1, (1883) 1.L.R. 7 Bom., 535; cited 
with approval. 
Hikmat Ali v. Vali-un-Nissa, (1889) I.L. a 12 All, 506, REREEERE | to. 











‘Ma Mav, Ma Hmon A de oa? oe tee 
ADMISSIBILITV IN. EVIDENCE—®mortgage deed—See SvuiT To ° ENFORCE 
_ REGISTRATION... ven 63 

— — ce. tificate ‘of Officer in hacen “of Finger 

print Burean—Sce FINGER-PRINTS ; oe 

—- ae Il idian Evidence Act, 1872, S. ‘92. proviso 
2—Sce ORAL AGREEMENT ADDING TO TERMS OF DOCUMEDT ..- 

et Sie Ce leading to discovery of fact— 

Indian Evidence Act, .27—See} ADMISSION OR CONDUCT OF TWO OR 


MORE ACCUSED baneeay NECESSITY FOR ACCURATE REPORT OF — 








undériaking iniplied—Sce UNREGISTERED . MORTGAGE BOND WITH 
PERSONAL UNDERTAKING IMPLIED tee or care = das 
ADMISSIBILITY [N EVIDENCE (OF STATEMENTS MADE To POLICE—-Sré 
CONFESSION MADE UNDER IMPROPER INDUCEMENT INADMISSIBLE 1N 
EVIDENCE, EXAMINATION OF ACCUSED. REGARDING-— aoe on 
ADMISSIBILITY, OF EVIDENCE—-See EVIDENCE oF DISCHARGED CO-ACCUSED 
ADMiIssion—share of missing heir—Mahomedan Law—See ARBLIRATOR’S 
AWARD vee ae eas an nen 


unregistered mortgage bound with personal : 
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ADMISSION OR CONDUCT oF TWO OR MORE ACCUSFD PERSONS, NECESSITY 
FOR ACCURATE REPORT OF—informuation leading to discovery of fact — 
necessity for accurate confession, report of—statement to police--- 
adm. Ssibilily in evidence—police custudy—Indian Evidence Act, s. 27. 

Where admissions or incriminating actions by more than one accused 
person are deposed to, itis of the first importance that the witness 
should be made it describe as nearly as possible the exact words or 
conduct of each. 

The greatest possibie precision should also be insisted on-in a 
statement concerning information given by an accused person which 
is alleged to have “ted to the discovery «fa ccertain fact, and which 
is therefore admissible in evidence under section 27 of the Indian 
Evidence Act. 

The discovery of a fact in consequence of information given by an 
accused person to the police does not render a subsequent confession 
to a police officer admissible in evidence, nor does section 27 o! the 
indian Kvidence Act apply to information given to the police by an 
accused person who was notin custody at the time it was given. 
Quecn-Empress v. Babu Lal, 11884) 1... 6 All, 509, followed. 

Kha Hlaw v King-Emperor 


ADMISSIONS, PROOF OF— pyatpaing—Indian Evidence Act, "1872; ss, 21, 
35—See LAnpd RECORDS REGISTER IX, PROOF OF ENTRIES IN— ils 
Apoption : BuppHist Law—See Buppnist T Aw; ADOPTION ss 
ADULTERY—PROOF oF—evidence—See Suir FOR DISSOLUTION OF 
MARRIAGE as nee int aaa a ne 


ADVANCE, EMPLOYER'S RIGHT TO REPAYMENT or—See BREACH OF 


CONTRACT - ane tes ee aoa oes ae 


ADVERSE PossEssion-—defence based on alternative ‘ste sdectlie title 

— gift—See Suit FOR POSSESSION OF LAND whe tas 
encroachment— validity of proccedings-—Burma 
Municipal, Act, 1898, s. 94 (2)--Seé DEcIsion. oF BOUNDARY 
OFFICER AS A PAR TO SUBSEQUENT CLAIM. ee as au 


ADVERTISEMENT—offer of cattiagcs for hire—Sece HACKNEY-CARRIAGE 


ADVERTISEMENT IN NEWSPAPER—service- of summons—personal- service 
—Civil Procedure Code, s, 82--See SUIT FOR - DISSOLUTION OF 
MARRIAGE sk "a8 es ae wate ae 

ADVOCATE—/fTofessional misconduct, charge of—value of  evidence— 
proof—Eridence Act, 1872, ss. 155, 157. 


The appellant, an advocate of the Chief Court, was convicted of gross 
professional miscond:ct in having advised a client, G,; to bribe a 
witness in.a case under trial at the Criminal Sessions of the Chief 
Court. 

The charge against him was based on two conversations between appel- 
lant and E, his senior in the case. E's statement regarding these 

- conversations was corroborated by certain persons to whom be had 
repeated their purport on the day they took place. Both these 
conversations were hurried ; the actual words used in one were not 
completely remembered by E, and the words that were accurately 
remembered might, in certain contexts, have an innocent meaning ; 
the other was a whispered conversation in Court during the exami- 
nation of a witness by E. The charge was also supported by 
admissions made by the client G to E and. to the Government: 
Advocate, but G, when examined as a witness, denied having made 
these admissions, : 











Helit—that the admissions made by G, even if admissible to discredit 


his sworn statement as a witness, were not admissible as against 
appellant; that although the statements of the persons to whom 
E reported his conversations with appellant were admissible as. 
supporting the credibility of E’s evidence, the charge against: 
appellant depended entirely on the correctness of E's impression off 
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the effect of these conversations ; and that, considering the circum- 
stances of the conversations and the probabilities of the case, the 
evidence was insufficient to support the grave charge against 


appellant. 
Bomanjec Cowasjee v. The Chief sani phe rane of the Chief Court 
of Lower Burma 


ADVOCATE, CAPACITY OF, TO SUE OR "BE SUED IN CONNECTION WITH 
PROFESSIONAL SERVICES --Barristér-at-Law —general practitioner-—Indian 
Contract Act, s. 11, i 

A Barrister-atlaw who has been admitied as an advscate of the Chief 
Court and who combines the various functions performed by legal 
practitioners of every class in Engiand must be considered to act in 
this country, not in’virtue of his membership of the English bar, but 
in virtue of his office as an advocate. He is therefore capable of 
sueing for fees for Pp: rofessional services and of being sued for 
negligence, 

The, Land Mortgage Bank of India, hed. v. Elmes, (1876) 25 W.R,, 
332, followed. ; 


Queen v. Dautre, (1884) L.R.9 A. C.; 745; €. Ross Alston v. Pitambar. 


Das, (1903) 1.L.R. 25 AJ1.,-509 ; Kennedy v. Broun, (1863) 13 C.P., 
‘N.S., 677 ; referred to. 

Grey v, Diwan La:hman Das, (1895) P.R., 219, dissented from. 

A.D. Pennell and another v. J. A. Harrison and others |? ie 

A¥rRAY—trial of complatiunt and accused bogether—Indian Penal Code, 
$. 160—Sce Hurr wes aaa x ee see 

AGENT—Sce F1rM, SUIT ON BEHALF OF OR AGAINST— 

—— — conditions for suing by an agent—absence from, jurisdiction of 
Court—objuciions to suing by an agent —technical objections rated 
in Second appeal—Civil Procedure Code, ss. 37, 51.- 

Where a suit was brought and the plaint signed by a duly authorised 
agent holding a g.uneral power of attorney, but the proceedings did 


not show that atthe time when the suit was brought, the principals | 


were living | outside the jurisdiction of the Court or were, by reason 


of absence or for any other good cause, unable to sign the plaint’ 


themselves. 

Held,—that as the merits of the case were not affected, objections: on 
these grounds could not be considered when raised for the first time 
in second appeal; but that they should have been raised in the 
original proceedings, when the fact of the plaintiffs’ absence or 
otherwise could have been inquired into. 

Abdul Karim vy. Pana Mustun, 8 Bur. L.R., 103;1L.B.R., 191; 
Bisanda v Lakhinchand: Risanchand, 6 Bom. H,W.R., 159; 
Mootala & Co.v. Poonasawmy, 2 L.B.R, 41 ;Basdeo v. Smidt, 
(1899) LL.R. 22 All, 55; referred to 
Munoo Dossee v. Ishan Chunder Banerjee,15 W.R., 245; 
Parvatibai v. Vinayek Panduratg, (1887) L.L.R 12 Bom., 69; 
followed. 

Tha Zanv, Tha Dun ia 

AGENT, Suir BY—-wrong person as lal iP —~spbststulion of plain tiff— 
appeal—principal’s right of appeal—Code of Civil Procedure, s. 27 
—Indian Contract Act, s, 230.  - — ? 

A suit was instituted by one Sellappa Chetty, under the style of 


A.L.S.P.S. Sellappa Chetty. The. plaint did not show _ that. 
Sellappa was not himself the principal, but if transpired in evidence 


that he was merely the agent.of Soobramonien Chetty, and that the 
letters A.L.S.PS. were part of the latter’s name. -The suit was 


dismissed on thé ground that Sellappa, being merely an agent, | 


could not sue is own name. SOpDEAeM IEA appealed to the 
Chief Court. 

dHeld,—that as the suit had- bean filed in the name of the. wrong person 
by bona fide mistake, and as the substitution of the proper “plaintiff 
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- was necessary for ihe determination of the real matter in dispule, 
the lower Court should have substituted Soobramonien as plaintiff 
under section 27 of the Code of Civil Procedure; and’ that as action 
under that section might have been taken at the instance of Soobra- 
monien, he had a right to appeal against the order dismissing the 
suit The case wzs remanded for substitution of the proper plain- 
tiff and for decisfon on the merits. 

Abdul Karim v. Pana Mustan, 1 LB.R, 191; Chokalingam 
Chetty v Maung Aung Baw, 1 L.B.R., 350; distinguished. 
Carter vy. Misree Lal, (1876) 2 N.W.P. H.C., 179; Sardarmal 

Jagonath v. Aranvayal S. Moodaliar, (1896) 1.L.R. 21 Bom,, 
205; Seshamma v. Chennappa, (1897) I.LR. 20 Mad., 467; 
Juggannath Pershad Dutt v. Hogg, (1869) 12 W.R., 117; 

referred to. 

A.L.S.P.S, Sookramonien. Chetty v. Myat Tha U 


wAGREEMENT TO ACCEPT PORTION OF DEBT IN FULL SATISYACTION—Sub- 
Stitution of new contract—novation—Indian Contract Act, ss. 62, 63, 

A owed B Rs. 10,000, part of which sum. was secured by two mort- 
gages. B agreed to accept, in full satisfaction of all his claims, 
Rs. 7,500, if paid by acertain date, or in dcfaut of such payment 
a transfer by registered conveyance of the mortgaged property and 
certain other property which had been attached by B. The 
Rs. 7,590 was not paid by the date specified, but, was offered shortly 
after. B, however, then refused it and demanded the property which 

A refused to transfer to him, . 


Held,—that if the Rs.7,500 had been paid by the date specified, or 
if the property had been transferred as agreed upon, B's rights 
apiinder the original. mortgages would have been extinguished under 
"ection 63 of the Contract Act; but that as B did not accept, in 

eee for his rights under the mortgages, a bare promise to pay 
the Rs. 7,500 or to transfer the Property, ‘section 62 did not apply 
and A's failure to pay thé Rs 7,500 in time and his refusal to trans- 
fer the property left the mortgages i in full force. - 

Manohur Koyal v. Thakur Das Naskar, (1888} I.U.R. 15 Cal., 319, 
referred to. 2 
A.L.M.S. Subramonien ‘Chetty v Gangaya z ace 


AGREEMENT TO REPAY LOAN—See SUIT TO ENFORCE REGISTRATION 
ALTERNATIVE CHARGE—joinder of charges—double conviction—Indian 
Penal Code, ss. 71, 215, 380--Criminal Procedure Code, 1898, ss 


235, 236—See THEFT AND. TAKING GRATIFICATION TO RESTORE | 


STOLEN PROPERTY 

ALTERNATIVE TITLE, Derence BASED “UN—specific title gift— adverse 
possession -- See SUIT FOR POSSESSION OF LAND - 

-AMENDMENT OF VALUATION OF suIT—See SARUEDCS OF suIT, AMEND- 
MENT OF— 

-ANCESTRAL PKOPERTY —See “BuppHisT “Law: INHERITANCE, (Maung 
Gale v. Maung Bya} 


property--See BUDDHIST LAW : INHERITANCE Sea 
ANTEDATING SENTENCE—See DATE OF COMMENCEMENT OF- SENTENCE oF 
IMPRISONMENT ee ane oon a ces 
-ANYEIN PWE—See Pwi 


APPEAL—Cattle Trespass Act, 1871, s. 22-—See Hosaneren 








‘MENT OF— : 
——decrée—order ré fusing to file award—Civil Procedure Code, 
s, 526—Sce DECREE wee 


——illegal sentence-- sentence On re. ference by subordinate Magis- 
trate—Crtminal Procedure Code, ss. 349, 408. 





A District Magistrate lo whom a case had been submitted by a second - 


inherited property—widow's share of: joint 


———court- fee—jurisdiclion— See VALUATION ‘OF, sulr, AMEND- . 
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class Magistrate under section 349, Code of Criminal Procedure: 
passed a sentence of five vears’ imprisonment on one of the accused. 
Held,—that in view of the last clause of the section 349; Code of Criminal 
Procedure, a District Magistrate acting under this section must be 
regarded as a Magistrate not empowered under section 30, Code of 
Criminal Procedrre. and that as the sentence of five years’ 
impriscnment was ulira vires, appeallay not to the Chief Court 
but to the Court of Session. : 
Nea Po Saing v. Oueen-Em press, hee L.B., 516, ceferred to 
‘Nee Pyav. King Emperor 


APPEAL—order to file award—decree—Indian Arbitration Act, 1899, ss. 6, 
11 (2), 15—Civil Procedure Code, s. 2, 

No appeal lies against an order of the Court directing an award to 
be filed under the Indian Arbitration Act. 

Quere,--does the Act contemplate an urder to file an award being 
made bv the Court at all? 

Janokey Nath Guhav.Brojo Lal Guha, ena I.L.R. 33 Cal , 757, 
referred to, ; 

Khatoon Beev. Abdul Rahman vs a4 een 
principal's right of appe..I—See AGENT, Surr: BY— ae 
——-——trial leld by second — class Magist rate- - enhancement of 

Magistiate's power before conclusion of trial—Criminal P-ocedure 

Code, 1898, s. 407. 

The accused was tried and convicted by a Magistrate who, atthe 
commencement of the trial, held only second class powers but who, 
before judgment was passed, was invested with first class powers, 

Held,—that as the trial had been held hv a second class Magistrat 
the conferment of first class powers before its conclusion ‘did ri 
affect the question of appeal; and that therefore an appeal lay to® 
the District Magistrate, ; ats : 

King-Emferor v.Nga Paw ° sak hee wah 

APPEAL ADJOURNMENT OF, FOR RECORD OF FURTHER EVIDENCE BY 

ORIGINAL CouRT—See ADJOURNMENT OF APPEAL FOR RECORD OF 

FURTHER EVIBENCE BY ORIGINAL COURT .- ee 
APPEAL] AGAINST BoUNPARY OF: ICER’S pEciston_—-Burma Boundaries, 

Act, (880, ss. 12, 17, 18—Seé DECISION OF . BOUNDARY OFFICER AS 








' A BAR TO SUBSEQUENT CLAIM so 
APPEAL FROM FIRST CLASS MaGistRATE—Criminal Procedure Code, 
Ss. 408—Scee APPEALABLE SENTENCE BG one eae 


APPEAL, LimiraTION oF—Sce LIMITATION oF APPEAL na eae 
APPEAL OF ACCUSED, RIGHT oF, CONVICTED AT JOINT TRIAL—See 
APPEALABLE SENTENCE —,,. sine wai . 


APPEALABLE SRNTRNCE—apfeal from first'class Magtstrale—right o °: 
‘ apteal of accused convicted at joint trial—meaning of ‘ case’— 
Criminal Procedure Code, ss. 408,413. 

If, at the joint trial of two or more persons by a first class Magistrate, 
an. appealable sentence is passed upon anyone of them, all those 
convicted have the same right of appeal, even though their sen- . 
tences may be of the kind against which appeal would have been” 
barred by section.413 of the Code of Criminal Procedure, if they 
had been tried singly. 

Reg.v. Kalubhai Meghabhat and others, ues) 7 Bom. H.G.R., Cr,, 
35, dissented from, ; 
Ba Thaw v. King- Emperor ee eee we * © Aves 
APPEALABLE SENTENCE AT .SUMMARY TRIAL~judgment in summary 
trial—-substance of evidence-—Criminal Procedure Code, ss, 262, 264. 


When an appealable sentence is passed at. a summary ‘trial, the récord 


must be such as tovenable the appellate Court to form its own eae 


on the evidence. 
Meaning of substance of ‘ the evidence’ explained, 
Po Kav. King-Emperor . os i 
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APPEALABLE SENTENCE AT SUMMARY TRIAL—order for security for good 
behaviour in addtiin to sentence of imprisonment—Rangovn Police 
Act, ss. 30, 31A—Crimtinal Procedure Code, ss. 408, 414, 415. 

A was tried at a summary trial under section 30 of the Rangoon 
Police Act, and was sentenced to three months' rigorous imprisonment 
and further ordered to give security for good behaviour under 


section 31A. 
Held,--tha\ the addition of the order for security rendered the case 


appealable. ‘ 
King-Emperor v. Po Thin, 2 L.B.R., 72; Ba Thaw v, King-Emperor, 
4 L.B.k., 354 ; referred to. 
Kathan and Karpana vy. King-Emperor re sae 

APPELLATE COURT, ORDER OF, MADE WITHOUT JURISDICTION— See 

ORDER OF APPELLATE COURT MADE WITHOUT JURISDICTION 
APPLICATION, DisMISSAL OF, FOR REVISIGN—Proviicial Small Canse 
Courts Act, s, 25—See HIGH Court, PRACTICE oF, IN CIVIL 
REVISION aes s3% 
APPLICATION FOR MAINTENANCE, DISMISSAL OF, NO BAR To. SUBSEQUENT 
'  ORDER~- See DISMISSAL OF APPLICATION FOR MAINTENANCE NO BAR TO 


SUBSEQUENT ORDER awe oes 
-APPLICATION FOR POSSESSION—Se¢ MORTGAGE DECREE, . (Maung Pe vy. 
Ma Baw} ‘ ues ee nae 


-APPLICATION FOR REMOVAL “OF ATTACHMENT— Civil Procedure Code,. 


s, 278—See MORTGAGE DEGREE, (Gobalu vy. Po Hla) 











Sale of perishable pro- 
perty under attachment during pendency of—Ciril Procedure Code, 
Ss. 278—See SALE OF PERISHABLE PROPERTY UN OER ATTACHMENT 
DURING PENDENCY OF APPLICATION FOR REMOVAL OF ATTACHMENT 




















pc WITHDRAWAL or— 
Civil Procedure Code, s. 278—See WITHDRAWAL OF. APPLICATION FOR 
REMOVAL OF ATTACHMENT... tes oe wee 


APPLICATION OF PRINCIVLES OF TRANSFER OF PROPERTY Act—Transfer 
of Property Act, 1882, s. 55 (1) \g) and (5) ibj)—See Runt, CLAIM FOR 
SUBSEQUENT TO CONTRACT OF SALE aes ate oe 





























34 Se - Transfer 

of Property Act, ss. 58, 67, 68 —See USUFRUCTUARY MORTGAGE eee 
APPLICATION TO SET ASIDE DISMISSAL OF sUIT—Civil Procedure Code, 
s. 103—See ORDER DISMISSING SUIT FOR DEFAULT ae 
-APPOINTMENT OF FEMALE AS TRUSTEE—Sé¢¢ MAHOHEDAN Law: " RELIGIOUS 
TRUST eis on wee on 
-APPOINTMENT OF RECEIVER, PowER OF COURT Tuo’ CANCEL—See POWER 
oF CoURT To CANCEL APPOINTMENT OF KECEIVER ee eee 
-ARBITRATION ACT (1£99}, ss. 6, i1 (2), 15—Sce APPEAL eh ex 
—- ———-——s§, 11 (2), 6, 15—See APPEAL ais aoe 

— ss. 15, 6, 11 (2i—See APPEAL ase an 
-ARBITRATOR’S AWARD—cvidence—admission—share of missing heir— 


Mahomedan Law. 
A,a Ma omcedan, died in 1884, and his estate was divided among his. 


heirs by an arbitrator. B, the elcest son of A, had disappeared in 
1870 and had not since been heard of; and in accordance with 2 
rule of Mahomedan Law, a share of the estate was set aside for him 
as a missing hei». 

2€, the son of B,. caimed this share, to which he would have been 
entitled, :nder Mahvomedan Law, if B, had been alivejat the time of 
A’s dvath, b=t not otherwise. 

Held,—that the arbitrators’ setting aside of a share of the estate !or 
the mi-sing heir, B, did not amount to an admission by the cther 
heirs, or +i. evide::ce that B was then alive. 

Mashar Ali v. Budh Singk, (1884) 1.L.R. 7 All., 297; Rango Balaji 
v. Mudiycppa, (1898), I.L.R. 23 Bom., -96 ; followed. 
Moolla Cassin Bin Moolla Ahmed v Moolla Abdul Rahim Pe, 


Vii 


Page 


359 
49 


361 


337 
83 
82 


16 


224 
222 
17- 
66 
356 
249 


249 
249 


77 


vili INDEX. 


ARMs Act, ss. 19 (e) (f), 29—Sce SANCTION To PROSECUTION ee ee 
— 8s, 29, 19 (e) (7 }—Sce SANCTION ‘TO PROSECUTION ves 
ARREAR—See ISSUE OF FROCESS FOR RECOVERY OF REVENUE = 
ARREsST—Burma Land and Revenue. Act, 1876, s.-45—See Issur oF 





PROCESS FOR RECOVERY OF REVENUE eae eee 
ASSAULT, ABETMENT OF—Sce ABETHENT OF GRIEVOUS HURT WITH 
DANGEROUS WEAPON See” ae “a a 
ASSESSMENT OF’ COMPENSATION, METHOD or—Land Acquisition Act, 
1894, 5, 23—Sce METHOD OF ASSESSMENT OF COMPENSATION ia 


ATTACHED PROPERTY OF ABSCONDER, CLAIM. OF ‘THIRD-PERSON TO—- 
Sée CLAIM OF THIRD PERSON to ‘ATTACHED PROBERTE OF ABSCON- 
DER. vas ies ie i 

ATTACHED PROPERTY, OWNERSHIP or—Scé CLAIM OF THIRD PERSON T6 


ATTACHED PROPERTY UF ABSCONDER ... cee 
QUESTIONS FOR DETERMINATION IN “INVESTIGA- 


TION OF CLAIM To—Sce QUESTIONS FOR DE} ERMINATION IN 














INVESTIGATION OF CLAIM TO ATTACHED PROPERTY ots eee 
= ——-— SUIT FOR DECLARATION OF TITLE To—See Sourr 
FOR DECLARATION O¥ TITLE TO ATTACHED PROPERTY o. 


ATTACHMENT OF PROPERTY—Sce MoRTGAGE DECREE, (Gobalu v. Po Hla) 
ATTACHMENT, POSSESSION AT THE TIME OF- -frauduleut tratisfer— 
fictitious sale—burden of ftroof—Scé CLAM TO ATTACHED PRo- 
PERTY aS sae 
ATTEMFT ‘TO MURDER—nature “of injury caus. ‘d—means of ascertaining 

inicntion of accuser-—Jndian Penal Code, §. 307. 3 
It is not essential to justify.a conviction under scction 307 of the 
Indian Penal Code, that bodily injury capable of causing death 
should actually have been ivflicted. Although the nature of the 
injury actually caused may offen give considerable assistance in 
coming to a finding as to the intenticn of the accused, such 
intention may alsé be deduced from other circumstances, and may 
even, in some cases, be ascertained without any reference at all to 


actual wounds. 
Shwe Nwe v. Queen Empress, S.J., L B., 466, overruled. 


Kyaw We v. King-Emperor cae ay 
ATTENDANCE OF WITNESSES, DIFFICULTY IN PROCURING—See GROUND 
FOR SETTING ASIDE DISMISSAL OF SUIT FOR DEFAULT ive +e 


AUTHORIZED SIGNATURE FOR) ANOTHER—Seé FABRICATING FALSE 
RVIDENCE F 133 oe se shi Be, 


AWARD, ORDER REFUSING To FILE—Sce DECREE- oa fe Re 
Awarn, ORDER TO FiLE—decree—Indian Arbitration Act, "1899, ss, 6, 
11 (2), 15—Sce APPEAL xe ise ae ACs saa 

B 
- BaD LivELigcop—See SECURITY PROCEEDINGS, (King-Emperor v. Po 
Thaw) a) f os aa aw see 
BAR TO ORAL EVIDENCZ— See suit TO ENFORCE REGISTRATION one 


BAR TO SUBSEQUENT CLAIM, DECISION oF BOUNDARY OFFICER AS A— 
_ Sce DECISION oF BoUNDARY OFFICER AS A BAR ‘TO . SUBSEQUENT 


CLAIM . ae weld as 
. BAR TO suitT—See WirapRawaL OF APPLICATION. FOR REMOVAL or 
‘ATTACHMEET «ae sae de 








See Suit To ESTABLISH RIGHT TO ATTACH PROPERTY 
—_—— - consequential relief —Civil Procedure Code, s. "27 8—S pecific 
Relief Act, 1877, s. 42—Sce Suit FOR DECLARATION OF TITLE ‘Oo 
ATTACHED PROPERTY eas q 
—— Tudian Insolvency Act, 1848—See INSOLVENT DEBTOR. - ... 
BARRISTER-AT-LAW—Sce ADVOCATE, CAPACITY OF, TO SUE OR BE SUED 
IN CONNECTION WITH PROFESSIONAL SERVICES ee tes aoe 
BASIS OF CLAIM TO EASEMENT—See EASEMENT, BASIS OF CLAIM TO-— ve 








Code of Cavil Procedure, s. 283—Secific Relief ‘Act, 8. 42i~ 
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249 


148 
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INDEX. 


BaSis OF DECISION {N LAND ACQUISITION PROCEEDINGS BEFORE COURT 
—Land Acquisition Act, 1894, s. 22. 

Proceedings before the Court under section 22 of the Land Acquisi- 
tion Act are not a c-ntinuation of the administrative proceedings 
before the Collector, but are judicial. The decision therein must 
‘therefore be based solely on evidence before the Court or on admis- 
sions by the parties. : 
Ezra v. Secretary of State id India in Council, (1905) LL.R. 32 

Cal., 605, followed. 


Shwe Gaung v. The Collector = ioe eee 
BEINCHI— illegal p. ssession—Sce OPIUM ... ses E 
BENAMI PURCHASER, RiGH® OF OWNER To RECOVER POSSESSION FROM-— 
Seé BENAMI SALE TO DEFRAUD 1NCUMERANCER ao 


BENAMI SALE TO DEFRAUD INCUMBRANCER—failure of fraudulent object 
—right of owner to ieccver possession from benami purchaser— 
limilation of suit to recover possession without setting aside void 
anstrument—iuopcrative instrument—Indian Limitation Act. Schedule 
dl, Articles 91, 144. _ 

A executed a benami deed of sale of certain land to B, to defeat the 
clais-s of X,who helda mortgage cf the land. KX sued A for the 
amount of the mortage debt, and succeeded, having proved that 


the deed of sale was without consideration, and that at the time of’ 


its execution B was aware of the existence cf the mortgage. The 
land, however, remained in B’s possession. ‘ 

Subsequently A sued B for possession of the land. 

Hild,--that in spite of A’s attempt to defraud X by the. deed of 

sale, he was entitled, as the fraud had failed, to recover possession 
of the land frum B. 

Held, furtlier, thatthe benami deed of sale being inoperalive,.it was 
not necessary that it should be set aside as a preliminary to obtain- 
ing pos ession.of the land. The suit was therefore governed not by 
Article 91, but by Article 144 of the second schedule to the Limita- 
tion Act. : 

Taylor v. Bowers, 1 Q.B.D., 291; Symes v. Hughes, L.R. 9 Eq., 
475, at p. 479; In re Great Berlin Steamboat Co. L.R. 26 ChD., 
616 ; followed. 
Kearley v. Thompson, 24 Y.B.D., 742, referred to. 
. T. P. Petherpermal Chetly v. R. "Muniandy Servai 
BENCH OF MAGISTRATES, REFERENCE BY, TO SUPERIOR. "MaGisTRATE 
FOR HIGHER PUNISHMENT — See REFERENCE BY BENCH OF MAGISTRATES 
TO SUPERIOR MAGISTRATE FOR HiGHER PUNISHMENT 
BILL OF FXCHANGE—stamp «duly ou second of exchange—Indian Slamp 
Act, 1899, ss. (2) (3), 67, Schedule I, Articie 13. 
A second of ex: hange payable on demand does not require to be 
stamped when the first of exchange has beeu stamped with a starap 
of one anna. . 

In re Tie Netucrlands Trading Sacieiy es ae me, 
Birps nests, EnipLe--Sce EDIBLE BIRDS’ NESTS ies ae 
BOND FOR GOOD BEHAVIOUR AND TO APPEAR AND RECEIVE SENTENCE 

WHEN. “CALLED UPON, EXECUTION OF, BY MINOR-—first offender 
relexsed on grobation—Crimin. 1 Proce ure Code, s. 118, proviso 3, 
$. 562. 

The third proviso to section 118, Criminal Procedure Code, that a 
bond tor keeping the peace or for good behaviour in respect of a 
minor shali be executed only by his sureties, does not zpply to 
bonds of first otfen:lers released on probation under section 562, 
Criminal Procedure Code. . 2 
King-Emperer v Nga Pan Tin, 2 1..B.R., 137, overruled. 

- King-Emjeror v. Nga Po Chon, 2 L.B.R., 168, referred to. 


King. sei niki v. Mi Pyu ose oe * wae oes 
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INDEX. 


Bonn, METHOD OF ENFORCING—execution—Civil Procedure Code, s. 545, 

proviso (c)—See SECURITY FOR PERFORMANCE OF DECREE. 

Bounvarivs Act, 1880, ss. 12, 17, 18--See Decision oF BounvaARY 

OFFICER AS A BAR To SUBSEQUENT CLAIM : 

a 8s. 17, 18, 12—See DECISION OF BOUNDARY 
OFFICER AS A BAR TO SUBSEQUENT CLAIM - 

-BoUNDARY OFFiCER, DECISION OF, AS A BAR TO " SUBSEQUENT CLAIM — 
See DECISION OF BOUNDARY OFFICER AS A BAR TO SUBSEQUENT 
CLAIM 

BREACH OF osetia eengtane® s right to repayment of adyance—order 
subsequent to expiry of term of contract—Workman's Breach of 
Contract Act, 1859, Ss. 2. 

A obtained an advance from B and signed an agreement to work for 
him for one year. He absconded, however, after working for 15 
days only. B applied for a warrant, under section 2 of the Work- 
man’s Breach of Contract Act, within a month of the expiry of the 
term of the contract. At the instance of the respondent’s pleader, 
the case was adjourned to the last day of the period of contrast, 
and was then dismissed on .the ground that no order could be made 
after the expiry of the contract. 

Held,—that the delay in thé disposal of the case did not defeat B's 
right to. compel the refund of the money advanced. 

Khoda Buksh v. Moti Lal Johori, (1906) 11 CW.N,, 247 
dissented from. 

V.N, Ramaswamy Pillay v. A. Amanadar | E 

‘BREACH OF THE PEACE, OFFENCR INVOLVING—See SECURITY TO- KEES 
THE: PEACE, ORDER FOR— . ee sine 

-Bupputst Law : ADoPTION—froof of. ‘hertima adottion, 

Neither ceremony nor written document is required to constitute a 








keitima adoption under Buddhist Law. The consent of the natural . 


parents and the taking of the child by the adoptive prrents, with 
the intention that the child shall inherit, must be proved | to establish 
‘such.an adoption. 

The fact that plaintiff was an adopted daughter was heldto bce 
proved chiefly by the fact that she was treated for years in the same 
way as her sister who was admittedly an adopted daughter, coupled 


with the natural father's direct and resne evidence of bis consent . 


and of the adoption. 

Ma Me Galev. MaSa Yi ... eos 
Buppwist Law ; CHINESE CUSTOMARY “Lawe—sail for pre-eniption— 

exempt ton Frei Indian Law of Stuccession—Indian Succession Act, 

(1865), 88. 5, 331—Burma Laws Act, 1898, 8.13. 

A claimed a right of pre- emption over certain property that had 
belonged to her father B, who was a Chinaman, She based her 
claim on Chinese customary law, 

Held,—that, (i) if B was not a Buddhist, the provision of the Indian 
Succession Act, and not Chinese customary law would apply to the 
property ; and (2) if B was a. Buddhist, the property. would be 
exempt from the operation of the Indian Succession Act In the 
latter case, in order to succeed it would be necessary for A to. show, 
_that there is a Chinese Buddhist law in China applicable to.Chinese 
Buddhists only, as apart from the customary law of the: country, by 
which a right of pre: emption was given in respect of the deel in 
dispute: 

Fone Lany. Ma Gyee, 2 L.¥.R., 95, referred to. 

Apana Charan Chowdry v. ShwéNu ... ~ ets % tt me 
~——right of preemplion right’ of widow to dtspose of 
family property subject to children’s right of pre-emption, 

A claim d' under Buddhist law a right of «re-emption over certain 
land, which had been. joint famiry property ofhis father and mother 
and ‘had been sold by his mother after his father's death. 
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INDEX. 


Heid,—that the ruie regarding the right of a Buddhist widow to 


XL 


Page, 


dispose of family property after her husband’s. death, viz., that she - 


“has an absolute right of disposal.over her own share and a life 
interest in the remainder, does not affect, but is subject to the 
general rule regarding the right of all co-heirs to pre-emption. 
A had therefore a right of Bre emption over the whole property. 
Ma On v. Shwe O, S.J., LB., 378; Maung Hlaing v.Tha Ka Do, 
PJ.,LB., 65.; Tha Nu v. Kya Zan, 2 L.B.R., 167; Nga Myaing 
‘vy. Mi Baw, SJ., L.B. 39; Ma Ngwe v, Lu Bu, SJ, LB, 76; 
referred to. : 
Mo Thiv. Tha Kwe wis eee 


BuDDHIstT Law : HusBAND AND WIFE— ia is See Migaaaerieee, 
GROUND FOR REFUSING ORDER FoR— .:. & 

BuppHist Law : INHERITANCE—Claim of ice of Hipleced couple 
to properly acquirea during Second marriage—filial relationship. 


128 


. 146,340 


Where one of a Burmese Buddhist divorced couple marries again . 


and has children by the second Spouse, the children of the first 

marriage are not entitled to share in property acquired during the 

second marriage, untess they have maintained filial relations ~ with 
the parent concerned. : 

Facts constituting filial relationship considered. 

Mi Thaik v. Mi Tu, S.J., L.B., 184; Ma Shwe Ge v. Nga Lan, 
S.J. L.B., 296 ; Maung ‘mat v. Ma Po Zon, PJ., L. B., 469; 
Ma. Pon vi Maung Po Chan, 2 U.B.R., 1897—01, 116; Mi San 
Mra Rhiv. Mi Than Da U, t Le BR, 161; _Ma Thet v. Ma San 
On, 2 L.B.R#85 ; followed. 

Maung Ba Kyuv. Ma Zan Byu, P.J., L.B., 299, referred to. 


Ma Paw v. Ma Mon 238 . er as 
——interest of widow in siete tat ntiengted 


_ 











272 


by husband during marriage—inherited proterty—ancest ral ‘property. 


—widow’s share of joint property. 

The interest of the widow gf a Burman Buddhist in property inherited 
by him during their marriage, when children of the marriage also 
survive, is the Same as her interest in her deceased husband’s. share 
of the property jointly owned by him and her. The property 
descends to the children, but she has a life interest in it, with the 
right to sellitin case of necessity. . 

Maung Tev.Ma Kyu, (1900) 2 Chan Toon's L.C., 95; “Maung Waik 
v. Maung Nyein, (1899) 2 Chan Toon’s L.C., 77 Ma On v. Shwe 


O, (1886) SJ. LB. 378; Shwe Yo v. Mi San byt, SJ, U.By . 


108 ; Maung Gale v. Maung Bya, 4L.B.R., 189 ; referred to, 


Ma Nyo v. Ma Yauk eae wir ae a =a 

re share of child of deceased first wife m 
property inherited by father after first and before Second marriage— 
inherited property. 


A,a “Burman Buddhist, died leaving (1) a son by his deceased ‘first 
‘Wife, (2) his second wife, and (3) children by his second wife. He 
had inherited property, moveable and immoveable, after the death 
of his first wife and before his marriage with his second wife. 

Held,—that the son by the first wife was entitled to a half share of the 
property so inherited. 

Ma Ba We v.Sa U,2 L.B.R., 174 ; Chit Saya v. Mein Gale, 2 L.C. 





256. 


(Chan Toon), 97 ; Po Sein v. Ma Pwa, 1 L.C. (Chan Toon), 292; . 


Shwe Ngon v. Ma Min Dwe, SJ.,LB., 110; Mi Ka v. Maung 
Thet,.S.J., LB. 6; Myat Kaung v. Ma Gyaing, P.J., L.B., 534; 
Tun Luv. Po Yauk, SJu L.B,, 255 ; referredto. - - 

Ma. Leik v. Maung Nwa ts en 


2 


116 


‘sii “ONDER. 
Page. 


BUDDHIST Law : INHERITANCE~share of child of deceased first wife in 
property inherited during second marriage—inherited property—ances» 
tral property. : } ‘ ‘ 

A, a Burman Buddhist, died leaving two children, Band C. Bwas 
the offspring of his first marriage, and C the offspring of a second 
marriage contracted after the death of the first wife. A had 
inherited certain property from his mother during the continuance - 
of the second marriage. The second wife had died before A. ‘ 

Held,—that B and C were entitled to equal shares in the said property. 
Shwe Ngon v. Ma Min Dwe, S.J., L.B., 110 ; Mi So v. Mi Hmat Tha, 

S.J. LB. i77; San Om v. Mi Shwe Daing, S.J.,. L B., 223 ; 
Tun Lu v. Po Yauk, 8J., L.B., 255; Ma Min E v..Ma ‘Kyaw Tahi, 
PJ. L.B,, 361 ; Maung Ye v. Ma Me, PJ., L.B., 418 ; referred to. 
Maung Gale v. Maung Bya Be ea one ists 189 
- ——. share of eldest daughter in property. 





inherited by mother. 
A, a female Burmese Buddhist, died leaving a husband and five 
- daughters, ; leas ar 
Held,--that the eldest of these daughters was entitled to a quarter 
Share of certain property which A had inherited from her mother. 
Ma Kyi Kyt and one v. Ma Thein and others 3 L.B.R.,8 ; Ma 
Thin and one v. Ma Wa Yon, 2L.B.R., 255 ; referred to. 
Tha Tu v.Maung Bya  ... re ae ee ey Gi 
BURDEN oF pRooF—fraudulent transfer—fictitrous sale—possession at 
the time of attuchment—See CLAIM To ATTACHED PROPRRTY vere 228 
. good faith of purchaser—consider at ton—In dian F 
Evidence Act. 1872, s.106—See FRAUDULENT TRANSFER: ee exe | kd, 
— presumption as to death—presumption as to date of 
death—Indian Evidence Act,1872, ss 107,108. ; 
A, a Mahomedan, died in 1884, and his estate was divided amongst 
his heirs by: anarbitrator. B, the eldest son of A, had disappeared 
in 1870 and had not since been heard of ; and in accordance witha 
rule of Mahomedan Law, a sharc of the estate was set aside for him 
as a missing heir. . 
C, the son of B, claimed this share, to. which he would have been. 
entitled, under Mahomedan Law,.if B had been alive at the time of. 
A's death, but not otherwise, © 
Held,—that the special rules regarding burden of proof in sections 107 
and 108 of the Indian Evidence Act could only be applied with 
reference to the date of the suil, and not to the. question. whether B 
was alive or dead on a specified prior date ; and that the burden of 
proving that B was alive in 1884 lay upon C, who affirmed it. 
Mazhar Ali v, Budh Singh, (1884) I.L.R.,7 All, 297 ; Rango Balaji 
v. Mudiyeppa, (1898) 1. L.R., 23 Bom., 296 ; followed. ms 
_ Moolla Cassim Bin Moolla Ahmed v. Moolia Abdul Rahim ... Lived: 77 


BurMa BouNDARIES ACT—See BOUNDARIES ACT, 
BuRMA GAMBLING ACT—See GAMBLING ACT. 
BurMa Lanp. aND REVENUE AcT—See LAND AND’ REVENUE ACT, 
Burma Laws AcT=-See Laws ACT. 
BurMa MuwnicreaL Act—Sce MUNICIPAL ACT. ‘ 
BURMAN BUDDHIST, ADMINISTRATION OF ESTATE OF—Sce ADMINISTRA- 

TION. OF ESTATE OF BURMAN BUDDHIST ‘ 293 - 
BURMAN BUDDHIST, YOUNGER DAUGHTER OF DECE. 

















ASED NOT ENTITLED 


TO LETT#RS OF: ADMINISTRATION DURING LIFETIME OF MOTHER=Sce-. 
LETTERS OF ADMINISTRATION, OBJECT OF— . bes wee ase 287 
Cc 
Careo, DEstRUCTION oF—Sce DESTRUCTION OF CARGO Fee on aaa 


“Cask, ”? MEANING OF—See APPEALABLE SENTENCE see we 
CATTLE THEFT—Sce THEFT AND TAKING GRATIFICATION TO RESTORE 199 


STOLEN PROPERTY oe ews 


INDEX. 


CATTLE TRESPASS ACT, 1871,°s. 20—Court-fees Act, 1880, s, 317—See 
-REFUND OF COMPLAINT AND PROCESS FESS mee 

at S, 22—See CONVICTIONS 

‘CAUSE OF ACTION—miSjoinder-—Civil Procedure Code, ss. 28, "43, 45—See 
TRUST FOR RELIGIOUS PURPOSES 

CAUSING HURT TO EFFECT BSCAPEentheft—Indian Penal Gode, ‘ 390-—See 
ROBBERY ‘ es 

‘CERTIFICATE OF OFFICER IN CHARGE OF FINGER-PRINT BUREAU—admissi- 
‘bility in evidence—See FINGER-PRINTS 

CHALLENGE OF LEGALITY OF ORDER—Burma Municipal Act, et 147—See 
MUNICIPAL COMMITTEE, ORDER OF— 

‘CHANGE OF JuvGe—jud gment—findings of predecessor—Civil Procedure 
Code, ss. 191, 198——See PRELIMINARY ORDER BEFORE COMPLETION OF 
EVIDENCE 

CHARGE—Criminal "Procedure "Code, ss. "508 537 ()—See SANCTION TO 
PROSEC)TION 5 lies me 

‘CHARGE OF PROFESSIONAL MISCONDUCT—See ADVOCATE ie wen 

Cueatinc—' fraudulently’, meaning of—purchase of opium by per- 
sonation—Indian Penal Code, s. 415. 

The accused, by giving a false name and address. succeeded in pur- 
chasing at a Government opium shop a certain quantity of opium 
which would not have been sold to him if he had not practised this 
deceit. 

Held (Irwin, Offg. C. J., dissenting) that he committed the offence of 
cheating as defined i in section 415 of the Indian Penal Code. 

Meaning of the word '' fraudulenty'' discussed. 

Queen-Empress v. Abbas Ali, (1896) LL.R. 25 Cal, 512; Bay, 
L.B., 437; Kedar Nath Challerjee v. King-Emperor, 5 C.W.N. 
897 ; Queen- -Empress v.. Muhammad Saeed Khan, (1898) LR, 
21 All, 113; Queen-Empress v. Soshi Bhushan, (1893) LL.B, 15 
Al, 210; Crown v. Po Lu, 1 L.B.R, 357; Kotamraju Venkat- 
royadu, 1 Weir’s Criminal Rulings, 538a, 4th edilion; Regina v. 
Toshack, 4 Cox, Cr. C., 39; Queen- Empress v. Vithal Narayan, 
LL.R. 13, Bom, 515, Note ; Subrahmania Ayyar ve. King- 
Emperor, (1902) LL.R. 25 Mad., 61; referred to. 

King-Emperor v.. Yena, 4 L. ae 49’: Ala Dya v. King-Emberor, “41 
Punjab Record Crl. Jts.,. : followed. 

King-Emperor Vv. Tha ae ie ioe ton 

CHILD OF DECEASED FIRST WIFE, SHARE OF, -IN PROPERTY INHERITED BY 
FATHER AFTER FIRST AND BEFORE SECOND MARRIAGE~-See BUDDHIST 
Law : INHERITANCE oy ute 





CHILDREN OF DIVORCED COUPLE, CLAIM OF, TO PROPERTY ACQUIRED 


DURING SECOND MARRIAGE—Sce BupDpDHIsST LAW: INHERITANCE i 

Cuingsze Customary Lawsuit jor pre-emption—See Buppuist Law: 
CHINESE CUSTOMARY LAW — 

Crvit COURT, QUESTION FOR—Indian “Contract Act, 1872, “Ss 178—See 
_ ORDER FOR DISPOSAL OF .PROPERTY BY CRIMINAL Courr, (S. Adviet 
v. King-Emperor and D. Manual) 

CivIL CouRT’s ORDER FOR PROSECUTION, REVISION or=-See HicH 
CourT, POWERS oF, {N R&VISION © reer Be Br 

CIVIL Courr’s SANCTION TO PROSECUTE, REVISION . OF——See HIGH 
CoURT, POWERS OF, REVISION © : om 

CIVIL PRISONER, CUSTODY OF-~—See CusTovy oF CIVIL PRISONER P 

CIVIL PROCEDURE CopE, 8, 2—See APPEAL 

SS ss, 2, 102, 103—See ORDER DISMISSING surT 
FOR DEFAULT _,.. sis ae 

——- —--—. ——S, 27—See AGENT, SuIT BY— 

GY 28, 43, 45, .539—See TRUST "FOR RELI- 


GIOUS PURPOSES ae oes eat oN nate 
_—— ss, 37,51—See AGENT: ke rae 
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_CIVIL PROCEDURE CopE, ss. 43, 28, 45, 539¢—See TRUST FOR RELIGI= - 


OUS PURPOSES seer. = ise 
———__ $3, “45, 2, 43, 539-—See ‘TR RUST FOR RELIGI- 


OUS PURPOSES coe : i “beaale 





— 8. 51, 37—Se AGENT oon oe tee 
_ 8, 82—See SUIT FOR DISSOLUTION OF MARRI- 

AGE . ae fae * eae oon etek 
aan 88, 102, 2, 103—See ORDER DISMISSING , SUIT 


FOR DEFAULT mes is i oe vee 
ee 8, 103—See GROUND FOR SBTTING ASIDE 


DISMISSAL OF SUIT FOR DEFAULT ae ee. 


—_— 83. 103, 2, 102—See ORDER DISMISSIMG SUIT 
FOR DEFAULT 


—SS, 108, 492, 493, 503—See POWER OF Court 


























To CANCEL APPOINTMENT OF RECEIVER aoe oe one 
—_————_ __ 85, 191, 198—See PRELIMINARY ORDER BEFORE 
COMPLETION OF EVIDENCE ose one 
$s. 198, 191—See PRELIMINARY ORDER BEFORE 
COMPLETION OF EVIDENCE : as 
—_——-— 8s, 253, 545, 546, 549, 583— See SECURITY FOR 
PERFORMANCE OF DECREE wis <es 5 eee 
—_— ————s 278—Sce SUIT FOR DECLARATION OF TITLE 
TO ATTACHED PROPERTY sa aa aes 


——_——. 278, ‘280, ‘281— See QU¥BTIONS FOR DETER- 
MINATION IN INVESTIGATION OF CLAIM TO ATTACHED  PRO- 


PERTY ; aa © ei ee wis 
8s, 278, 283—See MORTGAGE DECREE, (Gobalu 











yv. Po Hla) 


—_ 


“$8, 278, 283, "373, 647—Sce WITHDRAWAL OF 
APPLICATION FOR REMOVAL OF ATTACHMENT ai oe ase 
—— 85. 278, 498 —See SALE OF PERISHABLE PRO- 


PERTY UNDZR ATTACHMENP DURING PENDENCY OF APPLICATION 

















FOR REMOVAL OF ATPACHMENT ous ee see 
————S 283—See CLAIM TO ATTACHED PRO- 
PERTY ; 0 age oe 
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ATTACH PROPERTY wa ae ee Wi : 
—88, 283, 278—See MORTGAGE DECRER, (Gobalu 
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v. Po Hla) 
eS, 283, 278, 373, 647—See WITHDRAWAL OF 


APPLICATION TOR REMOVAL OF ATTACHMENT ws ' 

















et en SS, Sil—See EXECUTION-SALE, MATERIAL IRREGU- 

LARITY IN— aes oe ie 

—_—- Ss. 312—See EXECUTION- SALE, SUIT TO SET 

ASIDE — ce raat 

ss, 373, 278, 283, 647—See WITHDRAWAL OF 

APPLICATION FOR REMOVAL OF ATTACHMENT as See uae 
_——. SS, 478, 481—See CusTODY OF CIVIL PRISONER 








: —————-—— 88. 481, 478.—See CustoDY OF CIVIL PRISONER 
i 8, 498, 278-—-See SALE OF ~ PERISHABLE 
PROPERTY UNDER ATTACHMENT DURING PENDENCY OF APPLICATION 





























FOR REMOAL OF ATTACHMENT. - ro 
—_—_ ss. 503, 108, 492, 493—Sce POWER OF CourRT 
TO CANCEL APPOINTMENT OF RECEIVER ; aes one e 
—_——- ————-——s. 526—See DECKEE sis a 
— ss. 492, 108, 493, 503—See POWER oF Court 
TO CANCEL APPOINTMENT OF RECEIVER tse 
— +85, 493, 108, 422, 503— See POWER. OF CouRT 
TO CANCEL APPOINTMENT OF RECEIVER a ea 
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CIVIL PROCEDURE CODE, ss. 545, 253, 546, 549, 583—See SECURITY FOR 

PERFORMANCE OF DECREE sxe 98 ats 2 a 
nd ——ss. 546, 253, 545, 549, 583—See SECURITY FOR 
PERFORMANCE OF DECRBE . ae Pe ae Ata 
——ss, 549, 253, 545, 546, 583—See SECURITY FOR 
PERFORMANCE OF DECREE ae ahs wes ea 
s, 561, CHAPTER XLIV—See PAUPER RESPON*= 
DENT RAISING OBJECTION TO DECKEE ON APPEAL ae 
ss. 583, 253, 545,. 546, 549-—See SECURITY 
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FOR PERFORMANCE OF DECREE aes 
ee 8S, 047, 278,. "283, 374—See WITHr RAWAL Ok 
APPLICAT{ON FOR REMOVAL OF ATTACHMENT wie 





——.--SCHEDULE 1V, FoRMS 128, 129--See "“MoRTGAGE 
DECREE (Maung Pev. Ma Baw) 


CIVIL Surr—See CLAIM OF THIRD PERSON TO ATTACHED PROPERTY oF 


ABSCONDER eae 


CLAIM FOR RENT SUBSEQUENT ‘xo CONTRACT OF sALE— See RENT, Cuan: 


FOR, SUBSEQUENT TO CONTRACT OF SALE 
OLaAIM, LIMIT .OF COMPENSATION BY +> AMOUNT or—Land Acquisition Ac, 
1894, ss, 9, 23—See . LIMIT OF COMPENSATION BY AMOUNT OF 
CLAIM ie cee is 
CLAIM OF CHILDREN OF DIVORCED COUPLE To PROPERTY ACQUIRED 
DURING SECOND MARRIAGE—See Buppuist LAw : INHERITANCE 
CLAIM OF LINEAL DESCENDANTS-—~See MAHOMEDAN Law: RELIGIOUS 
"TRUST ans aa ” wwe 
‘CLAIM OF THIRD ‘PERSON TO ATTACHED PROPERTY OF ABSCONDER— 


ownership of attached property—duty of Magtstrate—civil suit— - 


Criminal Procedure Code, s. 88. 

There is no provision of law requiring a Magistrate who has attached 
properly under section 88 of the Code of Criminal Procedure to 
investigate the claims of third persons to the ownership of such 
property. Ifa Magistrate passes am erroneous order in respect of 
such property, the only remedy is by way of civil suit. ; 
Queen-Empress' v. Sheodihal Rai, (1884) I.L.R.6 All. 487 ; Queen- 

Empress v. Kandappa Goxdan, (1896) ILL.R. 20 Mad., 88 ; 
followed, 

Su We v. King- Emperor : aie oe ee sis 


‘CLAIM .TO ATTACHED PROPERTY—fraudulent transfer—fictitious Sale— 


_ burden of proof—possession at the time of attachment—Civil 


Procedure Code, s. 283. 

Certain immoveable property was attached by A in execution of a 
decree against B. C, the daughter of B, instituted a suit to 
establish her right to the property, alleging that she had bought it 
from B, She failed to show that she had been in possession at the 
time of the attachment. 

Held,—that the burden of proving her right to the property lay 
upon C, 

Kadappa Chetty v. Shwe Bo, 2'L.B.R., 152, distinguished. 
Govind Atmaram v.Santai, (1887) iDRe 12 Bom., 270, followed. 

Ma Sein Uy. ALL. VR. R. M: Letchominan Cheity was 
ne ne anne QUESTIONS FOR DETERMINATION’ IN 

INVESTIGATION OF—See QUESTIONS FOR DETERMINATION IN IN- 





VESTIGATION OF CLAIM TO ATTACHED PROPERTY  — ee 
’ CLAIM TO EASEMENT, Basis oF —Indian Lititation Act, 1887, s. 26 (2)— 
See EASEMENT, BASIS OF CLAIM TO— ane 


YCLAIMS TO INHERITANCE—evidence regarding death-bed ails icins or 
expenditure on funeral—neglect of duties of affection and kinared— 
Probate and Administration Act,. 1881, 's. 33--Court-fees Act, 
.s. 191, 

In dealing with slats connected with quéstions of inheritance, little 
or no importance should be attached to evidence regarding death- bed 
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attentions or expenditure on the funeral obsequies, unless it 
can be. shown that the ordinary duties of affection and kindred have 
been intentionally and deliberately neglected. i 

Chit Kywe v. Maung Pyo, 2 U.B.R. (1892—96), 184, followed. 
Maung Pov. Kya Zaing,1.B.R., 178, referred to. 

Maung Sein v, Maung Kywe ee re ae 
CLOSING OF WATERCOURSE—-See Miscerer : : nie aoe 
COGNIZANCE, TanIne—complaint—informatron—Criminal _ Procedure 

Code, ss, 190 (1) (a) and {c),537—Burma Municipal Act, s. 195. 

A complaint, as defined under section 4 of the Code of Criminal 
Procedure, was presented by the complainant to a Magistrate, who 
recorded that he took cognizance of the case under section 190 (c} 
of the Code. 


Page 


291 
149 


Held,—that the Magistrate really took cognizance under section 190 . 


(1) (a) of the Code, : 

Per Ormoud J.,—Ilf wr tee Te was competent to take cognizance 
under section 190 (Z) (c), he must be deemed to have so taken 
cognizance, In eos case, the Magistrate was not so com- 


petent, becatise the comolaint was of an offence under the Municipal _ 


Act, section 195 of which bars the taking of cognizance except 


upon complaint. The cae therefore took cognizance under ‘ 


section 190 (1) (a}. 
King-Emperor v, Po Chon, 2 i, B.R., 311, referred to. 


Meshzdi Khan v. Rangoon Municipal ‘Committee : ait s wae 
COHABITATION WITH HABIT AND REPUTE, PRESUMPTION oF MARRIAGE 
FROM—See MARRIAGE aoe 


CoLiision—Indian Railways al, 1890, s, 101—See DIsoBEDIENCE OF 

RAILWAY RULES. es ne 
COMMENCEMENT ‘OF SENTENCE OF IMPRISONMENT—concurrent sentences 
.—Craminal Pr cedure Code, ss, 35, 397, 


300° 
175 
139,356" 


A sentence of imprisonment cannot be ordered to ran concurrently _ 


with anothér sentence not passed at the same trial. 

King-Emperor v. San E ne ae ges “eae 

- DaTE oFr—S¢e Date 
OF COMMENCEMENT OF SENTENCE OF IMPRISONMENT 

COMMITMENT .OF CIVIL PRISONER TO JaiL—Czivil Procedure Code, 3 481 
—See CUSTODY OF CIVIL PRISONER ane ie wu sai 

COMMON GAMING-HOUSE—See SEARCH ... 

——OWNER OF, TAKING PART IN GAMBLING— See 
OWNER oF COMMON GAMING-HOUSE TAKING PART IN GAMBLING coe ee 

— SEIZURE OF MONEYS IN~—See SEIZURE OF 
MONEYS IN COMMON GAMING-HOUSE av 

COMPENSATION FOR ILLEGAL SEIZURE OF CATTLE, ORDER FOR—See Con- 
VICTION 

CoMPENSATION, Limit OF, BY. ‘AMOUNT ‘OF cLAIM— Land Acqussition Act, 
1884, ss, 923 —See LIMIT OF COMPENSATION BY AMOUNT OF 

CLAIM sno 

CoMPETENT WwITNESs—discharged accomplice—Indian Evidence ‘ Ac, 
1872, ss. 118, 133—See EVIDENCE OF DISCHARGED CO-ACCUSED 

CoMPLAINANT, TRIAL OF, AND ACCUSED TOGETHER AFTER. HEARING 
PROSECUTION EVIDENCE—S¢ee HURT ; ay eae 

CompLaint—information—Criminal Procedure Code, s. 190 (1) {a) atid 
(c) See COGNIZANCE, TAKING— 

—-—— report by Superintendent of Vaccenation—Vaccination Act, 

1880, s. 18—order for costs—Court-fees Act, 1870, s, 31. 
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A report made bya Superintendent of Vaccination under section 18, 


of the Vaccination Act, that a notice issued by him has not been 
complied with, is nota complaint of an offence, and a Magistrate 
who makes an order for compliance with such notice cannot direct 
the refund of court-fees under section 31 Court-fees Act, or the pay- 
ment of costa, 

King-Emperor v. Po Khan bes ae eae 
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Page. 
COMPLAINT, AUTHORIZATION OF MUNICIPAL .EMLPOYEE TO MAKE—See 
MUNICIPAL COMMITTEE, ORDEROF— ... ‘ 44 
COMPLAINT OF ILLEGAL SEIZURE OF CATILE—Cattle Trespass Act, 1871, me 
S, 20—Sée REFUND OF COMPLAINT AND PROCESS FEES ee 1i 
COMPLETION OF REVIVED PROCEEDINGs—See REVIVAL oF PROSECUTION . 
IN REVISION sibs wee ae oe ae 42 
CoMPOSITION WITH CREDITORS—unscheduled debt—See INSOLVENT 
DEBTOR @ ee ews tae oats ay 10L 
’ COMPUTATION OF COURT-FEE—See ADMINISTRATION SUIT | eats 279 
CoNCURRENT FINDINGS OF FaCT—practice--diseussion of evidence—See : 
PRIvY CoUNCIL tas a sia eas 154 
CONCURRENT SENTENCES—Criminal Proceduve Code, ss. 35, 397—See 
COMMENCEMENT OF SENTENCE OF IMPRISONMENT si ace 147 
CONDITIONS FOR SUING BY AN AGENT—See AGENT one 284 
ConpucT, ADMISSION OR, OF TWO OR MORE ACCUSED PERSONS, NECEs- 
SITY FOR ACCURAT® REPORT OF—See ADMISSION OR CONDUCT OF 
Two OR MORR ACCUSED PERSONS, NECESSITY FOR ACCURATE . 
116. 


REPORT OF— ave tee see vee 
CoNFESSION MADE UNDER IMPROPER INDUCEMENT INADMISSIBLE In 


EVIDENCE, EXAMINATION OF ACCUSED REGARDING—admussibility in 
evidence of Statements made to police—Criminal Procedure Code, 
88. 287, 342—Indian Evidence Act, ss. 26, 27. 

An accused person made a confession onder i improper inducement by 
the police. The committing Magistrate admilted the’ confession in 
evidence, and examined the Yaccused with regard toit. The accused 
admitted it, 

Held,—that the confession being inadmissible the Magistrate should 
not have qnestioned the accused upon it. The examination of the 
. accused, so far as it concerned the ccnfession, could not be said ‘to 
have been duly recorded, and therefore neither the confession, Mor 
the answers to the Magistrate’s questions regarding it, were 
admissible in evidence in the Court of Session, ~ 

When a factis discovered in consequence of a statement made by an 
accuSed person in the custody of the police, only so much of the 
statement as Jed directly. to such discovery may be proved under 
section 27 of the Evidence Act. 

The accuSed had pointed out to the police the places where certain 
acts had, according to his statement, been done. 

Held,-—that this did not render his statements regarding such acts 
admissable in evidence. a 
Gaung Gyt v. King-Emperor oats re 244 

CoNFESSION, NECESSITY FOR ACCURATE RFPORT or-—statement of police 
—Seé ADMISSION OR GONDUCT OF TWo OR MORE ACCUSED PERSONS, 





NECEssITY FOR ACCURATE REPORT OF— Gat eee aie 116. 
CONFIRMATION OF EXECUTION-SALE, EFFECT OF—See EXECUTION-SALE, 
SUIT TO SET ASIDE— as wee ase 40 
CONSEQUENCE OF DISOBEDIENCE ° OF RULES —collision—Indian Railways : 
Act, 1890 s. 101—Scee DISOBEDIENCE OF RAILWAY RULES .«.- 139, 350, 353: 
_ CONSEQUENTIAL RELIEF—See SuIT TO ESTABLISH RIGHT TO ATTACH h 
PROPERTY Aen mae ‘i 88 
——_— Civil " Procedure ‘Code, 5, 278—Specific Relief 
Aci, 1877, s. 42—See SUIT FOR DECLARATION OF TITLE TO ATTACHED 
PROPERTY sid oe aes 263 
CoNSIDERATION—good faith “of purchaser—burden of proof—Indian — af 


Evidence Act, 1872, s. 106—See FRAUDULENT TRANSFER... ete 
NON-PAYMENT oF—See SALE OF IMMOVEABLE PROPERTY 369 


CONSTRUCTIVE POSSESSION—Civil Procedure Code, ss. 278, 280, 281—See _ 


QUESTIONS FOR DETERMINATION IN INVESTIGATION OF CLAIM TO 
ATTACHED PROPERTY ase eos ane wen ree 286 








XVili INDEX. 


CONTINUANCE OF siete Hac ese si REGARDING—See EQuiTABLE 
MORTGAGE sts ve, 

‘CONTINUING DISOBEDIENCE OF ORDER AFTER convIcrion—under Burma 
Municipal Act, 1898—See MUNICIPAL COMMITTEE, ORDER OF — 

CONTRACT ACT, CHAPTER IX~—See PAWN’ BROKER 

+s, 11 —Sce ADvocaTE, CAPACITY OF, TO SUE ‘OR BE SUED 

IN CONNECTION WITH: PROFESSIONAL SERVICES 





———___—_— —ss. 62, 63—See AGREEMENT TO ACCEPT PORTION OF 
DEBT IN. FULL SATISFACTION wes sis 
—————_- —-——s. 178—See ORDER FOR DISPOSAL OF PROPERTY BY 


CRIMINAL Court, (S, Aviet v. King-Emperor and D, Manual) apy 
ween 8, $78, PROVISO 2—See ORDER. FOR DISPOSAL OF PRO- 
PERTY BY CRIMINAL Court, (Kong Long v. Ma Kay) oe te 
—~+-——s. 230,—Seé. AGENT, SuIT BY~ ap eas ave 
CoNTRACT, BREACH OF —Sce BRUACH oF CONTRACT 
CONTRACT oF SALE OF INCUMBERED PROPERTY—See RENT, "CLamm FoR, 
SUBSEQUENT TO CONTRACT OF SALE: 


— 





: A ——— undisclosed Tecnedeanes 

—conveyance—specific performance-—Spccific Relief Act, 1877,8. 18 (o) 
—Transfer o* Property Act, 1882, ss. 5 (1) (g), 55 (5) (b), 57 

A contracted to sell a piece of land to'B without disclosing the exist- 

ence of a mortgage onit. A failed to furnish particulars sufficient 

to enable B to prepare a conveyance. B therefore sued A to campel 

















him to execute aconveyanceor in the alternative for damages for : 


breach of contract. : 

Held,—that ‘under section 18 (c) of the Specific Relief Act, B was 
entitled te a decree for specific performance of the contract { sale, 
and that if A did not pay off the mortgage before ‘executing the 
conveyance, B was entitled, under section 55 (5) (b) of the Transfer 
of Property Act, to retain "out of the ee money’ “oe amount 
payable to the. mortgagee. ' 

Ayesha Bee v. V. Somasundram Iyer, 11. Bur. LR, 257, rebecca to, 

Ba Pe v. Ma Ma we 

CONTRACT, SUBSTITUTION OF rosette THEE ey Contract Act, ss. 
62, 63—See AGREEMENT To ACCEPT PORTION OF DEBT IN FULL 
SATISFACTION ~ .. 

CONVEYANCE—specific pberformance—Specfic ‘Relief “del, 1877, s, 18 (ej— 


See CONTRACT OF SALE-OF INCUMBERED PROPERTY son sae 


CoNVICTION—ilc gal possession —See SEARCH 
—-——-order for. compensation for illegal seizure of caltle—appeal 
—Caltle Trespass Act, 1871, s. 22—Criminal Procedure Code, $s, # (0), 
241, 243, 245, 246, 407, 
An order for compensation under section 22, Cattle Trespass Act, for 
the illegal seizure or detention of cattle is a conviction within the 
meaning of the Code of Criminal Procedure, andis therefore appeal- 





able. 

‘King-Emperor v. Mit Hart Ma oo wee ens eas 
ACOMVICTION FOR TRESPASS, REMAINING ON ANOTHER’S PROPERTY AFTER 

—See CRIMINAL TRESPASS , wes Boe 
CONVICTION OF “ DAING ? —~Burma Gambling Act, "ss, Il, 12—See GamsB- 

LING IN A PUBLIC PLACE, PERSON CONDUCTING— ec ste 
‘CoURT-FEE—Jurisdiclion —appeal—Seé. VALUATION. OF SUIT, AMEND .- 

MENT OF—~ ees eee me cme a nae 
—_— COMPUTATION OF—Sée ADMINISTRATION SUIT ok, 





COURT-FEE ON LETTERS OF ADMINISTRATION. DE BONIS NON-—-Court-fees 
Act (1870), s. 19C. 

When court-fees have once e been paid o on the value of the whole ofan 
estate in respect of which letters of administration have been 
granted no further court-fee is leviable ona subsequent grant of 
letters of administration under section 229, Indian Succession Act, 
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in respect of an unadministered portion of the estate, even though 

the value of the property has increased in the meanwhile. 
Samuel Balthazar oe ae ne se pele 

»COURT-FEHS Act, 1870, s.7 (iv) (f)—See ADMINISTRATION SUIT 
—— ——— -$. 19—See CLAIMS TO INHERITANCE seu we 
—-——s. 19C—See Court-FEE ON LETTERS OF ADMIN- 
ISTRATION DE BONIS NON ... ee an ose 
——_—— 5, 31—See ComPLaInt ees wee eas 
—s. 31—Cattle Trespass Act, 1871, 8, 20—See 
REFUND OF COMPLAINT AND PROCESS FEES - xe as 
‘COURT OF TRIAL OF PUBLIC ‘SERVANT, PowER. oF LocaL GOVERNMENT 
TO speciIFY—See PoweR oF Local GovERNMENT TO SPECIFY COURT 
OF TRIAL OF PUBLIC SERVANT “ Oy Ghee sos 

‘Courts Act, 1906, ss. 2 (#), 23, 283—Sce Lonranrenserntatt sult.. 
Ss. 2 (A), 28 (1), (¢)—See VALUATION OF Suir, 




















AMENDMENT OF—~ 











—ss. 28 oh (c), 2 th)—See Vatuatios OF suit, 
AMENDMENT OF—. ene as +5 ss 


“CRIMINAL OFFENCE—failure ‘a pay revenue hepa ieieotough Burma 
Village Act, 1889, s. 9 (2)—-See REFUSAL OR NEGLECT TO COMPLY 
WITH REQUISITION OF HEADMAN 

GRIMINAL PROCEDURE Cops, ss. 4 {0}, 241, 243, 245, 246, 407 —See Con- 
VICTION sei as 

Ss. 35, 235-See Owner OF COMMON GAM- 

ING-HOUSE TAKING PART IN GAMBLING . 

ss. 35, 397—See CoMMRNCEMENT oF. SEN- 

TENCE OF IMPRISONMENT ... ee 

———-——— §, 88—See “Chain OF THIRD ‘PERSON TO 

ATACHRD PROPERTY OF ABSCONDER ... cio Bee 



































nent earetnnernnnn $8, 102, 103—See SEARCH 
_——— —_—— 1898, ss, 102, 103—Sez SEARCH BY POLICE 
OFFICER ain aa ae 28 ” tee 
——— + 8, 103-—See SEARCH ... 
— ——-——— $8, 106, 120, 123—See SECURITY PROCEED- 
INGS ... ce ne 


— ss, 106, 380, 562—See SECURITY TO KEEP 
“THE PEACE, ORDER FOR— 

—_——- 5. 110—See Security: PROCEEDINGS, (King- 
Emperor v, Po Thaw) ah 
$5, 110, 117 4)—See SECURITY PROCEED- 























INGS oan aoe ose oes aks iva pee 
58. 117 (4), 110—~See SECURITY PROCEED- 
INGS ona 
a nae ss, 118, 123, 350-—See SECURITY PROCEED- 
INGS, (King-Emperor v. Myat Aung) 
aes rea s. 118, PRoviso 3, 8. " 562—See "Bon FOR 


GOOD BEHAVIOUR AND TO APPEAR AND RECEIVE SENTENCE WHE 
CALLED UPON, EXECUTION OF, BY MINOR 





58. 120, 105, 123—See SECURITY PROCEED- 
INGS sae ces oon 
Sr «8. 123; 106, 120—See SECURITY PROCEED- 

INGS owe ves eis 
—_— —— 88. 123, 118, 350—See SECURITY PROCEED- 


INGS, (King-Emperor v. Byat Aung } 
—— 88, 157, 159, 169, 170, 173, 190. @) (c)—See 
POWER OF MAGISTRATE TO ORDER PROSECUTION OF OFFENDER 
NOT ARRESTED BY POLICE. 











ee , 1EF, 160, 170, 178, 190 see | 


_ POWER oF MAGISTRATB TO ORDER PROSECUTION OF OFFENDER 
. NOT ARRESTED BY POLICE oe re aes: gee 
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CRIMINAL PROCEDURE Cong, ss. 169, 157, 159, 170, 173, 190 (1) (c)—Sce 
POWER OF MAGISTRATE TO ORDER PROSECUTION OF OFFENDER 
NOT ARRESTED BY POLICE ... ane Ce ae waa 














POWER OF MAGISTRATE TO ORDER PROSECUTION OF OFEENDER 
NOT ARRESTED BY POLICE a oe 

_ ss, 190 (4) (c) 187, 189, 169, 170, 173 Ses 
POWER OF MAGISTRATE TO ORDER PROSECUTION OF OFFENDER 
NOT ARRESTED BY POLICE ee 





ss. 190 (1) (a) AND. (c), 537—See Coenr- 





ZANCE, TAKING— Ane 
set ee Ss, 190, 195, 535,. 537, "(b)— See SANCTION TO 


PROSECUTION see poe abe ose sac 














. FOR GIVING FALSE EVIDENCE ‘i ; 
nnn SS, 195, 190, 535, 537 (b)—See SanorsoN TO 


PROSECUTION... wae 
ee ss. 195 (6), "439—See “Hiex Courr, POWERS 


OF, IN REVISION aie ein 
— "3. 197, 527 —See POWER OF Locat Gov- 
ERNMENT TO SPECIFY COURT OF TRIAL OF PUBLIC SERVANT Sea 
ss, 233, 234, 4390—See High Court, Dury 

















OF, IN REVISION ate as eyecig 





‘ss. 234, 235 (4 See. ‘JOINDER OF CHARGES 
—— ———~--> 88, 235, 35—Scee OWNER OF COMMON GAM- 


ING-HOUSE TAKING PART. IN GAMBLING ee nas 
ss, 235, 236—See THEFT AND TAKING | GRATE 























FICATION TO RESTORE STOLEN PROPERTY oo 


ee 88,1236, 235—S ee THEFT AND TAKING GRATI- 
. FICATION TO RESTORE STOLEN PROPERTY on ane 








AT SUMMARY TRIAL ——,, ae 
(a ee 88, 287, 342—See CONFESSION MADE UNDER 


IMPRQPER INDUCEMENT [NADMISSIBLE IN i sacencitei EXAMINATION 


OF ACCUSED REGARDING— . sxe ava 
—_— 95, 289, "292—See “REPLY, PROSECUTOR'S 


RIGHT oF — at ao aes aes 
—_————— 88. 292, "289—See "Repy, PROSECUTOR'S 


_ RIGHT OF— oa ay re 
ae "9s, 342, 287—See CoNnFESSION MADE UNDER 


IMPROPER {NDUCEMENT INADMISSIBLE IN EVIDENCE, EXAMINATION 


OF ACCUSED REGARDING — is ae a eu 
en Nee ettnenmmn $$, 342, 439 (5}—Sce Hien Court, Duty 


OF, IN. REVISION : eee 
—— "ss. 346, 349 See REFERENCE BY BENCH OF 


MAGISTRATES To - SUPERIOR MAGISTRATE FOR HIGHER PUNISH- 
MENT eee sas s08 


























OFFENDER, TRIAL OF, BY SECOND CLASS MAGISTRATE - re oe 
— ss. 349, 346—Sce REFERENCE B , BENCH OF 


. MAGISTRATES TO SUPERIOR MAGISTRATE FOR HIGHER  PUNISH- 


: ss. 34%, 408—See APPEAL Se ene 


ss. 350, 118, 123-—-Sce SECURITY PROCEED- 


INGS, (King-Emperor v. Myat Aung) eo maa ae 
—— ss, 380, 106, 562— See SECURITY TO KEEP 
THE PEACE, ORDER FOR— ices 
————— $8, 380, 562—~See REFERENCE “To SUPERIOR 


MAGISTRATE. a ea ver 
3 388 (1)—See Fine ae wes ee 






























































ss} 173, 157, 159, 169, 170, 190 (1) {(c)—See” 


s. 195—See SANCTION FOR. PROSECUTION | 


—— ess, 262, 264-—Sce “APPEALABLE SENTENCE 


ss. 348, 349—See: PREVIOUSLY CONVICTED . 
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CRIMINAL PROCEDURE CoDE, ss. 397, 35—See COMMENCFMENT OF SEN- 
TENCE OF IMPRISONMENT... ae 
— ss. 403, 488. “See DISMISSAL, OF “APPLICATION 
FOR MAINTENANCE NO BAR TO SUBSEQUENT ORDER ... ‘ 
mt ——ss. 403, 517—See Disposar OF ” PROPERTY, 
ORDER FOR— se va we ett ae 
—s‘407—See APPEAL * os eer tr 
—_—-———-ss. 408, 349—See APPEAL oss eS 
ss. 408, 413—-See APPEALABLE SENTENCE aie 
——_—— ——ss. 408, 414,. 415—See APPEALABLE SEN- 
TENCE IN SUMMARY TRIAL... ass 
—ss, 413, 408-—See APPEALABLE SENTENCE 
— SS. 414, 415, 408—Sce. APPEALABLE SEN- 


TENCE IN SUMMARY TRIAL ... wey ie ba 
_—___—.--CHAPTER XII, s. 435 6) —See HicH Court, 


POWERS OF, IN REVISION was es ata 



























































JUDGE IN— ap Han P ets 
————_——_- —_— —__- __.-—5, 437—See "REVIVAL "oF PROSECUTION IN 
REVISION me wis eae oye 
wo eae ee "439—Sce “Hic Court, PowrErs OF, IN 
REVISION we on 


— 8S, 439, 198 (6) —See Hicn Court, PowERs 


OF, IN REVISION ... aes ‘ os ae 
———_—————ss. 439, 233, " 234—See_ “HIGH Court, Duty 


OF, IN REVISION ... as es aie ae 
— ——ss. 439 (5), "342-—See HicH Court, Duty 


OF, IN REVISION ,.. ea eae ac 
—_—— Ss, 439, 476—~See HicH. Cour’, PowERs OF, 


IN REVISION cays ie an ie 
ss, 476,° 439—See ‘HGH Court, POWERS OF, 





























IN REVISION ee 0 wag 
—_—  - S,. 488—See " MAINTENANCE, GRounD FOR 
REFUSING ORDER FOR— aes age 


——— + $s. "488, 403—See DISMISSAL OF APPLICATION 


FOR MAINTENANCE NO BAR TO SUBSEQUENT ORDER ae ; 
8. 517—-Seé ORDER FOR DISPOSAL OF PRO- 














PERTY BY CRIMINAL COURT ry ate 


—_—_——- ss. 517, 403—See DIsPosaL OF PROPERTY, 


ORDER FOR—_.... ise 
ee “a "523—See "DisposaL. OF PROPERTY SEIZED 


BY PoLICE, MAGISTRATE’S ORDER FOR— es 
——_ ss, 527, .197—See PowER OF Locat Gov- 
ERNMENT TO SPECIFY CouRT OF TRIAL OF PUBLIC SERVANT... i 
SS s. 530—See¢ ORDER OF APPELLATE CouRT 


MADE WITHOUT JURISDICTION was ee aes aa 
——-—————s5, 535, 190, 195, 537 (b)—Sce SANCTION fo 


PROSECUTION... ie ace 
eee "337, 190 W) (a) AND (cl—See CoeNnIzANcE, 



































TAKING— leks se 
— acer es "537 (5), ‘i190, 195, 335—See SANCTION To 
PROSECUTION... wed 5 

88, 562, 106, 380—See SECURITY TO KEEP » 
-THE PEACE, ORDER FOR— ... ast aed 


— 3, 562, s. 118, PROVISO 3—See “Bonn FOR 
GOOD BEHAVIOUR AND TO APPEAR AND RECEIVE SENTENCE WHEN 


CALLED UPON, EXECUTION OF, BY MINOR us 
ss, 562, 380—See REFERENCE To SUPERIOR 
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‘CRIMINAL TRESPASS—Presumption of intention to annoy—Indian Penal 
Code, ss. 441, 4497. 

In consequence of the decree in a civil suit, A, the defendant, was 
evicted from a house and the land on which it stood, and B, the 
Plaintiff, was put in possession. Two days later A, whose defence 
in the ‘suit had been barred on a legal point, re-entered the land and 
lived in the house. He was allowed to remain for 19 months, at 
the end of which Aes B prosecuted him for criminal trespass by the 
re-entry. 

Held,—that the etronmslannes did not justify a presumplion that A’s 
intention. was to annoy B; and as no other criminal intention was 
even suggested, that the offence of criminal trespass had not been 
committed. 

Po Ke v. King-Emperor, 2 L.B.R. 319, eee 

Po Luv, Shwe Kyo 








————= unlawful Haailet Re Haat emaining on another's 
property after conviction for trespass—Indiun Penal Code, s. 441, 
The accused, after having been convicted vf criminal trespass com- 


mitted by entering on certain land, were again prosecuted fora. 
further trespass hy remaining on the. land in spite of the previous , 


conviction. 
Held,—that the accused were not liable to be again convicted, 
Ma Hla Ya vy. Kisg-Emperor . on es aes 


CROSS EXAMINATION OF . PROSECUTION WITNESS, ‘DocumENT Put IN 
EVIDENCE BY DEFENCE DURING—See REPLY, PROSECUTOR'S RIGHT 
oF —~ eee 

‘CULPABLE NomigrDE—See MurpEr : 
: indian Penal Code, $3,299, Soran MURDER . 
-CustopY—nominal sertence—detention under trial —See ‘DATE OF COM- 

MENCEMENT OF SENTENCE OF IMPRISONMENT 

‘CUSTODY OF CIVIL PRISONER—commil ment of. civil prisoner | to jail 

wrongful confinement—oral order’ of Judge—mistake of law-— 

' mistake cf fact—Civil Procedure Code, ss, 478, 48l—Indian Penal 

Code, 85.78, 79, 344, : 

A was arrested under section 478 of the Code of Civil Procedure. On 
his being brought before the Court, the judge orally ordered the 


eee 











bailiff to keep him in custody. The bailiff in turn orally ordered a. 


process-server fo take charge of him, and-this was done. 

The bailiff and process-server were subsequently prosecuted and 
convicted, under section 344 of the Indian Penal Code, of wrongful 
confinement. 

Held,—that section 78 of the Indian Penal Code does not extend to 
‘the oral order of a judge; that as section 481 of the Code of Civil 
Proceduré only authorises a judge to commit persons to jail, the 
mistake of the bailiff and the process-server, in believing that their 
oral orders justified their action, was purely a mistake of law and 
not of fact ; and that therefore they were rightly convicted. 

_ Maung Pu and Po Thaik v. King-Emperor. ‘ 

“CUSTOMS REGARDING RELATIONS OF SEXES—Presumption of marriage 
from cohabitation with habit and. repute—nature of repute—See 
MARRIAGE Cae eee os 3 a0 


D 


““ DAtnG,” CoNvicTION or—Burma Gambling Act, ss. 11,12—See GAMB- 
LING IN A PUBLIC PLACE, PERSON CONDUCTING— ... re gate 

DANCING AND MUSIC—Anyein- pwe—Sée PWE ee eee 

DANGER CAUSED BY DISOBEDIENCE OF’ RAILWAY RULES—See DisoBEvI- 
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ENCE OF Renae RULES Ta oe a owe 139, 350, 353. 
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DATE OF COMMENCEMENT OF SENTENCE OF IMPRISONMENT—antedating 
sestence—nominal sentence—detention under irsal—custody. 

An accused person was convicted after having been in custody for a 
week, and was sentenced “to undergo the imprisonment he had 
already suffered,” 

Held,—that the sentence was illegal. 

King Emperor v. Tha Hmun ies as ies ous 


DATE OF DEATH, PRESUMPTION AS TO~—See BURDEN OF PROOF ve 

DAUGHTER OF DECEASED BURMAN BUDDHIST, YOUNGER, NOT ENTITLED 
TO LETTERS OF ‘ADMINISTRATION DURING LIFETIME OF MOTHER 
—S¢é LETTERS OF ADMINISTRATION, OBJECT OF— ... ty aha 

DEATH-BED ATTENTIONS QR EXPENDITURE ON FUNERAL, EviDENCE 
REGARDING—Se¢ CLAIMS To INHERITANCE ? 

“ DEATH ILLNESS’ —gift made under sense of imminence oe diatienGee 
MaAHoMEDAM Law aa Res Hee 

DEATH, PRESUMPTION aS ro—See Ben OF PROOF 


‘DEBT, AGREEMENT To ACCEPT PORTION OF, 1{N FULL SATISFACTION— 
See AGREEMENT TO ACCEPT PORTION OF DEBT IN FULL SATISFACTION or 


DEBT DUE TO PARTNERSHIP—See PARTNERSHIP er a ee 


DxeBYT, PART PAYMENT (OF, BY AUTHORIZED AGENT—endorsement— 
Limitation Act, 1877, 5. 20. 
Although the person, other ian the debtor, making part payment of 
a debt must be duly authorized by the debtor to pay, in order that 
section 20, Limitation Act, may apply,:the law does not require that 
he should be specially authorized to make the endorsement showing 
the fact. of payment, or that the endorsement should be made within 
any particular time. 

Venkatasubbu v. Appusundram, (1893) I.L.R.17 Mad. , 92, referred to. 

B.C, Bhowsingha v. Surju Banniah 
Dest, TENDER OF, BEFORE ACTION—See TENDER OF DEBT BEFORE ACTION tes 
DECEASED PARTNER, REPRESENTATIVES OF —See PARTNERSHIP... ~ ie 
Decision As TO FITNESS OF PREMISES FOR Use—See MosrerPAL Cotaieule, 
‘ORDER OF-— ves we ns Bes vee ae 
DNCISION, BASIS OF, IN LAND ACQUISITION PROCEEDINGS BEFORE CourT—Sce 
BASIS OF DECISION IN LAND ACQUISITION PROCEEDINGS BEFORE CouURT ... 


Decision oF BoUNDARY OFFICER A8 A BAR ‘To SUBSEQUENT ‘CLAIM— 


validity of proceedings—encroach ment—adverse possession-—appeal 
against Boundary Ojjicer’s  dectsion—Burma cau Act, 1880, 
ss.12,17, 18—Burma Mumnscipal Act, 1898, s, 94 (2). 


A was prosecuted by the Rangoon Municipality to disobedience of a 
notice requiring him to remove a wall! which accorcing to the 
decision of a Boundary Officer passed five years previously under 
section 12 of the Burma Boundaries Ast, encroached upona drainage 
space. Noappealhad been filed against the Boundary Officer’s 
decision. 

in his defence A claimed that aright to the landon which the wall 
stood had been acquired by adverse possession, and also questioned 
the validity of the Boundary Officer’s proceedings. 

Held,—that objections tothe proceedings of the Boundary Officer, 
which might have been made in appeal against his decision, could 
not now beraised; that the claim regarding adverse possession 
should have been put forward in the proceedings under the Boundary 
Act, and that the Boundary Officer’s decision was conclusive under. 
section 17, subject only. to the right of appeal under section 18 of the 
Burma Boundaries Act. 


Kya Nyunv. The Rangoon Municipality... ie ave 
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DECLARATION OF TITLE TO ATTACHED PROPERTY, suiT FOR—See Suir FOR 
DECLARATION OF TITLE To ATTACHED PROPERTY 


~ See ‘WurH- 

















DRAWAL OF APPLICATION FOR REMOVAL OF ATTACHMENT 
‘DECREE— appeal—order refusing to file award—Civil Procedure Code, Ss, 526. 
An order refusing to file an award under section 526 of the Code of 
Civil Procedure is a decree and is therefore appealable. f 
Mahomed Wahiduddin v. Hakiman, (1898) LLR. 25 Cal., 757; 
Ponnusami Mudali vy. Mamdi Sundara Mudali, (1903) 1.L.R. 27 
Mad., 255 ; Janokey Nath Guha v. Brojo Lal Guha, (1906) I.L.R. 
33 Cal., 757 ; followed. 
Chintamun Sing v. Mussamat Uma Kunwar, (1896) 2 F.BR. 505; 
Basant'Lal v. Kungi Lal, (1905) LL.R. 28 All, 21 ; dissented from, 
Ghulam Khan v. Muhammad Hassan, (1901) 1.L,R., 29 Cal., 167; 
Mahammad Newas Khan v. Alam Khan, (1891) LL.R., 18 Cal., 
414 ; referred to. 
Maung Nge v. Ranganatham Chetty oes ry 
—Civil Procedure Code, ss. 2, 102—See° ORDER DISMISSING SUIT 
FOR DEFAULT : 
. DECREE—order to file award—Indian Adbatbaaidn. “Ack, 1899. ‘ss, 6,11 (2), 
15—See APPEAL 
DEGREE OF FORMALITY oF DOCUMENT — fet iralikcunlbermntiitetie momadiabr ation’ 
—See ORAL AGREEMENT ADDING TO TERMS OF DOCUMENT 
DECREE, SECURITY FOR PERFORMANCE oF~—Civil Procedure Code, 5, 545, 
proviso (c)—Seé SECURITY FOR PEFORMANCE OF DECREE : 
‘DEFAULT, DISMISSAL OF SU:T FOR—Seé ORDER DISMISSING SUIT FOR DEFAULT 
DEFAULT OF, PAYMENT OF FINE, SUSPENISION OF SENTENCE OF IMPRISONMENT 
IN—Criminal Procedure Code, 1898, s. 388 (1)—See FINE... 
DEFAULTER— Burma Land and Revenne Act, 1876, s. 44—-See IssuE oF 
PROCESS FOR RECOVERY OF REVENUE 
DEFENCE BASED ON ALTERNNTIVE TITLE —Specific title —gift—advers posses- 
sion—See¢ SUIT FOR POSSESSION OF LAND ” ae 
DELAY IN APPLYING FOR REVISION IN CIVIL CASE—See Hicu Court, PRACTICE 
OF, IN CIVIL REVISION 
‘DEMAND oF SECURITY FROM, PERSON UNDERGOING IMPRISONMENT —See 
SECURITY PROCEEDINGS, (King-Emiteror v. Po Thaw) 
DEPOSIT IN CoURT OR sECURITY—Provincial Small Cause “Courts Act, 
s. 17 (1)—See ORDER DISMISSING SUIT FOR DEFAULT we 
DEPOSIT OF TITLE-DEEDS, LOAN on PROMISSORY: “NOTE WITH—Sez EQUITABLE 
MoRTGAGE 
DESTRUCTION OF cARGo—paching of savtsheible goods —onions —oblitevat ion 
of marks—unidentified goods—shipping—responstbility of steamship 
company, 

A quantity of onions were shipped from Madras, consigned-to various 
persons, amongst them A, B and C, at Moulmein. They were packed 
in bags and baskets, and the bills of lading were endorsed ‘ Onions bags 
and baskets frail. Carried at shipper’s risk, Steamer not responsible 
for condition or outturn of contents,’ 

On the arrival of the onions at Moulmein, a number of them were 
found to be bad, and were forthwith destroyed by order of the 
‘Municipality. The markson the destroyed packages had become 
obliterated during the voyage.’ Certain other packages remained 
undelivered owing to obliteration. .of marks. A, B and C each 
received less than his consignment. They were offered but refused 
to accept portions of the undelivered packages, which were eventually 
destroyed. 

A, B and C sued the stéamship company for short delivery, not alleging 
negligence, but contending that the company was bound to show 
what had become of the actual packages consigned to’ them 
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buat not delivered. The company, although unable to identify the 
destroyed and undelivered packages, accounted for the whole 
number of packages consigned. 

Held,—that in view of the perishable nature of the eins and frailty 
of the packing, the steamship company could not be held liable for 
the packages destroyed ; and that as regards the packages undeli- 
vered for want of marks, the consignees became tenants in common 
thereof in proportion to the quantities that should have been deli- 
vered to each of them; that A, B and C,-therefore, having refused 
the shares offered to them, could not hold the company responsible. 
Spence v. The Union Marine Insurance Company, Limited, L.R. 3 

C.P., 427; Smurthwaite v. Hannay, (1894) L.R. Appeal Cases, 
494, ‘at pages 505 and 507 ; followed. ; 

The British India Steam Navigation Company Limited v. 

A, H, Dadabhoy ‘ Bea ve wo oa 

DETENTION UNDER TRIAL—nominal senteuce—custody—See Date OF 
COMMENCEMENT OF SENTENCE OF IMPRISONMENT ase 

DETERMINATION OF CoURT TO WHICH APPEAL LIES—See_ ADMINIS- 
TRATION SUIT 

_DIFFICULTY IN PROCURING “ATTENDANCE oF WITNESSES—See GRownD 
FOR SETTING ASIDE DISMISSAL OF SUIT FOR DEFAULT | 

DIMI UTION oF SUPPLY OF WATER FOR AGRICULTURAL PURPOSES—S¢é 
MISCHIEF Fr ges es ay aes 

DIRECT -EVIDENCE—See EVIDENCE ; ae 

DISCHARGE OF ACCUSED WITHOUT RECORDING RFASONS—See EVIDENCE 
OF DISCHARGED CO-ACCUSED 

DIsCHARGED ACCOMPLICE—com petent witness— Indian Evidence Act, 


1872, ss. 118, 133—See EVIDENCE OF DISCIIARGED CO-ACCUSED | av 
.DISCOVERY OF INSTRUMENTS OF GAMING, PRESUMPTION FROM—See 
SEARCH + e00 


DIScRETION OF Court—appointment of “fruslee—claims of lineal descend- 
anis—See MAHOMEDAN LAW : RELIGIOUS TRUST 

_ Discussion OF EVIDENCE—fractice—concurrent findings . of fact—Sce 
PRIVY CoUNCIL 

DIsMISsAL OF APPEAL FOR DEFAULY—Sce ADIOURNMENT or ‘APPEAL FOR 
RECORD OF FURTHER EVIDENCE BY ORIGINAL COURT ak es 

DISMISSAL OF APPLICATION FOR MAINTENANCE NO BAR TO SUBSEQUENT 
OR ER—res Judicata—Criminal Procedure Code, ss. 403, 488 

“he cismissal of an application for maintenance does not constitute 


a legal bar to an order granting maintenance on a subsequent 


“ avplication. . 
Laraiti v. Ram Dial, (1882) 1.L.R, 5 All., 224, dissented from. 
Po Sov. Ma Kyin Me 


“DISMIssAL OF APPLICATION FOR REVistoN—Provincial Small ‘Cause 


Courts Act, s. 25—See Hic Court, PRACTICE OF, IN CIVIL REVISION . 


: DISMISSAL OF SUIT FOR DEFAULT—Civil Procedure Cocle, ss. 102, 103— 


S¢@ ORDER DISMISSING SUIT FOR. DEFAULT ses 
—————-——- —-——GROUND FOR SETTING “astpE—Civil 


Procedure Code, s. 103—See GROUND FOR SETTING ASIDE DISMISSAL oF 
sult FOR DEFAULT 








“DISOBEDIENCE OF RAILWAY ‘RuLES—duty and responsibility ‘of Station 


Master—consequences of disobedience of rules—collision—Indian Railways 
Act, 1890, s. 101, 


A, an Assistant Station Master, expecting the arrival of a down mail 


train. in his station, instructed his jemadar to Jetit come into the 
station main line, and after it had come in, to set the points at the 
up end of: the station so as to allow an up goods train to proceed 
from a side line,. At the time of issuing these instructions he gave 


already set forthe main line. The jemadar, without waiting for 
the mail to come in, set’ the points for the side line on which the 
goods train stood. On the approach of the mail, A. allowed the 


the keys of the points to the jemadar although the ‘points were | 
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signal to be given for it to enter the station, without further satis- 
fying himself, as required by the rules by which he was bound, that 
the points were correctly set.. The mail in consequence ran on to 
the side line and ¢ollided with the goods train. 

Held,—that A endangered the safety of many persons by his disobedi- 
ence of the rules, and his conduct therefore brought him within the 
terins of section 101 (6) of the Act. 

King-Emperor v, A. C. Dass. 4 L.B R., 139, followed, 
Shanker Balkrishna v. King- Emperor, L908) LER. 32 Cals, 73; 
distinguished. 

King -Emperor y. M.N. Atchataramayya ain ae 


DIsOBEDIENCE OF RAILWAY RULES—duty and responsibility | of Station 
ec ap Aa i of disobedience of, rules—Indian Railways Act, 

1890, s, 101. # 

_ A, an Assistant Station Master at Pyuntaza, having ascertained that 
the line was clear to Daiku, the next station, gave the ticket con- 
veying authority to proceed to the guard of a down train, which 
was then waiting at his station. He then received a message from 
.Daiku asking him to withdraw the ticket,in order to allow an up 
train* to proceed from. Daiku to Pyuntaza.. In contravention of the 
rules. by which he was bound,-he at once signalled to Daiku that the 
line was clear, without first getting back the ticket from the’. guard. 
On going out to get the ticket he found that the down train had 
started. The result was that the two trains met between the. 
stations, although the drivers’ were abie to stop in time to. avoid a 
collision. 

Being prosecuted under section 10! of the Raliwave Act for : endanger- 

_ ing the safety of persons by disobedience of rules, A pleaded that he 
told the guard of the down traif not to start without telling him. 


Held,—that although, if the guard started without A’s verbal permis- 


sion, he also contravened a rule. A's disobedience of rule in, 
. connection with the written ticket was the more serious,and was 
the principal cause of the danger that ensued. A was convicted 
under section 101, and was sentenced to a term of imprisonment. 
Shankar Balkrishna vy. King-Emperor, nai) LL.B. 32 °Cal., 73, 
distinguished. ; ‘ 
King-Emperor v. Po Gyi wes Westies a aus 
it iin Rae . responsibility of Station Master— 
consequences of disobedience of rules—collision—Indian ii has Act, 
1890, s. 101. 
A, an Assistant Station Waster, silhoured! the signal to be given for a 
train to run through his station without satisfying himself, as 
required by the rules made under the Railways Act, that all the 











prescribed precautions had béen-taken by the jemadar subordinate’ | 


to him. The train was switched off the mainline on to a line on 
which some waggons were standing, and collided with them, This 
could not have occurred if the rules have been complied with. A 
was tried, under section 101 of the Act, for having, when on duty, 
endangered the safety of persons travelling i in the train by ‘disobey- 
ing genéral rules. He was convicted, and fined Rs. 30, the Magis- 
trate remarking that he considered ‘his offence merely technical 


and that the collision was practically the result of the acts and 


_ omissions of the jemadar, 
‘Held,—that the Magistrate's view of the relative responsibility of A 


and the jemadar was, in view of their relative positions, radically 


wrong, and that.A was the more guilty of the two. . 

Held, further,—that the essence of the offence was the danger or risk. 
entailed by the neglect of the rules, irrespective of the consequences. 
that actually ensued, ~ 

A substantive sentence of imprisonment was passed bpen’ A, 
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Sneli and Seddons v. The Queen, (1883) LL.R. 6 Mad,, 201 ; 
Burma Railways Company v. Fox, Criminal Revision No. 1500 of 

1901 {unreported} ; referred to. 
King-Emperor vy. A.C.Dass ses see 
DrspOSAL OF CASE—Criminal Procedure Code, s. 562—Sec "REFERENCE 
TO SUPERIOR MAGISTRATE... m 55 a2 
DISPOSAL OF PROPERTY BY CRIMINAL Court, ORDER FOR—Seé ORDER 
FOR DISPOSAL OF PROPERTY BY CRIMINAL COURT we ae 
DISPUSAL OF PROPERTY,.ORDER FOR—immovcable property—inquiry or 
triat—proce. dings when trial barred as res judicata—Crimtuial Pro- 

cedure Code, 1898, ss. 403, 517. - 

In section 517 of the Code of Criminal Procedure, the words 
“property regarding which any offence appears to have been 
committed " include immoveable property. : 

Where an accused person was acquitted of criminal trespass on the 
ground that the trial was barred by section 403 of the Code of 
Criminal Procedure. : 

Heid,—that the proceedings in‘connection with such acquiltal did not 
constitute an inquiry or trial within the meaning of section 517, and 
that therefore no order for the disposal of the property in respect of 
which the trespass was alleged could be passed at the conclusion of 
such proceedings, : 

Tun Hla v. Shwe Ngo ney Sas aoe ee 
DIsPosAL OF PROPERTY SEIZED BY POLICK, MAGISTRATE’S . ORDER ‘FoR— 
restitution to person in possession— Criminal Procedure Code, s. 523. 

When a Magistrate passses an order under section 523, Criminal 
Procedure Code, for the disposal of property that has been seized 
by the police, he is required to exercise a judiciai discretion. In 
the absence ‘of anything to show thetitle tothe property, it should 
be restored to the party i in whose possession it was at the time of 
its seizure. 


Kyin Ton v. E Cho Pee se ees Se ees 
DISPUTES As TO {MMOVEABLE PROPERTY—See HIGH CouRT, PowErRs 
| OF, IN REVISION ... ie ‘ie te 
DISSOLUTION OF MARRIAGE, Suir Fror—See Suit. FOR DissoLuTion OF 

MARRIAGE me ane bog ae ere a eae ate 
Disrress-wARRANT—See FINE , ae * oP eas waa 


Divorce Acr, 1869, ss. 7,50—See SUIT FOR DISSOLUTION OF MARRIAGE 


— ‘ss.50,7—S+ee Suit FOR DISSOLUTION OF MARRIAGE 
DIVORCED COUPLE, CLAIM’ OF CHILDREN OF, TO PROPERTY ACQUIRED 
DURING SECOND MARRIAGE—See BUDDHIST LAW : INHERITANCE sais 
DocuMENT PUT IN EVIDENCE BY DEFENCE DURING CROSS-EXAMINATION 
OF PROSECUTION WITNESS—évidence adduced by accussd—Crtminal 
Procedure Codc, s. 289—Sce REPLY, PROSECUTOR's RIGHT OF— 
DOUBLE CONVICTION-Sce OWNER OF COMMON GAMING-HGUSE TAKING 
PART IN GAMBLING wes aes % 
a ——joinder of charges—alternatire charge Indian 
Fenal Code, ss. 71, 215, 380—Criminak Procedure Code, 1898, ss. 235, 
236—Sec THEFT AND TAKING GRATIFICATION TO RESTORE STOLEN 














o~ 





PROPERTY ee a ‘ es 
DUE DILIGENCE—good Jaiih—L imitation Ad, 1877. s. 14—See LiMiTA- 
TION OF APPEAL ... . as ee bse she ee 


“DUTIES OF AFFECTION AND KINDRED, NEGLECT oF—Sce CLAIMS To" 


INHERITANCE eee wee see one 


DUTY OF DEBTOR—fayment into Court—interést— See TENDER OF DEBT 











BEFORE ACTION ... ae ies 
Duty oF HIGH CouURT IN REVISION—Sce “ORDER ‘OF “ APPELLATE 
CGURT MADE WITHOUT JURISDICTION ... see eae See 

—— — —Criminal Procedure Code, 
S. $39—misjoinder—~See HiGH CouRT, DUTY OF, IN REVISION bee 
DuTY oF MAaGISTRATE—Sce CLAIM OF ‘THIRD PERSON TO ATTACHED 


PROPERTY OF ABSCONDER ... ae aoe oes aes 
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DUTY OF SELLER TO DISCHARGE INCUMBKANCES—See RENT, CLAIM FOR 
SUBSEQUENT TO CONTRACT OF SALE... - ies ; : 
Duty oF STATION MAstTiR—See DIsoBEDIENCE OF RAILWAY RULES 


JE 


EASEMENT, Basis ( F CLAIM To—caséiicni of necessi'y— prescriptive right 
fo easenient— Indtan Limitation Act, 1877, s. 26(2°. 
An easemeat-of necessity cannot. arise in any other way than on 
severance cf tenements, i : ‘ es 
Where A claimed the right to fake plough and water through B's 
fand, and there was no allegation of severance. ° 
Hild,—that A’s claim could be based only on clause (2) of section 26 
of the Limitation Act. ‘ 
Morgan v. Kirby, 1878) LL.R.2 Mad. 46, followed, 
Tha Zan v. U San |Win, 2 U.B.R., 134, referred to. 


Po Kin v. Maung La vee : oe ue 
EASEMENT OF NECESSITY— See EASEMENT, Basis OF CLAIM To— oe 


EDIBLE BIRDS’ NESTS—fossession—thejt—Indian Penal Code, s. 378 
Edible birds’ nests are notin the possess’on of anybody until they are 
collected. A person who collects them without a license, therefore, 
does not commit theft. : ; 
King-Ewmperor v. Aw Su 


EFFECT OF CONFIRMATION OF FXECUTON-BALE—Séee EXECUTION SALE, .. 


Suit. To SET ASIDE-- 


EFFECY of REGISTERED INSTRUMENT—Transfer of Property Act, s. sg. 


See SALE OF IMMOVEABLE PROPERTY ae aes i 
KLDEST DAGUHTER, SHARE. OF, IN PROPERTY INHERITED BY MOTHER — 
_ ote Bupprise Law: Inierivayct, (The Tay, Maung Boa can 
EMPLOYER'S RIGHT TO REPAYMNNT OF abVancr-——See BREACH OF 


CONTRACT ate % lees eee oe “ inert 


ENCROACBMENT—vatidify of  ‘brocecdings~ adverse — possession— Burma 
Municipal Act, 1898 5.94 (2)—See Decision of Bounpnagy 
OFFICER AS A BAR TO SUBSEQUENT CLAIM heel od ann 

ENDORSEMENT See DEBT, PART PAYMENT OF, BY AUTHORISED AGENT 

EXFORCEMENT OF ORDER OF | RECKIVER—~See PowkR OF CourRT To 


CANCEL APPOINTMENT OF RECEIVER ana *y aa 
ENHANCEMENT OF MAGISTRATR’S POWERS BEFORE CONCLUSION GF 
TRIAL—Sée APPEAL, ae: tes 
ENTERING AN .UNWALLED COMPOUND-~Sec HOUSE-TRESPASS aby mee 
ENTERING OPEN SPACE UNDER 4 HOUSE—See House-rrnspass a 
Exrrres, Proot ov, In LAND Recorps ReGisteR IX—Sve LAND RECORDS 





REGISTER IN, PROGK GF ENTRIES IN— : si yn 
Entrry--Birma Gambling Act, 1899, s, 6—Sce SEARCH i, ae 
— -Burma Gambling Act, 1899, s. 6—See SuiZuRE oF MONEY IN 

COMMON GAMING HOUSE ee Rents 


- Burma Gambling Act, 1899, ss 6,7—See SEARCH BY POLICE 
OFFICER ery i ot one Bee ate 2 
ENTRY in ACCOUNT BOoK—memora:ndum of agreement -. See 
ACKNOWLEDGMENT xa on als on vas 
EQUITABLE MORTGAGE—lo@n on promissory note with deposit of tstle- 
. deeds— execution cf fresh promissory note — ren. wal—presumpttion 
regurdisig continuance of mor!gage. ret 
A bor. owed a-certain sum of money from B, executing two promissory 
notes for. the amount, and at the same time depositing with B the 
_ title-deed of certain land by way of equitable movtgage to secure 
the loan. Subsequently the two promissory notes were Teplaced by 
one promissory note for the total amount then due for both principal 
and interest. the title-deed previously deposited remaining with B. 


B gvecd A and obtained a mortgage decree. On appeal it was- 


urged that there was no valid mortgage. 
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Held—ithat the mere fact of the retention of the uile-deed by B was 


suthicient to raise a presun:ption that tle intention of tue parties was 
that it should be retained as security for the principal and all 
interest then due or thereafter to accvre on the origina! loan 
Pertaven Chetty v, Somasundaram Iyerg (190%) 14 Bur, L.R., 283, 
referred to. 
S. A. Sutbramonian Chetty v. V.N.AR. Kumaratpa Circtty wae 
Escape, CAUSING HURT To EFFECT—theft—/ndian Penal Codec, s. 390— 
Sco ROBBERY as sais iss “es a 
Escape FROM CusTopy: Jewful detention—Imlian Penal Code, s 2258. 
A person cannot be convicted, under. section 225B of the Indian Penal 
Code, of escape or attempt to escape unless the custody in which 
he was detained «was law ful. 


King-E peror v. Ramara 2 sa 
~Estaty of BURMAN BUDDHIST, ADMINISTRATION OF—-See ADMINISTRA: 
IGN OF ESTATE OF BURMAN Buppuist ; we e's oy 
Evipsnce—pro.f- of a@dultery--See SvuIT ¥FOR DISSOLUTION OF 
MARRIAGE eee nae ae ay cee s et 
—share of missing heir—Mahomadin Law—Sre ARBITRATOR'S 
AWARD : ae ot tae the aie safe 23 
-—wriifen inforniation—dtrect evidence—Inudian Evidence 





GL, & 60. 

A written info mation is not evidence. If it is desired {o make the 
matter contained in it evidence, a peison who can dircetly testify 
to such matter-must be produced, 

Mi Hank v. King-Entperor a ae int 

ss. 21, 35—Sce Laxp ReEcoRpS REGISTER IX, PROOF OF 





ENTRIES IN— ee a ed ae : 
ss. 26, 27—See CONFESSION MALE UNDER IMPROPER INDUCF- 


MENT INADMISSIBLE IN EVIDENCE, EXAMINATION OF AUCUSED REGARD- 
ING— wis ae 7 gute = 
— s. 27.-See “ADMISSION OR CoNpUCcT OF TWO UR MORE 
USED PERSONS, NECESSIFY FOR ACCURATE REPORT OF — is 
—- 1872, ss. 35, 21—See Lanp ReEcoRps REGISTER TK, Prco 


NTRIES IN — Sais sais wee ove 











GE? ean 
———— §. 60—Scé EVIDENCE _ ue = 
—— —— S. 91 —See SUIT TO ENFORCE REGISTRATION | “a5 oes 
——_—— s. 92, Proviso 2—Sve ORAL AGREEMENT ADDING TO TERMS OF 
DOLUMENT ~ Ss ae sate Sees fee 
———— 5. 10 - Sze FRAUDULENT TRANSFER Pees 


1U7, 108—See BURDES OF PROOF a Se 
118, 132, 133, 14n—See EVIDENCE OF DISCHARGED 





ss. 132, 133, 118, 146—See EvipENCR OF pISCHARGED 





COr-ACCUSED os eve eal oes eva He; 
-— ss. 146, 118, 132, 133—See EVIDENCE OF DISCHARGED 











Ce-A CUSED Ae ES Aas ies 
— ss. 155, 157—Sce ADVOCATE des aes ie 
EVU3ENCE ADDUCED BY ACCUSED—Crimtinal Procedure Code, 5s 289—See  ... 

REPLY, PROSFCUTOR'S RIGHT OF — re nag 
IVIDENCE, ADMISSIBILITY IN—Sce SUIT TO ENFORCE REGISTRATION | Yes 
— — a  iregislered morigage bord with personal 








undertaking  tmplied—See UNREGISTERED MORTGAGE BOND WITH 











PERSONAL UNDERTAKING IMPLIED ete we sue $65 
_—_—- — Indian Evidence -Act, 1872, s. 92, proviso.2 
--Sce ORAL AGREEMENT ADDING TO TERMS OF DUCUMENT nee — 


or. DisCHARGED  co- 


eee eee 


fivingNecr, ADMISSIBILITY OF~See EVIDENCE 


ACCUSED oe, eee one 
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vipexcr, Drscussion or—fiactice—concurrent finding of fact—Sce 
Privy Counci. Wes ee “4 ee Eee 

$VIDENCE, EXAMINATION OF ACCUSED REG\RDING CONFESSION MADE 
UNDER IMROPER INDUCEMENT INADMISSIBLE IN—See CONFESSION MADE 
UNDER IMPROPER INDUCKMENT INADMISSIBLE IN EVIDENCE, EXAMINATION 
OF ACCUSED REGARDING—-.., 

EVIDENCE OF DISCHARGD Co-AC CUSED—adinissitidl ity of cu idence—competent 
wilsess-—discharged accoimfpliec—discharae of accused wrthout 
recording reasons—Indian Evidence Act, 1872, ss, 118, 132, 133, 146, 

A and B were sent up for trial together by the Police on a charge.ot 
murder. The Magistrate discharged A before’ recording any 
evidence and without recording any’ reasons, and subsequently 
examined him asa witness, It had been argued that the ontission 
to record reasons rendered the discharge illegal, and that consequently 
A’s evidence wus inadmissible. 

Held,—that whether A’s discharge was or was not illegal, his evidence 
was admissible. but not worthy of credit. 

Empre:s v. Durant, (1898) 1.L.R. 23 Bom., 213, followed. ‘ 

Banu Singh v. King-Emperor, (1906) 1L.R. 33 Cal, 1355, referred 

to. 

Aung Min v. King-Emperor na hf 

EVIDENCE, PRELIMINARY ORDER BEFORE COMPLETION ‘or—See PRELIMINARY 
ORDER BEFORE COMPLETION OF EVIDENCE ‘ Sele 

EVIDENCK RECORDED BY PREDECESSOR, ORDER oN—~Criminat Procedure 
Code, $ 350-—Sce SECURITY REUGH ENT (King. Emperor v. Myat 
Aung) cae ioe ‘ tae 

EVIDENCE RECORDED IN ORTGINAL CASL~—S ee Sa NCTION FOR ‘PROSECUTION 
FOR GIVING FALSE EVIDENCE ve 

EVIDENCE REGARDING DESTH-BED ATTENTIONS OR EXPENDITURE ‘ON: FUNERAL 
—See CLAIMS lo INHERITANCE owe 

EVIDENCE, SUBSTANCE oF-—-Sce APPEALABLE SENTENCE Ag SUMMARY 
TRIAL a , 

EXAMINATION, OF ACCUSED REGARDING CONFESSION “WADE UNDER IMPROPIE 
INDUCEMENT INADMISSIBLE IN EVIDENCE--See CONFESSION MADE UNDER 
IMPKOPER -INDUCEMENT INADMISSIBLE IN EVIDENCE, EXAMINATION OF 
ACCUSED REGARDING— aga site 

Excise AcT,s 38—See SEARCH aes 

EXECUTION—wmethod of enjor cing bond—Crvil Procedur ¢ Code, s. 5 545, proviso 

(c) +See SECURITY .FOR PERFORMANCE OF DECREE ... 

EXECUTION OF DEGREE-—Limitation Act, 1877, Schedule -W, ‘atticles 178, 

179—~Sec MORTGAGE DECRER, (Maung Pe v. Ma Baw)’ 


me See MORTGAGE DECREE, (Gobalu v. Po Hia) wes 

EXECUTION OF FRESH PROMISSORY NOTE—vrencwal—presumption regarding 
continuance of mortgage—Sce I QUITABLE MORTGAGE | a 

EXECUTION SALE, MATERIAL IRREGULARITY IN-—~wrong time—proclania- 
tion Civil Procedure Code, s. 311. 

A sale in execution of a decree was held 8 at a.m., although the hour 
advertised in the proclamation was 10 a.m. 

Held,—that this was a material irregularity in conducting the sale 
within the meaning of section 311 of thé Code of Civil Proce- 
dure, 

Basharutulla v. Umachttrn Duth, (1889) TLR. 16 Cal., 794, dissented 
from. 
Surno Moyee Debi v. Dakhina Runjan Sanyal, (1896) LL.R, 24 Cal, 
291, followed, 
Sit Pwanv, Nawe Thain 


Suit TO sEY asipe—effect of confirmation of eseciution- 
sale—Limatation Act, Schedule II, article 12 (a)—Code of Civil Procedure, 
S, 312, 
A sale in execution of a decree does not affect the right, title and 
interest in the properly sold .of- persons other than the judgment- 
debtor. : 





Pape, 
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Article 12, clause (a), of the second schedule of the Limitation Act 
orly refers to sui s by persons who are bound by the confirmation 
of the sale under section 312 of the Code of + ivil Procedure, and 
not to suits by perscns otherthan the purchaser or the warties to 
the suit in execution of the decree of Which the sale was held. 

Laichand Ambaidas vy Sak'taram, (1868) Bom. H.C. Rep., A.C J, 

139 ; Parckht Rauchor v. Bai Vakkat, (1886) LL.R. 11 Bom, 119; 

Vishnu Keshav v Ramchandra Bhaskar, (1886! LLR. 11 Bom., 

130; Kadar Hussain v. Hussain Sahib, (1895) LL.R. 26 Mad., 
ALLS ; followed. 

Hlajee Goya Kaka vy. S.A. Zaccheus ies aes seis 


EXEMPTION FroM INDIAN LAw or Succtsston—Inudian. Succession Act, 
_,_ 1865, $8.5, 311—See Bunpuist LAw; CHINESE CusroMaRY Law eee 
EXPENDITURE ON FUNERAL, EVIDENCE REGARDING DFATH-BED ATTEN- 
TIONS OR—See CLAIMS TO INHERITANCE a ese bes 
EXPIRATION OF SUBSTANTIVE SENTENCE OF IMPRISONMENT, ORDER FOR 
SECURITY ON--Sceé SECURITY PROCEEDINGS see ae ee 
EXprrRy oF TERMS OF CONTRACT, ORDERS SUBSEQUENT TO—Sce BREACH 
OF CONTRACT 


eee eee eee on one 


F 


FABRICATING FALSE EVIDENCH—false eutry or statement—intcnt10n— 
antiorised signature for another—Indian Penal Code, s. 192. 
A petilion praying that a fishery lease might be transferred from 
A to Band purporting to be signed by A and B, was presenied to 
the Deouty Commissioner by A. B was not present, but hiz son 
was, and admitted having signed his father's name. He was 
subsequently prosecuted, although no attempt: was made to show 
that he had acted fraudulently and without his father's authority, 
and was convicted of fabricating false evidence under section 192, 
Indian Penal Code. 


Held,—that the conviction was bad, bec:use (1) the writing of B's 
name by his son did not, under the circumstances, constitute a 
false entry or afalse statement, and (2) there was no intention’ that 
it should appear in eviaence in any proceeding. 


Ring-Emperor, v. Po Shin eer mes os see 
FAILURE OF FRAUDULENT opJECT--Sce BENAMI SALE TO DEFRAUD 
INCUMBRANCER ; eee ais sae re sen, 9 
FAILURE TO COMPLY WITH LAW REGARDING 8EARCHES—Scée SEARCH sie 


FAILURE TO PAY REVENUE DEMANDED-—cremnal offence—Lower Bursa 
Village Act, 1889, 9 (2i\—See REFUSAL OR NEGLECT T) COMPLY WITH 








REQUISITION OF HEADMAN ses nes ove eee 
FALSE ENTRY OF STATEMENT—Sceé FABRICATING FALSE EVIDENCE see 
FALSE EVIDENCE—See JO'NDER OF CHARGES am ee nie 

. FABRICATING - See FABRICATING FALSE EVIDENCE ae 
———————-GROUNDS FOR SANCTIONING PROSECUTION FOR GIVING 

—See SANCTION FOR PROSECUTION FOR GIVING FALESE EVIDENCE: |... 


FALSE INFORMATION TO SCREEN OFFENDER—S¢ée JOINDER OF CHARGES aie 
FALSE TRADE-MARK—use of receptacle bearing trade-mark—inient to 

defraud—Indian Penal Code, ss. 480 482. 

A sold illuminant kerosene oil of his own refining in tins originally 
issued with oil of the same description by Band bearings B's trade- 
mark. The tins had been altered in minor particulars. and paper 
labels indicating the true manufacturer of the oil had been affixed. 
‘The bodies of the tins, however, on which B's trade-mark appeared, 
remained unaltered. 


Helid,—that A had committed an offence punishable under section 
482 of the Indian Penal Code. . ; 
Newmi Chand vy, Wallace (1907) LL.R., 34 Cal., 495, referred to. 


Kiug-Emperor v. Po Sang ae ee ane ese 
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FAMILY PROPERTY, RiGHT OF WIpowW To DISPOSE oF, SUBJECT TO 


CHILDREN’S RIGHT OF FREE-EMPTION—See Buppuist LAw o 
Fictitious saLe—fracdalent transfer—burden of provf—p Sscssion at 
the time of attachment—See CL\IM TO ATYACHED PROPERTY Osea 


Filial RELATIONSHIP—Sce BUDDHIst LAW : INHERITANCE a 
PINAL REPORT—Crimiual Procedure Code, ss. 169, 170, 173—See Power 


OF MAGISTRATE TO ORDER PRUSECUTION OF OFFENDER NOT ARRESTED 


BY POLICE oes reer ae ae . wh 
FINDINGS OF PREDECESSOR-—judgiment{—change of Judge~ Cuil _Proce- 
aure Code, ss, 1Y1,, 198—-PRELIMIMARY ORDER BEFORE COMPLETION 
OF EVIDENCE | 5 ; nee ne 
Fing— release on security—suspensson of sentence of mm presoniient an 
default of faynent of fine—urstress- warrant—Criminal Procedure 

Code, 1898, s 388 +I). ; 
A sevtence of imprisonment in default of payment. of a fine cannot 
be suspended unless a distress-warrant for the levy of the fine is 

issued at the same time. 


King-Emeperor vy, The Mya oe ae Bs ei 


EINE FOR CONTINUING -DISOBKDIENCE OF ORDER AFTER CONVICTION—, 


Burma Muntwrpal Act, 1898."s, 180 (I)—See MUNicipaL CoMMITTER 


ORDER OF— mai | ay Re ca 
FINGER IMPRESSION BLIP— See “PINGeR-PRINTS oe i aa ty 
FINGER*PRINT BUREAU, CERTIFICATE OF OFFICER IN CHARGE OF —See 

FINGER-PRINTS ~~ oe ath Eo 


FINGER-PRINTS—fitl ger sin preston: ‘slip— proof of previgus ‘convict ion— 
atentifica’ fon—ceriificate of officer in charge of Finger prea Burvean 
adm SSibibity in Cut ence 

The accused was charged with theft after three previous convictions 
uiider Chapter XVit uf the Indian Penal Code. To prove these 
convictions, which the accused.denied, certain“ Finger Imprersian 
Slips’ were ‘produced, together with statements signed by the 
officer in charge of the Finger print Bureau to the effeci that the 
impressions, appearing thereon were thosc of the pe-son against 
whom the specified convictions had been bad, An officer of the 
Fingerprint Breau took impressions of the accused’s finge’s in 
Court and identified him as the person whose finger-priats appeared 
on the ° finger Impression Slips.” 


Aeld,—that the previous convictions of the accused slated on the slips 
were not proved merely by the prodi ction of such slips. 


Fiutost v, King Emperor | oats ave ints 
FIREARMS, [LLFGAL POSSESSION OF fatink Arms Act, ss. 19 (e) (fi—See 
SANCTION TO PROSECUTION wi ae iy ‘ eee 


Firm, Suit ON BEHALF OF OR -AGAINST~- pai titer Sree ene of 
parties th proceedings. tn : 

A firm cannot sue or be sued, but the partners in a firm-can. 

‘The recognized agent of a party is not, as such, a party himself, 

“The Courts must be careful to enter the names of parlics correctly in 
all proceedings, and especially in judgments and decrees. Neglect 
of such points may cause much confusion. and cause needless 
expense and delav to litigants. 

Mutiu Raman Chitty v. Myat Nyein araiy aor eile 

Fixsr INFORMATION REPOKT—Criminal  Proceduve Code. s, 157—Scee 

POWER (oF MAGISTRATE .TO ORDER PROSECUTION OF OFFENDER. NOT 

ARRESTED BY POLICE ah ie me 

_ First OlfBNDER RELEASED. ON BROBATION-—Cri minal Procedure Code, 

118,. proviso 3, $s. 5¢2—S.e BOND FOR Gsop BERAVICUR AND To 

APPLAR AND RECEIVE SENTENCE: WHEN CALLED upon, EXECUTION OF, 

BY A MINOR ies ave sie 

Pyrnr OF PREMISES FOR ‘USE, a a AS Ho See Mosiciran “Com: 
MITTEE, ORDER OF- see aaate ae aa 
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FIXING OF DATE FOR FURTHER HEARING—Sec ADJOURNMENT OF APPEAL 
¥OK RECORD OF FURTHER EVIDENCE BY ORIGINAL CouRT is 
FORFEITURE—Burma Gambling Act, 1899, <8 6, 11, 12, 15,—See St1zuRE 


OF MONEYS IN COMMON GAMING- HOUSE wes 
FORM OF LOMPLAINT—under Burma Muntcipal ‘Act, 1898—Sce MuUNICcI- 
PAL CoMM:TTSE, ORDER OF— ey vee 
FORMALITY OF DOCUMENT, DEGREE oF --Petition. writer- lawyer—-r Cgis- 
tratiota—Sce OR\L AGREEMENT ADDING TO TERMS OF DOCUMENT ies 
Fraup—Sce INSOLVENT DEBTOR e sus we ae 
FRAUDULENT, MEANING OF—Scee CHEaTixe BS tes 


FRAUDULENT Opsecr; FAILURE oF—Sve BENAMt SALE TO DEFRAUD 


INCUMBRANCER oes 
FRAUDULENT TRANSFER —fictit ious sale—burde uN of " proof —possession at 
the t,me of attuchiment—See CLAM TO ATTACHED PROPERTY ig 
_— — — sale of property to defeat creditor's chatm—good 
faith of purchaser—considcration—burden—of procf—Indian Evidence 
Act, 1872, s. 106. 

A scold certain immoveable property to B, his brother, by registered 
deed about the time that he was being pressed for pavmcnt of a debt: 
dicto C Subsequently to te sale, C obtained a decree against A 
for the am wnt of the debt. C thereupon brought a suit against B 
for a declaration that the property in question was the property of 
A, alleging that the sale was a fradulent one effected {+r the pur- 
pose ot preventing C from realizing the debt. 

Held,— that the circumstances aforded sufficient ground for finding 
that A had so'd the property to defeat C’s claim, and that the 
burden lay upon B of proving that he had bought the property in 
good faith and for adequate consideration. 

Bhagwant Appaji v. Kedari Kashinath, (1900) I L.R. 25 Bom., 202, 
referred to, : 
Amarchand v. Jethubkai Gokul Bapu (1902) 5 Bom. LR. 142, 
followed. : 
Tana Dwev AL. VOR S. dilagappa Chet y se 
FUNERAL, EVvinENCE REGARDING DEATH-BED ATIF NTIONS OR EXPENDI- 
TURE ON—Sce CLAIMS TO INHFRITANCE ste +5 ee 
FURTHER EVIDENCF, ADJOURNMENT GF APPEAL FOR RECORD OF, BY 
ORIGINAL CoURT—Sce ADJOURNMENTOF APPEAL FOR RECORD OF 
FURTHER EVIDENCE BY ORIGIN\L Court ~ : abs 
FURTHER INQUIRY—comfpletion of revived proceedings— See REVIVAL oF 
PROSECUTION IN- REVISION om 
——— Specifying class of ‘Magistrate to hoid fur ther inquiry 
—rewsons fer ordering furtier inquiry—Sce Revision, POWRR OF 

















SEssio NS JUDGE IN— axe oe ni ws 
FURTHER PRELIMINARY reouIRY—See Sanction OR PROSECUTION FOR 
GIVING FALSE EVIDFNCE  ... one. oes € 
G 
GAMBLING ACT, 189, ss. 6, 7—Sce SEARCH — ies ane 
—_— ——_-—__. —— 55 6, 7—Sre ShARCH BY POLICE OFFICER 
—— - ss: 6, JL, 12, 15 See SEIZURE OF MONEYS IN 
COMMON GAMING-HOUSE ..- 1 ess — a es 


_- ss. 10, 12—See GAMBLING {N A PUBLIC PLACE, 


PERSON CONDUCTING— is ae pa emee bik 
ss. 11,6, 12, !5--See SEIZURE oOF- MONEYS “IN 




















COMMON GAMING-HOUSE  ... see 
= ——--————s$. 11, 12--See OWNER oF COMMON G\MING-HOUSE 
1 AKING PART IN-GAMBLING ies gat ue 
-—-——_—_ ss. 12, 6, 15-- See SEIZURE . OF MONIES IN 
Cc ‘MMOX GAMING-HGUSE ..- . on ae see 


—— ss, 15, 6, Il, 12—Sce SEIZURE OF MONEY8 IN 
COMMON GAMING HOUSE... — =F ses i 
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HACKNEY: CAKRIAGE ~ offer of ‘carriages for hire—adves tisement— 
passengers—Hackney carriage Act, 1879, 38. 2, 3, 7. 

‘The accused published an advertisement ‘to’ the effect that certain 
carriages might be had-on hire or for sale on application being made 
tohim. He was prosecuted under section 7 of the Hackney-carriage 
Act for offering hackney: carriages for hire without a license as re- 
quired under a Municipal rule nade under section 3 of the Act, and 
was convicted. The conviction was based merely on the fact of pub- 
lication of the advertisment and the fact the accused has 10 
license. 

Held,—that (he convicticn was bad as there was no proof that the, 
accused actually possessed the carriages mentioned in the advertise- 
ment, : ; 


Page. 
GAMBLING IN A PUBLIC PLACE, PERSON CONDUCTING— daisg’, conviction . 
of—Burma Gambling Act, ss. 10, 12, 
A“ daing ” can only be convicted of -an offence under section 12, 
Burma Gambling Act, when the gambling heconducts is punish- 
able under seclion 11. A person conducting gambling in a place to 
which the public have access is only punishable, like the players, 
under seciton 10, Burma Gambling Act. 
King Emperor v. Nga Net aud others, (1905) U.BR., Gambling. I, 
followed, ; 
King-Emfperor v. Po Wa bf as ‘ae nae 47 
GENERAL PRACTITIONER —See ADVOCATE, “CAPACITY OF, To SUE OR -BE 
SUED INCONNECTION WITH PROFESSIONAL SERVICES ; see 55 
Guer— defence. basedon alternative title—specific title—adverse possession 
+ —See-Surr FOR POSSESSION OF LAND 238 
GIFT MADE. UNDER SUNSE OFIMMINENCE OF DEATH—* death illness °— 
See MAHOMt DAN Law ite a ee wey 154 
GIFT OF UNDIVIDED. SHARES IN FREEHOLD PROPERTY AND SHARES IN 
; CUMPANIES, VaLipiry or—Seeé MaHOMEDAN Law. are is 154 
Goov: vartH—due’ diligence —Limitation, Act, 1877, s.. 14—-See Limita- : 
TION OF APPEAL oe : 347 
“Good FAITH OF PURCHASER — ~ cusideration—burden of fr 00f—Indian x 
Evideice Act, 1872.5. 106—Se¢e FRAUDULENT TRANSFER ca es 211 
GOODS, PACKING OF PERISHABLE—onjons—See DESTRUCTION OF CARGO. 344 
Uniwentiriep—obliteration of - marks——See DES TRU EmGN or 
CARGO see ave oo aie siete ive 334 
GRANT OF. LETTERS oF ADMINISTRATION —Sce ‘Aoensteenion OF 
ESTATE OF BURMESE Buppuisr. Fr ase 293 
— —_—. _—: - PROPER TIME FOR —See 
LETTERS OF ADMINISTRATION, OBJECT OF—~ Reto a bots 287 
GRATIFICATION TO RESTORE STOLEN PROPERTY, TAKING—Sce THEFT . 
AND TAKING GRATIFICATION YO RESTORE STOLEN PROPERTY. 199 
GRIEVOUS HURT WITH. DANGEROUS WEAPON,. ABETMENT OF ~See 
ABETMENT OF GRIEVOUS HURT WITH DANGERCUS WEAPON 271 
GROUND FoR REFUSING ORDER FOR MAINTENANCE—See MAINTENANCE, 
GROUND FOR REFUSING ORDER FoR— MY, ws 146, 340 
GROUND. FOR SETTING AS.DE DISMISSAL OF SUIT - FOR * DEFAULT—reason 
for non-appearance of plantiff—difficulty in procuring attendance 
of witmesses— Civil Procedure Code, s. 103. 
The only ground on which the dismissal of a suit for default can be 
sét aside under section 103 of the Code of Civil Procedure is that 
the plai: tiff was prevented by sufficient cat se from appearing. & 
ALL. A, R. Lakshmanan Chetly vo Vo R. POP. L. Vellayappa Chetty ook 
GROUND FOR SANCTIONING PROSKCUTION FoR GIVING FALSE’ EVIDENCE 
—~S¢ce SANCTION FOR PROSECUTION FOR GIVING FALSE EVIDENCE 23 
H 
HABITUAL OSFENDER—Joiné inquiry~—Criminal Procedure Code, 5s, Liz 
(4)—Sre SECURITY PROCEEDINGS sien alee at 464 


INDEX. XXXV 
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Held, further,—that regard being had to the meaning of the word 

“ passengers ” used in the definition of hackney-carriage in section 

2 of the Act, andinthe absence of anything to show on what terms 

he accused intended to let out the carriages for hire, he could not. 

be convicted of an offence under the Act, even if he were proved to 

have possessed the carriages, 

Bateson v. Oddy, 1874, 43 L.J., M.C,, 131, followed, 

H.A. Garstin v. King-Emperor —... wae 80 
HACKNEY-CARRIAGE ACY, 1879, ss, 2, 3, 7—See HACKNEY- CARRIAGE sue ' 80 
HADMAN, REFUSAL OR NEGLECT TO COMPLY WITH REQUISITION oOF— 

See REFUSAL OR NEGLECT TO COMPLY WITH REQUISITION OF HEADMAN 150 
HEIR GF TRUSTEE—right to sue stranger to trust—Ctivil Procedure Code, 
s. 539--See TRUST FOR RELIGIOUS PURPOSES aes 183 
Hiren Court, Dury oF, IN. REVISION. —illegal “joinder char. Ses—. mis - 
jotnder—Criminal Procedure Code, ss.233, 234, 439. 
The accused was tried at one trial for committing Ii different offences 
ot the same kind. 
Held,—that although the joinder of charges was illegal and the convic- 

tion therefore bad the High Court was not bound to interfere in 

revision as the accused did not appear to have been prejudiced by 

the miisjoinder, but had pleaded guilty and had ‘Baade no applica- 

tion for revision. 


. 


Queen-Empress v. dbbas Als (1896) I.L.R, 25 Cal., 512; PJ. ..B., 
437 ; Kedar Nath Chatterjee v. King- Eviperor 5, C.W.N., 
897; Queen-Empress v. Muhammad Saeed Khan, (1898), LL.R. 
21 All, 5113 Quecen-Empress v. Soshi Bhushan, (1893) I.L.R. 
45 All, 210; Crown v. Po Lu, 1.LB.R., 357; Kotamraju Venka- 
faroyads | Weir's, Criminal Rulings, 5384, 4th edition ; Regsua 
v. Toshack, 4 Cox, Cr. C.. 38 ; Queen-Empress vy. Vithal Narayan, 
1L.R. 30 Bom. 515, Note ; Subrahkmania Ayyar Vv. Kinng- 
Emperor, (Y90!} 1.LR "25 Mad., 6! ; referred to. 
’ King: Emperor v. Yena, 4 LB.R., 49; Ala Dya v. King- Emperor, 
41 Punjab Record Cri, Jts., il ; followed. one 
King Emperor v. Tha Byaw a mnt 1a re 315 
ee ee omassionto examine the accused— 
Criminal Procedure Code, 1898, ss. 342, 439 (5). 
It is not imperative on the High Court to setaside every void order 
that comes to its notice, when the person aggrieved does not move 
the Court to do so, 
Where certain persons were convicited without being duly examined 
_ under section 342 of the Criminal Procedure Code, butit neverthe- 
less appeared from the record that they had not been prejudiced by 
the omission, and they had not appealed although an appeal lay— - 
Held,—that though the conviction was bad it was not necessary for 
the High Court to set it aside. , 
King-Eu:peror v. Kyan Baw, 2 L.B. R. 239, distinguished. 
Kine-Emperor vy, Yena,4 L B. R., 49 refer red to: 
Crown vy. Po Maing 1.L.B.R., 362, nue “ 
King-Emfpferor v. Ba Pe et a ang 143 
ee eee One or Ake hak Court 
MADE WITHOUr JURISDICTION 
HicH Court, POWER OF, IN RRVISION—Crimrinal Procedure “Code, Ss. 439, 
The High Court, though it may set aside the order made by a Magis- 
trade under section 523 of the Criminal Prcecdure Code, has no 
power to order restitution of the property. 
_ Emperor v. Bahinu, (1902).5 Bi m., L R., 25, followed. cae 
In-re Annaspurnabai, (1877). LL.R, 1, Bom. 630, ; In the matter of 
the petition of Basudeb Surma Gossain (1887) LL.R. 14 Cal,,. 
834 ; referred to. , 
Kyin Ton v, E. ‘Cho ea oe a ‘ne 14 
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Hic Court, POWERS OF, IN REVISION disputes as to immoveatle pro-. 
‘ perty-- moveable properly —Crimtnal Procedure Code, 1898, Chapter XII; 

S. 435 (3). 
Sub-section (3) of section 435, Code of Criminal Procedure, does not 
bar the revisional jurisdiction ‘of the High Court in a case: where an 


order purporting to be made under Chapter AI! of the Code of 


Criminal Procedure bas been made without jurisdiction. 


an order purporting to be made uncer section 145 of the Code of’ 


Criminal Procedure, but dealing with moveable property was 

sct aside in ;evision. ; ; 

Raj Chiundre v. Fo Sein 2 1..B.R. 239, referred to. 

Roop Lal, v. Matook, ('898) 2 C.W.N 572 ; Auanda Chandra 
Bhutlaciarjee ve Stephen, (1891) 1L.R. 19 Cat. 127) ; Donlat 
Neer v. Raweswar: Koerit, (1899) LLR. 26 Cal. 625 :/u the 
miller of the tetition of Nathw Mal (192) 1. 8.24 All. 315; 
fsab Moudal v. The Enrferor,.(1903) 8 C.W:N., 373 ; followed. ~ 

Vyravan Chetty v. S.R.ML. Meyappa Ckeify } wes 








_ fr tziltiction— revision of Civil 
Court's order for prosccution—Criminal Procedure Code, ss. 439, 476, 
The Subdivisional Court acting under section 476 of tue Code of 
Crininal. Procedure orderd the prosecution of A-.for giving false 
evidence. A thereupon applied for revision of the order to the 
Sessions Judge, who subinitted the proceedings to the High Court 
with the recommendation that the order should be quashed. 
Held,—that section 439 of the Code of Criminal Procedure does rot 
confer jurisdiction to interfere with the o-der of a Civil Court made 
under section 476. . 


A. K Nur Mahomed v. Aung Gyi, 3 1.B.R. 234, wwpfanred to. 
Ramzan Ali v. Oporno, Charan Chowiry 4 L.B.R., 138, followed, 
San Gaing v. Kiug- Enrferor ae i oe 


a ee ay A Se near ee n of Civil 
Court's sanction to prosecule—Crimsual Procedure Code ss, 195 (6), 
439, 

The District Court sanctioned, the prosecution. of the applicant for 
giving false evidence. He thsreupon ‘applied to the Chief Court 


on the Criminal Side to revise the order of the Disitrict Court in ° 


exercise of the powers conferred by section 439 of the Criminal Pro- 
cedure Code, 
Held,—that this section did not confer jurisdiction to interfere with 
the order of a Civil Court, ; 
Nasir Hasan Vv. Dost Muhammad, (1903) IU.R., 26 All, 1 dis- 
sented from. s : 
Inve Chennduagoud, (1902), LL.R., 26 Mad, 139; Kalt Prosad 


Chatterjee v, Bhuban Mohini Dasi, (1903) 8 C.W.LN, 73 ‘followed - 


Raman Alt y. Oporno Charan Chowry me si 

HicH Court, PRACTICE oF, in Crvin Revision—delay in afplying for 
revision in Criv1l case—dismissai of application for revision—Pro- 
uitic ul Smalk Catse Conris Act, 8. 25, : : 

An application tu set aside a decree of a Court of Small Causes. under 
section 25 of the ‘Provincial Small Cause Courts Act, may be dis- 
missed on the gro:nd of delay in. presenting it cven aftcrit has been 
admitted in ‘the High Court 
Eng Keat v. The Burma ‘Railways Compony Limited 

HIGHER PUNISHMENT, POWER OF REFRRENCK FOR-—Crimttial rouatons 
Codé, ss. 348° 349—See. PREVIOUSLY CONVICTED OFFENDER, TRIAL OF, 
BY SECUND CLASS MAGISTRATE vee eae — 

REFERENCE BY -BENCH OF “MAGISTRATES TO° 
SUPHRIOR. MAGISTRATE FOR—See REFERENCE BY BENCH” oF MAGIS- 

. TRATES TO SUPERIOR MAGISTRATE FOR HIGHER PUNISHMENT es 

. Hinou Law—suil by surviving partuers—Sce PARTNERSHIP 
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HovusE-TRESPASS—enteting opsn Space undcr ah usc—entcring on 
gnwalled compound—Indian Penal Coie, s. 442. 

Neither the act of going 1 nder a house. where the space under it is not 
in any, wav enclosed, nor the act of entering an cnwalled- compound 
such a ordinarily surrounds a house in Bur:na can be held to con- 
stitute-house trespass as defined in section 442 Indian Penal Code: 

Po Thet alias Thet She v. King-Emperor 
HOUSE-TRESPASS WITH iNTENS TO COMMIT THEFT—/ndian Penal Cede, 
ss, 580, 451—Sre SECURITY TO KEEP THR PEACE, ORDER FOR— con 
Hoxt—affray—trial cf complainant and accused tog ther « fter hearing 
froseculion evience—Indian Penal Code, ss. 160, 324 
was prosecuted bv the Police for voh.ntarily causing hurt with a dah 
to B. The evidence fo- the prosecution siiowed that A and B had 
got drunk and fought with dasin the public street, each wounding 
the other; and the Magistrate, after heariny this evidence, tried 
both A and B together. for affray, without framing any charge of 
causing hurt. 

Held,—that the Magistrate’s procedure was illegal. The evidence 
established a prima facie case of causing -hurt.with ada against A 
and he ought to have been tried for that, instead of for the minor 
offence of affray. 


King-Emperor v. Nga Ywe Ass aes Dee nee 
HUSBAND AND WIFE: BuppHist Law—polygamy—Sce MAINTENANCE, 
GROUND FOR REFUSING ORDER FOR 5 ses ees ee 
I 

IDENLIFICATION—See FINGER-PRINTS ae ie wae 
ILLEGAL JOINDER OF CHARGES —mixjainder— Criminal Procedure Code, 
$8. 233, 234 —See HicH Court, DuTy OF. 1N REVISION ae oe 
ELLEGAL POSSESSICN—6 tnchi—pyaungchi—See OQP1uM- ~ Sew wes 














——S conviciiun—See SEARCH © oo 
_]LLHGAL POSSESSION. OF FIREARMS—-Indian Arms Act, s, 19 (ce) (f)—See 
SANCTION TO PROSECUTION — Be on 
ILLEGAL POSSESSION OF oprumM—Oprus Act, s. 9 (c)—See Possession OF 
OPIUM NOT PURCHASED FROM GOVERNMENT aus wes . 
ELLEGAL SEIZURE OF CATTLE, CoMPLAINTs or—See REFUND. OF com- 
PLAINT AND VROCESS-FEES as dee a8 eee 
————-OxDER FOR COMPENSATION FOR—See 
CONVICTION ash ie neem ae eis rey Pris 
ILLEGAL SENTENCE—Sce APPEAL due ba 
IMMINFNCE OF DEATH, GIFT MADE UNDER SENSE Of ‘death iilness °—~ 
See’ MAHOMEDAN LAw ae eas . 
[MMOVEABLE PROPERTY—Criminal Procedure Code, 1898, 8, 517—Sce 
DISPOSAL OF PROPERTY, ORDER FOR—~ : ae 
pee ee enue aS To—Sce Hiew Court, PowERS 
OF, IN REVISION whe ae wae 
—_———__-—_—__—__—_—— SALE oF-—See SALE OF IMMOVEABLE PROPERTY 
IMPRISONMENT, COMMENCEMENT OF SENTENCE OF—Sce COMMENCEMENT OF 
SENTENCE OF IMPRISONMENT, eee Sey ae aes 
—_———_—— ———— DEMAND OF SECURITY FROM PERSON’ UNDERGSING— 
Ste SECURITY PROCEEDINGS on ne aa 


MPRISONME&NT IN DEFAULT OF PAYMENT OF FINE, “SUSPENSION OF SEN- 
TENCE OF—Ser FINE ee 


J:PRISONMENT IN DEFAULT OF SECURITY, "PERIOD OF—Criminal Procedure ; 


Code, s. 123—See SECURITY FROCEEDINGS 


IMPRISONMENT. ORDER FOR, IN) DEFAULT OF FURNISHING SECURITY. 


preventive sectrans—order for security on expiration of substantive 
sentence of imprisonmen(—Criminal Procedure Code, 1898, ss, 166, 
120, 123—Sce SECURITY PROCEEDINGS ise a8 ‘uae 
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INSOLVENT DEBTOR— coms osit ion with creditors— unscheduled tent 
Liability of negotiated promissory-nole—fraud—bar to  suit—Indian 
Fusolvency Act, 1848, et , 


A was adjudicated an insolvent, and entered into a. compeeiink deed 
_with certain of his creditors; which was to operate, on compliance 
with its terms as effectually as an order of final discharge under 
the Indian Insolvency Act, in respect of the debts due to the 
assenting creditors. The amount due to each was shown in a 
schedule to the deed. . : 


B, one of these creditors, subsequently sued A fora sum due on two 


promissory-notes made in favour of A by C, and negotiated by A 
with B. The amount due on these notes had not been included 
as due to-B in the schedule to the composition deed or brought eo 
the notice of the other creditors. 


Pa ga. 
‘IMPROPER INDUCEMENT, EXAMINATION OF ACCUSED REGARDING CONFESSION 
MADE UNDER, INADMISSIBLE IN EVIDENCE—See CONFESSION MADE 
UNDER IMPROPER INDUCEMENT INADMISSIBLE IN EVIDENCE, EXAMINATION 
ORF. ACCUSED REGARDING— i 244 
UINCUMBERED PROPERTY, CONTRACT or SALE or—See ConTRACT oF’ 
SALE OF INCUMBERED PROPERTY wee wie: wee 86 
— - ——_————See RENT, CLAIM : 
FOR, SUBSEQUE NT TO CONTRACT OF SALE aes eee ‘ 2234 
INDIAN ARBITRATION ACT—Sec ARWITRATION ACT. 
INDIAN ARMS ACT—See ARMS ACT. 
‘Iypran Contract AcT—See Contracr ACT. 
Inpian Divorce Act—See Divorce Act. 
INDIAN EviIpENce AcT~See EVIDENCE ACT. 
INDIAN INSOLVENCY AcT—Sce INSOLVENCY ACT. 
INDIAN LimIvTaTIon ACT—Sce LIMITATION ACT, 
InDian PENAL Copr—See PENAL Cope. 
INDIAN RAILWAYS ACT-~Sce RAILWAYS ACT. 
INDIAN REGISTRATION ACT—See REGISTRATION ACT. 
INDIAN STaMP Act——See STAMP ‘ACT. 
ENDrAN SUCCESSION AcT—Sce SuCCESSION ACT. 
INEFFECTUAL TENDER—See TENDER OF DEBT BEFORE ACTION wa 1038 
INFORMATION—complaint — Criminal Procedure Cade, s. 190 (1) (a) and, 
{—See Cognizance, Takinc— des act cit eg UTE: 300 
INFORMATION LEADING TO DISCOVERY OF FACT—admissibility in evidence 
——Indian Evidence Act; s. 27—~See ADMISSION OR CONDUCT OF TWO 
fe MORE ACCUSED PERSONS,. NECESSITY FOR ACCURATE | REPORT 
Oor— aoe a ee. 116 
TS AETEANT OF LOCALITY, “ ResPEcr: AbLE—Criminal Procedure Code, 
1898, 8, 103 —See SEARCH BY POLICE OFFICER: ... aa nee 243 
INHERITANCE: Buppuist Law—See Bupouisr Law: INHERITANCE. : 
aa CLAIMS: To—Sce CLAIMS TO INHERITANCE eee 2914 
-INSERITED PROPERTY—S¢ee BuppHIsT LAW :. INHERITANCE wei see 110, 189 
—_— + — ancestral propert y—widow's share of joint pre- . . 
perty—See BUDDHIST LAW : INHERITANCE aes asa a 256 
INJURY CAUSED, NATURE oF—Sce ATTEMPT TO MURDER 0” MURDER we» 306, 312 
Invory, Nature or—intention—culpable homicide—Indian Penal Code, 
Ss, 209, 304-—~See MURDER Me Pon the 367 
ENOPERITIVE INSTRUMENT—~See BENAMI SALE TO DEFRAUD INCUM- 
BRANCER ss ee was aes ve ves 265 
ENQUIRY OR TRIAL— proceedings when trial barred as ves judicata— 
Criminal Procedure Code, 1598, 8s. 403, 517—-See DISPOSAL OF PRO- 
PERTY, ORDER FOR— ee a errs aa Lae 229 
ENQUIRY REGARDING PROPERTY TO BE HANDED OVER TD RECEIVER-— 
See POWER oF COURT TO CANCEL APPOINTMENT OF RECEIVER ee 336 
INSOLVENCY ACT, 1848—Sce INSOLVENCY DEBTOR ies 161 


« 


INDEX. 


Held.—that B was therefore debarred from suing A for the amount. 
Britten v. Hughes, (1829) 5 Bingham, 46(, followed. 
Payler v. Homersham, (1815) 5 Maule & Selwyn, 423, referred to. 
HMLN.N. Raman Chetty v. Abdul Kader and others ree ae 
lacriTUTION OF PROCERDINGS— previous sanction—Indian Arms Aci, 
s. 29—Criminal Procedure Code, ss. 190, 195—See SANCTION To PROSE- 
CUTION Su be or wae Ae sie 
InsTRUMENT— promissory-note—memorandum of  agrcement—iletier con 
taining stalement of entry of recetpt in accounts and of rate Of ititercst 
payable with promise to pay—Indian Slamp Act, 1899, s, 2 (14), Schedule I, 
article 5 +b). 
A letter was addressed by A to B, in which A stated that he had 
entered a certain sum as acredit in his accounts as from a certain 


date for a specified period and at a specified rate of interest ; and: 


also promised to pay the principal and interest on the due date 
Held (Ormond, J., dissenting).—that the letter was an instrument as 
defined in section 2 of the Stamp Act, and was chargeable as a 
memorandum of agreement under article 5, Schedule I of the Act. 
Rainier v. Gould, (1889) LLR. 13 Mad. 255; Mortgage [usur- 
ance Corporation, Lid. y. Commissioners of Inland Revenue, 
(18881 L.R. 21 Q.B.D., 352: Cariill v. Carbolic Smoke Ball Co., 
(1892) L.R. 2 O.B.D., 484 referred to. 
In re V.R.S.A.R. Raman Cehelty en ee see oe 
INSTRUMENTS OF GAMING, PRESUMPTION FROM DISCOVERY oF—Seé 
SEARCH wot ae aa es sis / ones 
INSULTING AND ABUSIVE LANGUAGE—See ABUSIVE AND INSULTING 
LANGUAGE pa sais ses ave ies 
INTENT To COMMIT THEFT, HOUSE-TRESPAS WITH —Indian Penal 
Code, ss. 380, 451—See SECURITY To KEEP THE PEACE, ORDER FOR— ... 
INTENT TO DEFRAUD—Indian Penal Code, s. 482—Sce FALSE TRADE- 
MARK see ws wae ees x ae 


Ixtention--authorised signatsre for asnothcr—See FABRICATING FALSE 





EVIDENCE ai ee vs aie aes <r 
——nature of Sdurs-Searpable homicide—Indian Penal Code, 

ss 299, 304—See MURDER... F oe ee sted a 
INTENTION OF ACCUSED, MEANS OF ASCERTAINING—See ATTEMPL To 
MURDER Or MURDER - .... wis eae ha ss 


INTENTION OF CAUSING SUCH BODILY INJURY AS GFFENDER KNOWS To 
BE LIKELY To CAUSE THE DEATH OF THE PERSON INJURED—See 


INVESTIGATION OF CLAIM TO ATTACHED PROPERTY. QUESTIONS FOR 
DETERMINATION IN—Sé¢ QUESTIONS ¥OR DETERMINATION IN INVESTI- 
GATION OF CLAIM TO ATTACHED PROPERTY Ras see wee 


ISSUR OF PROCESS FOR RECOVERY OF REVENUE—arrear—arrest—Burma 
Land and Revenue Act, 1876, ss. 44, 45. 

No process for the recovery of revenue can be denied until the amount 
due has become an arrear; under section 44 of the Burma Land and 
Revenue Act, by the lapse of 10 days from the service of publication 
of a written notice of demand. 

King-Emperor vy. Rariara ... Fer see was oo 
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MURDER i sit 3 © sales tie ee 
INTENTION TC ANNOY, PRESUMPTION oF—Indian Penal Codc, s. 441— 
Sec CkIMINAL TRESPASS aia sine ees dais ibe 
INTEREST - payment into Court—duty of deblor—Sec TENDER OF DEBT 
BEFORE ACTION ... See an Re “ry eee 
INTEREST OF WIDOW IN PROPERTY INHERITED BY HUSBAND DURING 
_ MARRIAGE--See BupbDHiST LAW : INHERITANCE one we 
INVALID REGISTRATION—Sce SUIT TO ENFORCE REGISTRATION ... a 


Page. 
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JoINpDER oF CHARGES—donble  conviction—alleruative charge—Indian 


- Petal Code, ss. 71, 215, 380—Criminal Procedtre Code, 1898, ss. 235, 236. 





—Seo THEFT AND TAKING GRATIFICATION TO RESTORE STOLEN PRO- 
PERTY ae ae nde eee oe 

oe wusioinder—acts forming part of same trans- 
action— false information io screcn offencder—false cuidence—Indian 
Penal Code, $. 71-~Criminal Procedure Code, ss, 234, 235 (1) 


The accused, a hospital assistant, was charged at the trial (a) under 
section 201 of the Incian Penal Code, with making false reports in 
respect of the bodies of two murdered men, 1} tnder section 193. 
with giving false evidence regarding the two bodies in one deposi- 
tion before the Magistrate, and (c’ under the same section, with 
giving faisc evidenc- regarding the two ‘bodies. in one deposition 
before the Court uf Session. 


Held,—that in the absence of anything to show that’ the accused's 
intention was ta screen the same person or persnns in respect of each 
of the two murdered men, the acts on which the six charyes were 
based could nat be considered to form part of the same transaction. 
The joinder of the six charges at one trial was therefore illegal, and 
the trial invalidated. 

Emperor v. Sheru falli Allibhioy, (1902) L.L.R. 27 Bom., 135 ;, Nga 
Ta Pu v King Empeior, 2. L.BR. 19; King-Emperor v. Nga 
To, 2 LBR. 23; Subrahniania Ayyar v. King-Emperor, 
(1901) LL, 25 Mad., 61; followed. oe 
6 Mad. H.C.R, xvii, (Case No, 13 of 1871) dissented from. 
Nga Lu ae v. King Emperor,2 L.B.R. 10; Queen- Bhapress.. 4 v. 
Faki:apa, (1890) LL.R 15 Boim., 491; refe ‘red to, 
S. P. Cha! ied v. King-Empiror 
a LEGAL —irisjotnicle pacriatinal Proceds' re Code 
88 233, 234—See Hiew CotRtT, DuTY OF, IN REVISION 
JOINT INQUIRY — Criminal Procedure Code, s. 147 (4)—See SECURITY PRO- 
CREDINGS 
TOINT PROPERTY, “Winow's~ “SBARE. or—inherited broperty—ancestral 
properéy—See BeopnHIst Law :, INHURITANCE oe nae 
Joint ‘TRIAL, RIGHT oF APPEAL OF ACCUSED CONVICTED aT—Sée 
_ APPEA ABLE SENTENCE ae 
Foner, Cauance or- judgment—find ngs “of prede ‘crssor—Cit ‘il Procedure 





Code, ss. 190, 198—-See PRELIMINARY ORD. R BEFORE COMPLETION OF. 


EVIDENCE ‘ an oe Nae atte % ; 3) 
JupemEnT— change’ “of Judge~ findings of predecessor—Civil Procedure 


Code, <s, 190, 198—See PRELIMINARY ORDER BEFORE COMPLETION OF 
EVIDENCE Tins Ta Sis va as vce ae 
JUDGMENT IN von vTrIAL—See APPEALABLE SENTENCR AT SUMMARY 
_ TRIAL aes woos ae rece see aah 
JuRIsuICTION— court fee—appeal—See VALUANION OF SUIT, AMENDMENT 
or— id ner see 


————revisien of Civil Court's order for prosecufion—Criminal 





Procedure Code, .ss. 439, 476—See Hi@H COURT, POWERS OF, IN REVI- 











SiON © ote one o coe : re oo 
——- revision of Civil Court's senction fo prosecnte—Criminal 
Procedure Code, s 439--See HiGa Court, POWRRS. OF, IN REVISION 

FuRISDICT:ON OF COURT, ABSENCE FROM— See AGENT vee ee 

- JURISDICTION, VALUATION FOR—See ADMINISTRATION SUIT 25 : ee 
K 

KeyMA ADOPTION, Proor or—See Bupbnist LAW : ADOPTION | Res 


}ROWLEDGE “O! “ABBTTOR—See ABETMENT OF GRIEVOUS HURT WITH 
DANGEROUS WEAPON wes ae we es bas 
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LAND ACQUISITION ACT, LEK, s. 9—See Limit OF COMPENSATION BY 


























AMOUNT OF CLAIN ee xe ves Se 
—— ——-—__-— ——- 8, 22— See BASIS OF DECISION IN LAND 

ACQUISITION PROCEEDINGS BEFORE COURT pete Ae ei 
career! waode -——-—— §. 23—See METHOD OF ASSESSMENT 
OF CGMPENSATION 5a oe sai Raa ; wa 

er ener tenes — —Sre VALUE OF TREES ia ser 
Laxp 4anp Revenue Act, 1876—Scee REFUSAL OR NEGLECT TO COMPLY 
WITH REQUISITION OF HEADMAN . eg eo 355 ; 
Dea ee fe ee ss, 44, a ISSUE OF PROCESS FOR 
RECOVERY OF REVENUE a ies bes eae 


LAND RECORDS REGISTER JX, PROOF OF, ENTRIES IN—fyatpaing— 
prof of admission—Indinn Evidence dct, 1872, ss, 21, 33. 


An entry in Land Records Register IX regarding the transfer of 
jand may he proved under section 35 of the Evidence Act, by the 
person who made it, if it contains a statement of a jact in issue or 
relevant fact. But admissions evidenced by svch entrics, although 


relevant as against the person making them cannit be proved on, 
behali of the person making them except as povided by section 21 _ 


of the Evidence Act. 
Maune Cheik v. Tha Hmat, 1 L.B.R., 260, referrcd to. ; 
Po Gaung vy. Ala Shwe Buin os oe oes 
Lanos, TAXABLE- fram-lines laid in SR ens of land—Burma 
Municipal Act, 1898, ss. #6 (1) (A) (a), 64 (5) (7:—See Taxasie 


LANDS ee mts oe ses se ae 
LAwftL Derention—Sce EsCAPE FROM CUSTODY sap en 
Laws Acr (1898), s. 13—See Buvpuisr Law : CHINESE CusTom- 
ARY LAW e os Pers io¥ sae: 
Lawyer—-dearce of for mality ‘ay doc cau petition wriler— registration 
~— Sez ORAL AGRERMENT ADDING To TERMS OF DOCUMENT ce 
LEGALTY OF ORD#R, CHALLENGE OF —Burma emnor pt Act, &. 147—See 
MUNICIPAL COMMITTEE, ORDER OF— tine a ai 


LETTER CONTAINING STATKMENT OF ENTRY OF RECEIPT ACCOUNTS 
AND OF RATE OF INTRREST, PAYABLE WITH PROMISE TO PAaYy—<ce 
INSTRUMENT ee ae a ee 

LETTEXS OF ADMINISTRATION DE BONIS NON, COURT-FEE on—See 
COURT-FEE ON LETTERS OF ADMINISTRATION DE BONIS NON 


LETTERS OF ADMINISTRATION, GRANT OF—Seée ADMINISTRATION OF 

ESTATE OF BURMESE BUDDHIST aoe Bey sas wae 
————= Opsiect OF- proper time for grant of 
letters of administration—person ent tled to whole or part of estate 
—pounger daughter: of deceased Burman Buddhist not entitled to 
letiers of administration during lifetime of mother—Probate and 
Administration Act, 1881, s.23, Chaps, V1, VII. 

In the case of one of a Burman Buddhist married couple dying, it 
can ‘rarely, ifever, be necessary that letters of administ ation to 
deceased's estate should be granted after the expiry of the period 
of limitation for the recovery of debts owing to or by -the deceased. 

Object of the grant of letters of administration explained. 

The younger daugther of a deceased Burman Buddhist is not, during 

the lifetime of her mother, a proper person to be granted letiers of 

administration to the estate of her deceased father 

Ma On and others v. Ko Shwe O and others, S.J.,L.B., 378 followed. 
Ma Pey, Ma Thein Yin oii wae sale ia 


ZAABILITY ON NEGOCIATED PROMISSORY-NOTE—See INSOLVENT DEBTOR 
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Loikrt OF COMPESNATION BY: AMOUNT OF CLAIM—-Land Acquisition Acé, 
1894, ss. 9, 23. 

A Claimant cannot be awarded an amountlarger or on other heads 
than he claimed in response to the notice issued under section 9 of 
the Act, even though he did not then know when the Collector 
would take possession, and consequently could not accurately esti- 
mate the damage he would suffer. 

Shwe Gaung v. The Coliector 

LIMITATION Act, 1877, s. 14—See LIMITATION OF APPWAL 


————#, 20—See DEBT, PART PAYMENT OF, BY AUTHORISED 
AGENTS 











8, 26 (2 (2)~See “BASEMENT, Basis OF. CLAIM To 

ae SCHEDULE LI, ARTICLE 22 (a) —See EXECUTION-SALF, 
SUIF TO .SET ASIDE xs Wea pa 

--——SCHEDULE II, ARTICLES 91, 144—See BENAME SALE 

TO DEFRAUD INCUMBRANCER ee Se. ah En 

SCHEDULE II, ARTiIcLes 178, 179—See MORTGAGE 











DECREE 


LIMITATION OF APPEAL—time “spent in prosecuting appeal ix wrong 


Couvi—due diligence—good faith—Limitation Act, 1877, s. 14. 

A appealed to. the Chief Court against a judgment passed by the 
District Court. It was held that the appeal lay to the Divisional 
Court. On being presented in that Court it was dismissed as time- 
barred. A then. appealed to the Chief Court against the order of 
dismissal. It was argued that the time spent in prosecuting the 
appeal in the Chief Court should be excluded under section 14 of 


the Limitation Act. But it appeared that A’s counsel, at the time’ 


of advising her to appeal to the Chief Court, had not had explained 
to her the course of previous litigation which had a béaring on the 
question of valuation. 

Held,—that A, having failed to prove that she had put her counse! 
in possession of all the facts, had failed to prove that she acted 
with due care and attention ; and that she had therefore not shown 


that she had prosecuted the appeal in the Chief Court in good : 


faith within the meaning of section 14, 

Arishna v. Chathappan, © (1889) IL.R. 13 Mad, 269 ; Sarat 
Chander Bose v. Saraswati Debi, (1907) 1L.R. 34 Cal. 216; 
Kura Mal v, Ram Nath, (1906) LL.R. 28 All., 414; referred to, 

Ma Thein Yin v. Messrs. Foucar Bros. & Co. 

LIMITATION OF SUIT TO RECOVER POSSESSION WITHOUT SETTING ASIDE 
VOID INSTRUMENT—See BENAME SALE TO DFFRAUD INCUMBRANCER nat 

LIST OF THINGS SRIZED IN earls Procedure Code, 1898, 
§, 103 —See SEARCH is Ad ie sek 

LOAN ON  PROMISSORY-NO TE WITH DEPOSIT OF TITLE-DEEDS-—~S¢e 
EQUITABLE MORTGAGE. eos ACG hee ae a 

'Loca® GOVERNMENT, POWER OF, To sPECIFY COURT OF TRIAL OF 
FUBLIC SERVANT—Sec POWER oF Locat GOVERNMENT To . SPECIFY 
CouURT OF TRIAL OF PUBLIC SERTANT 

LOCAL JURISDICTION—Ma gislratc—Sée POWER or " Locar GOVERNMENT 
TO'SPECIFY COURT OF TRIAL OF PUBLIC SERVANT H Soe 

LowER BURMA Courts AcT-—Sce Courts Act. 


Lowzr Burma VILLAGE ACT—See VILLAGE ACT. 


M 


_Macistrate—local jurisdiction—See POWER oF LocaL GOVERNMENT 
TO SPECIFY COURT OF TRIAL OF PUBLIC SERVANT 
——--POWER OF, TO WHOM A CASE is SUBMITTED FOR RELRASE 
ON PROBATION—Criminal Procedure Code, ss. 380, 562—Sce SECURITY 
TO KEEP THE PEACE, ORDER bOR+~ ase 
——_—-——-PoWER OF, UNDER SECTION 380, “CRIMINAL “PROCEDURE 
Copr—.See REFERENCE TO sUPERIOR MAGISTRATE r ane 


Pans. 


73 
347 


1. 
246. 
46 
265. 

13.. 


347 


265 


a7 
150 


INDEX. 


MAGISTRATE TO HOLD FURTHER. INQUIRY, SPECIFYING CLAS8 OF—S¢e 
REVISION, POWER OF SESSIONS JUDGE IN— ae aie wos 


MAGISTRATE TO ORDER PROSECUTION OF OFFENDER NOT ARRESTED 
BY POLICE, PoWER oFr—See POWER oF MAGISTRATE TO ORDER 
PROSECUTION OF OFFENDER NOT ARRESPED BY POLICE 


MAGISTRATE'S TRIAL HELD BY SECOND CLASS—See APPEAL a 
MAGISTRATE'S .POWERS, ENHANCEMENT OF, BEFORE CONCLUSION OF 


TRIAL—See APPEAL ae vee ‘wus 


MAHOMEDAN LAw—" death illiess’’—gif. made under sense of immi- 
nence of death—validity of gift of undivided shares in freehold 
property and Shares in companies—mushua—-Privy  Council— 
practice—-concurrent finding of fact—discussion of evidence. 

A, a Mahomedan resident of Rangoon, whodied on May 16th, 1902, 
had executed certain deeds of gifton April 2nd, 1902, by which he 
conveyed to certain of his minor children and wives a certain 
number of undivided 2,000th shares in certain properties, which 
comprised shares in companies and freehold property in Rangoon. 
It was contended that these deeds were invalid on two main grounds, 
firstly because they had been executed during a “ death illness ” 
under pressure of the sense of.the imminence of death, and secondly 
because such gifts were forbidden by the law of tushua, 

On the first contention there were concurrent findings of. the’ Original 
and the first Appellate Courtsto the effect that although A was ill 
at the time of the execution of the deeds, death was not then 
imminent. ; ; 

Heid,— that it would be inappropriate that the Privy Council, in 
reviewing concurrent judgments on a pure question of fact .such 
as this, should de-discuss the evidence in detail; and that that the 
findings of the lower Courts were justified. ; 


The doctrine of sushua, on Which the second centention was based, 


prohibits gifts of undivided shares of whatis divisible. 


‘Held,—that, assuming the ductrine to’ apply to the succession of | 


Mahomedan resident in Rangoon, it ought not to be applied to 
shares in companies and to ireenold property in. a great commercial 


town, in view of the very differentsubjects of property to which it. 


applied in its origin. 

Sheikh Muhammad Mumtaz Ahmad v. Zubatda Jan, (1889) 16 
1.A., 205, followed. - 

Mussumat Labbi Bee Bee v. Mussumat Bibhun Bee Bee, 6 N.W.P., 
H.C. 159.; Hassarut Bibi v. Gclam Jaffar, (1898).3 C.W.N., 57; 
Nawab Umjad Ally Khan v. Mussumat Mohandee Begum and 


Mussuinal Nawab Begum, Afsul Mukul and others, (1867) 11 . 


Moore I.A., 517; Ameeroonissa Khatoon v. Abedoonissa Khatoon, 
(1874) L.R. 2 1.A., 87; Mullick Abdool Guffoorv. Muleka, (1884) 
LLL.R. 10 Cal., 1112; Mahomed Buksh Khan v. Hosseini Bibi, 
(1888) LL.R.15 Cal., 684, p. 701; Baker Ait Khan v. Anjuman 
Ana Begum, (1903) 7 C.W.N., 465 ; Abdul Fata: Mahomed Ishak 
v, Russomoy Dhur Chowdry,; (1894) 22 1.A., 76, p. 85; Ranee 
Khujur onissa v. Mussamat Roushun Jehan, (1876) L.R. 3 LA, 
291; Fatsma Bibee v. Akinad Baksh, (1903) LL.R., 31 Cal., 319 
Ebrahimbhai v. Fulbat, (1902) 1.L.R. 29 Bom., 577 ; referred to. 


Ebrai:im Goolam Artffv. Saiboo- ... oes vee ae: 


— -———-——= Share of missing heir—See ARBITKATOR'S AWARD Sie 

— —- ———-—-— RELIGIous . TRUST—appointment of female as 
trustes—discretion of Court—claims of lineal descendants. 

A decree made byconsent ‘of parties in the High Court at Calcutta 

on appeal from the Court of the Recorder of Rangoon directed that 

the trusteé of a Mahomedan religious trust should retire, “ and that 





a new trustee be appointed in his place by the Chief Court of Lower - . 


Burma, preference in such appointment being given to the lineal 
descendants of the settlor.” 


28 


xliii 
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The settlor was a-Mahomedan of the Shiah sect, Appellant, his 
daughter, although not an orthodox Mahomedan but a Babi, was 
appointed trustee on the Original Side of the Chief Coun. 

On appeal to the Appellate. ‘ide of the Chief Court it was held that 
though appeliant was not disqualified either by her sex or by her 
religious belief ‘from: holding the trusteeship, neither she nor the 
other lineal descendants of the settlor ‘were ‘suitable persons to be 
appointed, The appointment was therefore set aside. 

Held,—that the authorities conferred no absolute right to the trustee- 
“ship on the lineal descendants of the settlor, who had not prescribed 
“any line of devolution; and_ that, although appellant's sex did not 
disqualify her, the Chief Court had, under the terms of the decree 
of the Calcutta High Court, a discretion in making the appointment, 
and that, under-the circumstatices, it. was properly exercised, + 

Shahar Bhanoo v. Aga Mahamed Jaffer Bindaneem ron 

_ MAINTENANCE, DISMISSAL OF APPLICATION FOR, NO BAR TO SUBSE- 
QUENT oORDER—See DISMISSAL OF APPLICATION FOR MAINTENANCE 
No BAR TO SUBSEQUENT ORDER 

~~ GROUND FoR REFUSING ORDER FoR—~Buddhist Law: Hus- 

band and wife—polygamy—refusal lo live with husband and’ second 

wife—Criminal: Piocedurc Code, s. 488. 

. Polygamy being. legal among Burmese Buddhists, the refusal of a 








chief wife to live: with her husband mérely because he has taken a. 


second wife is a proper ground for refusing to make anorder for 
her personal maintenance under section 488 of the Code of Criminal 


Procedure, 
Ma The v Maung Tha E, 1 U.BeR. (1897—1901), 104, referred to. 


‘Pwa Thits v. Ba Wit case a 


te er tn an nn tn ain mmnOne Fry Law : : Hus- 
band and yh a a cc ria ig to live with husband: and second 
wife-—Criminal Procedure Cade, s 
Where a Burman Buddhist has taken a lesser wife without the con- 
sent of his chief wife, the refusal by the chief wife to live with her 
husband in the same honse with the lesser wife does not necessarily 
deprive her of her right to maintenance under section 488 of the 
Code of. Criminal Procedure, 
Ma The v. Maung Tha E, 1° U.B.R. (1897—190!}, 104; Maung Kin 
vy. Ma Hain Yi, S.J., L.B., 114; Ma In Than v. Maung Saw 
Hla, SJ.,L.B, 103; Maune Kauk v, Ma Han, 1 Chan Toon’s 
GC, 98s ZUBR. (139296), 48.; Po Nyunv. Ma Su, Criminal 
Revision "No. 1318 of 1906 of this Court (unreported); Maung 
San Hla v. Ma On Bwin, 2 L.B.R,, 46 ; referred to. 
Pwa Thinv. Ba Win, L.B.R., 146; overruled, 


Ma Ka Uv. PoSaw ast we swe ots ba 
MARKET VALUE—Latd Acquisition Act, 1894,s, 23—~—Scee VALUE OF TREES 


‘MARKS, OBLITERATION oF —unidentified g00ds-—~See DEsTRUCTION 


OF CARGO © ww See eae ons one ot sae 
MARRIAGE—pr sumption of marriage from cohabitation with habit and 
repute—nature.of repute—customs regarding relations of sexes, 

The general presumption of marriage arising from. cohabitation with 
habit and repute will only apply where there isa body of neigh- 
pours or some sort of public among whom the repute can arise. 

-. In view of the nature of Oriental customs regarding the relations 
between the sexes, it is especially necessary, before drawing the 
presumption above referred to, to consider carefully whether the 
habit and ‘repute “proved is habit and repute of that particular 
status which constitutes lawful marriage. 

Ma In Thanv. Maung Saw Hla, S.J, .B., 103, referred to. 


Ma Wun Di-v. Ma Kin wa ove me Pe 
etn SUIT FOR DISSOLUTION on See ‘SUIT FOR DISSOLUTION oF 


MARRIAGE oes aoe oo one ose 
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“MATERIAL IRREGULARITY IN  EXECUTION-SALE—See EXECUTION-SALE, 


MATERIAL IRREGULARITY IN— eS nits one cas 
MEANING OF ‘ CASE ’—See APPEALABLE SENTENCE so oe ae 
MEANS OF ASCERTAINING INTENTION OF ACCUSED—See ATTEMPT To 

MURDER or MURDER_ aes Ore as ace 
‘MEMORANDUM OF AGREEMENT—entry in account book—See ACKNowW- 

LEDGMENT sie ea aa ae ave sae 














——letter containing statement of entry of 
receipt in accounts and of rate of interest payable with promise to 
pay—Sce INSTRUMENT ees iuig 

MEMORANDUM ‘OF OBJECTION IN FORMA "PAUPERIS—Sce PAUPER RESPON- 
DENT RAISING OBJECTION ‘TO DECREE ON APPEAL... 

METHOD OF ASSESSMENT OF CoMPRNSATION—Land Acquisition Act, 
1894, s. 23. 

It is compulsory for the Judge to take into consideration the matters 
referred to in section 23 of the Act, and to allow compensation for 
such of them as are admitted or proved to exist. 


Shwe Gaung v. The Collector as sue ace wee 
METHOD OF ENFORCING BOND—-execufion—Ctiyil Procedure Code, s. 545, 
proviso (c)—See SECURITY FOR PERFORMANCE OF DECREE... ae 


MINoR— execution of Lond for good behaviour and to appear and receive 
sentence when called upon—Criminal Procedure Code, s 118, proviso 3 
~-See BOND FOR GOOD BEHAVIOUR AND TO APPEAR AND RECEIVE 
SENTENCE WHEN CALLED UPON, EXECUTION OF, BY MINOR vat aes 

MISCELLANEOUS APPLICATION—Sce WITHDRAWAL OF APPLICATION FOR 
REMOVAL OF ATTACHMENT ... eae 

MiscuikF—wrongful loss—closing of watercourse— diminut ton of supply 

| of water for agricultural. purposes—use of water—Indian Penal 
Cocle, ss. 23, 430. 

A closed a watercourse without obtaining any permission to do s0, 
and thereby diminished the supply of water received by certain 
fields belonging to B lower down the watercourse. He was 
convicted of mischief under section 430 of the Indian Penal Code. 

Held,—that as there was nothing on the record to show that B had any 
legal right tothe water intercepted by A, it was not proved that B’s 
loss was wrongful, and the offence of mischief was therefore not 
established. 

Tung Aung v. King-Emperor one 

MisioinpeR—acts forming part of the same transaction—Criminal Pro- 

: cedure Code, s, 235(1)--See JoINDER OF CHARGES 

cause of action—Crvil, Procedure Code, ss, 28, 43, 45—See 

TRUST FOR RELIGIOUS PURPOSES 3 “ awe 

————habit ual offender—See SECURITY PROCEEDINGS 0) 


illegal joinder of eharges—CYiminal Procedure Code, 
ss. 233, 234—See Hie Court, DUTY OF, IN REVISION sa 
MISSING HEIR, SHARE oOF~—Mohamedan Law—See ARBITRATOR'S 
AWARD ies 
MisTAKE oF Fact—oral order. ‘of Judge—mistake “of law~Indian Penal 
Code, ss. 78, 79 —See CUSTODY OF CIVIL PRISONER oe 
MISTAKE OF Law—oral order of Judge—mistake of fact—Indian Penal 
Code, ss. 78, 79-—-See CUSTODY OF CIVIL PRISONER a we soe 
MONEYS IN COMMON GAMBING-HOUSE, SEIZURE oF—Ses SEIZURE oF 
MONEYS IN COMMON GAMING-HOUSE wae ae ae sea 
MORTGAGE BOND WITH PERSONAL . UNDERTAKING IMPLIED—admiss# bility 
' in evidence—See UNREGISTERED MORTGAGE BOND WITH PRRSONAL 
UNDERTAKING IMPLIED ius saa 
MORTGAGE )ECRRE—execution of decree—attachment of. ” property— 
application for removal of attachment—Civil Procedure Code, 
45, 278, 283. : 
It is mot necessary for the hold«r of a mortgage decree to attach 
the property which forms the subject of the decree, Where such 
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property had been unnecessarily attached by the decree-holder, it 
as held that an application for removal of the attachment, under 
section 278 of the Code of Civil Procedure, could not be admitted, 
’ Deefholts v. Peters, Be?) LL.R. 14 Cal,, 631, followed. 
Gebalu v. Po Hla a ewe 
MORTGAGE DECRER—SUi! ae De ee Seem ean for: possession— 
execution of decree—Limitation Act, 1877, Schedule II, articles 178, 
179—Trausfer of Piofcrty Act, 1882, ss, 89, 93— liad of Civil Procedure, 
Schedule 1V, forms 128, 129. Bs 
AnD application to be put in possession of mortgaged property under 
the decree passed in a suit for redemption is not an application for 
execution of a decree within the meaning of article 179 of Schedule 
ILofthe Limitation Act, and is not governed by any of the pro- 
visions of that Act. 
Thaker Prasud v. Fakir Ullah, (4894) LL.R. 17 All, 106; eer: 
yana. Nawmbi v, Poppi Brahmant, (1866) LL.R., 10 Mad. 22; 
Chgntaman Damodar Agashev. Balshastri, (1891) LL.R. 16 Bom.,, 
294; Sasivarna Tevar v. Arulanandam Pillai, (1897) 1 L.R. 21 
Mad,,.261; Puran Chand v. Roy. Rudla Kishen, (1891) LL.R. 
19-Cal.,. 132; referred to, ; 
Tiluck Singh vy. Parotetn Proshad (1895) LL.R. 22 Cal., 924; 
Pramatha-Chandra Roy v, Khelra Mohan Ghose, (1902) \-L.R. 
29-Cal:, 65%; Hatem Ali Khundkar v Abdul Gaffar aa (1903) 
: 8C.WN., 102; followed. 
Maung Pev. Ma Baw aah - 
MORTGAGE DEED-—See SUIT TO ENFORCE REGISTRATION ae 
Indian Stamp Act, 1899,' s. 2 (17)—See TRusT DEED 


cee 











MORTGAGE, Equirasce—See EQUITABLE MORTGAGE ins 
MORTGAGE OF STOCK-IN*TRADE—Seé@ ORAL AGREEMENT ADDING TO 


TERMS OF DOCUMENT 
MoRTGaGE, UsurRuctuary—See UsurRucTUARY MORTGAGE haa 


MOVEABLE PROPERTY-—See HicH Court, POWERS OF, IN. REVISION. “a 
MUNICIPAL Act, 1898, ss. 46 (1) (A) (a), 64 (5) (7)—See TaxanLr 


LANDS toe eee ee une 
(7, 4 6 (1) (A) (a)—See TAXABLE 


LANDS ae a es ve at 
——8, 94 (2)-_See Decision OF BOUNDARY 


OFFICER AS A BAR TO SUBSEQUENT CLAIM 


’ 


























ORDER oF— Bre 
- malemenomrer 147, 130, "{80—See MUNICIPAL ComMITT Es, 
ORDER . OF — ais oo eae + kee ei evs 

8. 180, 130, 147—See Municipal CommMiTTzR, 





ORDER oF — re oned foo ‘ iene Lees foes 
ee Sg, 180 (1), 195—See MUNICIPAL COMMITTER, 





eee ere gs. 195— See COGNIZANCE, TAKING— a 
-—-ss, 195, 180 a )-See MUNICIPAL COMMITTEE, 


ORDER OF— ae on wes 


ORDER OF— 

















ote. oe 


Monicipau ComMMITTEE, ORDER oF tea for continuing disobedience of 
order after convittion—auihorization of. Municipal employée to make - 


complaint—f orm of. complaint—Burma Municipal Act, 1898, ss. 180 (2), 


4195. 
Accused was ordered under section 130 of the Burma Municipal Act 


to vacate the house he occupied.. The order not being complied* 


with, he was prosecuted under section 180 (1), convicted, and. sen- 
tenced to pay a fine. He was also ordered by the Magistrate to 
move out within five.days, failing .which he was to pay a fine of 
Rs, 5 for every. additional day of disobedience. . 


ss. 130, 147, 180—See MowrcrPan, ComairTsx, 
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‘Held,—that the Magistrate had no authority to modify the order of 
the Municipal Committee by allowing the aecused to disregard it 
for five days. 

Held, also,—that the Magistrate had no power to inflict a fine contin- 
gent on future events. In the event of the disobedience of the 
order continuing after the date of the conviction, the proper course 
would be for the Committee to prosecute the accused again. If 
convicted, he could then be fined Rs. 5 for every day the disobedience 
had continued, down to the date of the sccond conviction. 

A complaint of an offence under the Municipal Act must be made by 
the Committee or by some person authorized by the Committee. 
Form at foot of complaint considered. 

King-Emperor v. Po Nan : is oo 

AMUNICIPAL COMMITYEE, ORDER Sk _Diptaehin ote premises—pr osécu- 
tion—challenge of legality of order—dvcision as to fitness of premises 
for use—Burma Municipai Act, ss. 130, 147, 180. 

‘A was ordered by the Municipal Committee, under section 130 of 
the Burma Municipal Act, to refrain from using ‘certain’ premises 
which were considered to be unfit for human habitation, until the 
Committee was satisfied of their fitness for use. He carried out 


sone repairs, but Ict the premises to a tenant before doing all that 


the Committee considered necessary. He was prosecuted and con- 
victed, under section 180 of.the Act, of disobedience of the order, 
the Magistrale holding that, by virtue of section 147, the propricty 
or legality of the order could only be questioned in an appeal to the 
Commissioner. A applied to the Chief Court for revision. 

“Held, —that the words “no such order shall be liable to be called in 
question otherwise than by such appeal,” in section 147, of the Act, 
do not debar an accused person from pleading as a defence to a 
criminal prosecution that the order is ultra vires. 

Held, further,—that that part of the order which required that the 
Committee should be satisfied as to the fitness of the premises 
before their use was ultra vires. The question whether the house 
had been rendered fit fer habitalion was not a matter for the 
Committee's. decision, but a question of fact to be decided by the 
Magistrate on the evidence 

JE, Bretto v Rangoon Municipal Commitiee - elk aes 

‘MUNICIPAL EMPLOYEE, AUTHORIZATION OF, TO MAKE COMPLAINT— 
Burma Municipal’ Act, 1898, s. 195.—See MUNICIPAL COMMIETER; 
ORDER OF — ove tee wee oe on 

Murper—cul pat es ae SO nature of injury—Indian 
Penal Code, ss. 299, 300 (2), 304. 

A attacked his monther-in-law, Y, a woman of 55, with a da, but by 
mistake cut another: woman, Z, on the'arm. Z, who was 61 years 
of age, died from the effects of the wound, ‘although the Civil 
Surgeon considered that the injury was not sufficient i in the ordinary 
course of nature to caiise death to a woman of her age. 

The Sessicns Judge considered that tle second clause of sectionZ300 
of the Indian Penal Code was applicable on accouut of Y’s age. 

Held,—that this clause was not applicable, because (1) as the injury 
was actually caused t) Z although intendedfor Y, Y’s age did not 
affect the question at all, and (2) in view of the medical evidence. 
and of the fact’ that the injaty was not on. a vital partof the body, 

--A could not be heldto have intended such bodily i injury ashe knew 
to be likely to cause the death of either Y or Z, or ‘such bodily 
injury as was likely to cause death. He was consequently only 
liable to sentence under the second part of section 304, Indian 
Penal Code. 

Shwe Ein v. K'ng-Emperor,(1905) 3 L.B.R., 122; Po Tu v. King- 
Emperor, (1908) 4 L.B.R., 306 ; referred to. sf 
Ban Uv. King-Emperor ae Pideg sie 
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Murprer—culfable homicide-—intention of causing such boutity injury 
as offender knows to be likely to cause the death of the person 
injured—Indian Penal Code, s. 300 (2). 

The second clause of section 300 of the Indian ‘Penal Code only 
applies in.special cases. where the person injured isin. such a condi- 
tion or state of health that his are her death would be likely to be 
caused by an injury which would not ordinarily cause the death of 
a person in sound health, and where the person inflicting the injury: 
knows that owing to such condition or state of health itis likely to 
cause thé death of the person injured. 

Shwe Ein v. King-Emperor, 3 L.B.R., 122, referred to. . 

Nea Maung v. King-Embperor age wee 

-——nature of injury caused—means of ascertaining “intention “of 

accused —Indian Pesial Code, s 300. 

A cut Z on the head with a heavy chopper, slicing off a bit of the 
frontal bone and cutting the brain. Z died from the effect of the 
injury, but the medical.evidence showed that the wound was~ not 
certain, although likely, to cause death. 

Held,—that A‘s intention must be inferred not: merely from the actual 





consequence of his act, but from the act itself; and as the natural 


consequence of an act of the kind in question would be death, A 
rust be presumed to have intended to cause death, : 
‘Shwe Ein v. King-Emperor, 3 L.B.R.,122, referred to. 


Po Tu v. King-Emperor acer sae va oe 

Musava— validily of gift of undivided shares in freehold properly 

and shares in companies—Sce MAHOMEDAN LAW Sits weg 

Music anv: DANCING—Anyein-pwé—SeePwE oes aoe ‘ 
N 


NAMES OF PARTIES:IN PROCEEDINGS—See FiRM, SUIT ON BEHALF OF OR 


; AGAINST— af Sas bie re hs 
. NATURE oF INJURY—See ATTEMPT TO MURDER or MURDER 306, 


NATURE OF INJURY CAUSED—See ATTEMPT To. MURDER or MURDER 306, 


OR MORE ACCUSED’ PRRSONs—See ADMISSION OR CONDUCT oF TWO OR 
MORE ACCUSED PERSON, NECESSITY FOR ACCURATE REPORT OF — ose 


NECESSITY FOR ACCURATE REPORT OF CONFESSIoN-—slatement to Police— 
Seé ADMISSION OR CONDUCT OF TWO OR MORE ACCUSED PERSONS, 


_ NECESSITY FOR ACCURATE REPORT OF—~ wate eas ie 
NEGLECT OF DUTIES. OF AFFECTION AND KINDRED-—See CLAIMS To 
INHERITANCE ae ae 


NEGLECT oR REFUS\L TO COOMPLY WITH REQUISITION | OF HEADMAN—See 
REFUSAL OR NEGLECT To COMPLY WITH REQUISITION OF HEADMAN ine 
NEW CoNTRACT, SUBSTITUTION OF—novatton—Indian Contract Act, 


55. 
SATISFACTION J ete 
" NEWSPAPER, ADVERTISEMENT ‘IN—Service of summons, personal Service — 


Civil Procedure Code, s, 82—See SUIT FOR DISOLUTION’ OF MARRIAGE .- 


NoMNIAL SENTENCE— detention. under tratl—custody—See DaTE OF COM- 


-MENCEMENT OF SENTENCE OF IMPRISONMENT aoe bow eee 
NON-APPEARANCE OF PLAINTIFF REASON FOR—See’ GROUND. FOR. SETTING 


ASIDE DISMISSAL (F sUIT FOR DEFAULT os ose a's 
NON-PAYMENT OF CONSIDERATION—See SALE OF {[MMOVEABLE PROPERTY 
NoTICE, EQUITABLE DOCRTINES OF-—-See SALE BY REGISTERED DEED ose 


NovaTion—substitution of. new contract—Indian Contract Act, ss. 62, 
63—See AGREEMENT To ACCEPT PORTION OF DeBT IN FULL SATIS- 


FACTION aoe one ane one ae 


62, 63 -See a ae TO ACCEPT PORTION OF ‘DEBT IN FULL | 
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OBJECT OF LETTERS OF ADMINISTRATION—See LETYERS OF SUMINISTRATION: 


OBJECT oF— a ie 
OBJECTION TO DECREE ON APPEAL, Baveer RESPONDENT RAISING—-See 


PAUPER RESPONDENT 
OBJECTIONS RAISED IN SECOND APPEAL, TECHNICAL—Seé AGENT mare 
OBJECTIONS TO SUING BY AN AGENT— See AGENT vx ves oa 
OBLITERATION OF MARKS-—«nidentified goods—See DESTRUCTION OF 


eee aoe 


CARGO . ves sie 
OCCUPIER OF LAND—tram- lines latd in street—Burma Munscipal Act, 
1898, ss. 46 (1) (A) (a), 64 (5) (7) —See TAXABLE LANDS as , nee 


OFFENCH CONMITYED IN PRESENCE OF ABETTOR—Indian Penal Code, s. 114, 
Section 114 of the Indian Penal Code only applies where the abetment 
having been made beforehand, the abettor is also present when the 

offence abetted is subsequently committed. 

Tha Mya v. King-Emperor aia wwe ere 
OFFENCE INVOLVING BREACH OF THE PEACE—See SECURITY TO 
PEACE, ORDER FOR— oan oes eee res 
OFFENCE FUNISHABLE WITH LESS THAN SEVEN YEARS' IMPRISONMENT—See 
SENTENCE ase oe ae 
OFFENDER NOT ARRESTED BY POLICE, POWER OF MAcIsTRATE TO ORDER 
PROSECUTION OF—See POWER OF MAGISTRATE TO ORDER PROSECUTION OF 


KREP THE 


OFFENDER NOT ARRESTED BY POLICE ... aes ibs ses 
OFFER OF CARRIAGES FOR HIRF= See HACKNEY-CARRIAGE aie 
OFFICER IN CHARGE OF FiNGER-PRINT BUREAU, CERTIFICATE on-Ses 
FINGER-PRINTS ... eee ee 
OMISSION TO EXAMINE THE ACCUSED—Crimimal . Procedure “Code, 1898 
s.342—See HigH Court, DUTY OF, IN REVISION... eee 
Onions—facking of perishable goods—See DESTRUCTION OF CARGO er Mee 


Opium—teinchi—pyaungchi—illegal fossession—Opium Rules, 1894, s, 1. 
Beinchi or pyaungchi is now included in the definition of opium in the 
rules under the Opium Act, and its posséssion by a registered opium 
consumer is therefore no longer illegal, provided that the total weight 
of opium, including beinchi,in his possession does not exceed 3 tolas. 
Queen-Empress v, Nea Paw Gale, SJ., L.B., sil referred to, 
King-Emperor v.On Bu... 
OPIUM ACT, ss. 9 (c), 10—Se@e Possession “OF OPIUM. “Nor PURCHASED FROM 


GOVERNMENT are ave see ca 





See POSSESSION 


OPIUM NOT PURCHASED FROM GOVERNMENT, POSSESSION OF 
OF OPIUM NOT PURCHASED FROM GOVERNMENT fea me 


Opium RULEs, 1894,s. 1—See Opium ae V iteee oe Rat 

ORAL AGREEMENT ADDING TO TERMS OF - DOCUMENT— admissibility in 
evidence—degree- of formality of document—fetition-writer—lawyer— 
regisiratton—mortgage of Stock-in iraae—Indiun Evidence Act, 1872, 
_ 8.92, proviso (2). 

A mortgaged certain shops and their stock-in trade to B. The 
morigage deed, although registered, was drawn up, not by alawyer, 
but by a petition-writer. B alleged an oral agreement that the 
mortgage should include: goods which might be brorght into the 
shops subsecuent to the. date of the mortgage. The terms of the 
deed were found to be not inconsistent with such an agreement. 

Held,—that in considering the cegree of formality of the document, 
the fact that it was net drawn up by a skilled lawyer was of much 
greater importance than the fact of its being registered. Evidence 
of the oral agreement was held to be admissible under proviso 2 to 
section 92 of the Evidence Act. 

SN. Nachiappa Chetiyv. A. K, A.M. Ckhokalingam Chetty a5 


ORAL EVIDENCE, Bar TO—See SUIT TO ENFORCESREGISTRATION ae 


RAISING OBJECTION TO DECREE ON APPFAL ° 


ss. 14, 15—See SEARCH... uae sxe ants 
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‘ORAL ORDER OF JUDGE Indian Penal 


Code, ss. 78, 76-—-See CUSTODY OF CIVIL PRISONER 


ORDER DISMISSING SUIT FOR: DEFAULT—decree—application to sik aside 
dismissal of suit—deposit .in Court or security—Civil Procedure Code, 
ss. 2, 102, 103—-Provincial Small Cause Courts Act, 1887, s. 17 (1). - 

An order. dismissing .2 suit under section 102 of the Code of Civil 
Procedure does not involve the making of a “ decree” within the 
meaning of section 2 of the Cude. The proviso to sub-section (1) of 
section 17 of the Provincial Small Cause -Courts Act, which requires 
an applicant. for an order to set aside a decree ex-par'e to deposit 
the amount due or to give security, does not apply to it, 

Mansab Ali v. Nthal Chand, (1893) L.L.R.. 15 All, 359: Chand 
Kour v. Patab Singh, (1888) LL.R. 16 Cal. 98; Gilkinson v. 
S. Ayyar, (1898) L.L.R., 2 Mad., 221 ; followed. 

Ramachandra Pandurang Naik v. Madhav Purushottam - Naik, 
(1891) L.L.R., 16 Bom., 23 ; Radha Nath, Singh v. Chandi Churn 
Singh: .(1903). 7 CW.N., 486; Bahadur Panday v. Phool Chand 
Gajanud, Civil: Miscellaneous No. 189 of 1889 ; Radha Nath Singh 





v.. Chandi €haran Singh, (1903) LUL.R., 30 “Cal., 660.; dissented. 


from. 

Maharaja:Dhiraj:Maliarana Shir Mansingjiv. Mehta Hariharram 
Narharram;, (1894) LL-R. 19 Bom., 307; Answar Ali v. Jaffer 
Ali,, (1896): IR. 23 Cal, 827; Tagarnath Singh vy Budhan, 


(1895) -LL.R. 23°Cal., 115 ; Williams v. Brown,. (1886) I.L.R. 8 


All, 108.;° Lekha v, Bhauna, (1895) TLR. 18 All, 101 ; Mfussum- 
mat Jamina Bibi v. Seri Chand Bhagat, (1898) 2 C.W.N., 693: 
referred to.. 


Maneck Bai +. P. L. S.A, Moot hia Chetty ie -, Oras 


ORDER FOR COMPENSATION FOR ILLEGAL SEIZURE OF errr a 
Cattle Trespass Act, 1871, s.-22—See CONVICTION. Rs et 


‘ORDER FOK CosTs—Court-fees Act, 1870, Se 31—CoMPLAINT: 


‘ORDER FOR DISPOSAL OF PROPERTY —See DIsPosaL OF PROPERTY, OkpER 
FOR— ats ere ies ea oa 


ORDER FOR DISPOSAL OF PROPERTY BY CRIMINAL. Rotts feat 
Procedurs Code, s. 517 —fledge of goods received in. pawn in good faith 
from person in fossession-—possession obtained sd pat — Bane 
Contract Act, '1872,.8.178, proviso 2, ; i 


Basked Afor some jewels promising to sell them for A, or, if nol 
sold, toreturn them the same evening.. A was induced by this 
promise to hand the jewels to B. Instead of selling them. B 
pawned them the same day ‘for about-a third of their value, and 
then disappeared for four «ays, On being prosecuted she pleaded 
guilty to a charge of criminal breach of. trust under section 406 
Indian Penal Code, and stated that she had. pawned the jewels 
because she was pressed for money by a creditor The: Magistrate 
at the close of the trial ordered. the jewels to be returned to A.” 


Held,—that the circumstances were sufficient to constitute at least a. 
princa facie case of fraud within the meaning of the second proviso | 


of section 178, Indian Contract Act, on the part of B in obtaining 
the jewels. The order of the. Magistrate for the return of jewels 
was therefore upheld, 
Keng Lone v. Ma Kay oes BES wae vee oo 
—— Criminal 
Procedure Code, s. 517—~pled ge of goods: received in pawn in good 
faith from, person in possession—question for Civil .Court—Indtan 
Contract Act, 1872, s. 178. 
A entrusted some jewels to B to sell for him. B did not sell them, 








but gave them to her niece C, who pawnedthem to D. B was con-~ 


victed of criminal breach of trust, and the Magistrate ordered the 
jewels to be returned to A. 
Held,—-that the question * ‘whether section ‘478, Indian Contract Act, 
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INDEX, 


applied in view of the fact that the jewels were pawned by Cand not 
by Band whether the circumstances were such asto bring the trans- 
action within the first proviso to that section, were matters to be 
decided by a Civil Court. As A had given the jewels to B to be dis- 
posed of for money, and as they had been so disposed of, he was not 
entitled to relief in a Criminai Court. The Magistrate’s order wae 
set aside and the jewels were ordered to be returned to D. 

U Kyi v. Maung Pe, Criminal Revision No. 1130 of 1905 (unre- 
ported); Naganada Davey vy. Bappu Chettiar, (1903) ILL.R. 27 
Mad., 424 ;.Grienwood v, Holquette, 12 Ben, L.R., 42; referred to. 

Stephen Aviet v. King-Emperor and D. Manual wee 

ORDER FOR IMPRISONMENT IN DEFAULT OF FURNISHING . “SECURITY — 


breventive sections~order for security on expiration of substantive . 
ba 


Sentence of imprisonment— Criminal Procedure Code, 1898, ss. 106, 120, 
123—See SECURITY PROCEEDINGS ane ; see 


ORDER FOR MAINTENANCE, GROUND FOR REFUSING—See MAINTENANCE, 


GROUND OR REFUSING ORDER FOR— a3 wes os 
‘ORDER FOR SECURITY FOR GOOD BEHAVIOUR IN ADDITION TO SENTENCE 

OF IMPRISONMENT—See APPEALABLE SENTENCE IN SUMMARY TRIAL 
ORDER FOR SECURITY ON EXPIRATION OR SUBSTANTIVE SENTENCE OF 


IMPRISONMENT— preventive sections—-order for imprisonment in default 
of furnishing securtty—Criminal Procedure Code, 1898, ss. 106, 120, 


123—See SECURITY PROCEEDINGS au eee 
ORDER FOR SECURITY To KEEP. THE PEACE—Criminal Procedure Code, 
“ s. 106—See SECURITY TO KEEP THE PEACE, ORDER FOR" toe 


‘ORDER OF APPELLATE COURT MADE WITHOUT JURISDICTION—v0id pro- 
cecdings—Code of Criminal Procedure, Ss. ‘530—duty of High court sn 
revision. 

The accused was convicted of an offence nile the Burma Municipal 
Act and sentenced to pay a fine of Rs. 20 by a first class Magis- 
trate. He applied for revision tothe Sessions Judge, who treated 
the application as an appeal and reversed the conviction, although 
no appeal lay andthe order-was not one that he could have passed 
in revision. 

Held,—that as the Sessions Judge was not authorized by Jaw to try 
the appeal, his order was void, but— 

Held, further,—that an order ‘which is void for want of jurisdiction 
must nevertheless be regarded ‘as valid unless and until it is set 
aside by a Court of competent jurisdiction. 

Held, further,—that it is not imperative on the High Court to set 
aside in every case an order of acquittal or discharge made on 
appeal by a Court without jurisdiction. 

Quecn-Empress v. Husein Gaibs, (1884) I.L.R. 8 Bom., 307; Em- 
pressv. Alim Mundie, (1882) 11 C.L.R., 55; dissented from. 

Queen-Empress v. Po Thaing and others, Py, L.B, 188 ; Queer 

"ov. Unnath Bundhoo Banerjee, Oe) 21 W.R., BT ‘referred to. 


Kin g-Emperor vy. Yena ‘ aus sae an 
“ORDER OF HEADMAN—See REFUSAL OR NEGLECT TO COMPLY WITH 
REQUISITION OF HEADMAN een wee oo 


ORDER ok MUNICIPAL Commrrr ex —See MUNICIPAL ee 
ORDER OF—. 
‘ORDER OF RECEIVER, ENFORCEMENT oF—See PowkR OF CouRT To 


CAMCEL APPOINTMENT OF RECEIVER eee 
ORDER OF SESSIONS’ JupGe—Criminal Procedure “Goda; s. 123 (31—Se 
SECURITY PROCEEDINGS va see oe 
ORDER OF EVIDENCE RECORDED BY PREDECESSOR—Criminal Phockibvivs 
Code, s. 350—See SECURITY PROCEEDINGS —... i Wee ae: 


‘ORDER REFUSING TO FILE AWARD—Sce DECREE _... 
ORDER SUBSEQUENT TO EXPIRY OF TERM oF CONTRACT —Sée BREACH 
OF CONTRACT ae ae a ae ave 
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ORDER To FILE AWARD-—decree—Indian Arbitration Act, 1899, s3. 6, 
U1 (2), 15—See APPEAL wae way ine aoe 

OwnER OF COMMON 'GAMING-HOUSE TAKING PART IN GAMBLING— 
double conuiction—sentencc—separable offences—Burma Gambling 
Act, ss. 11, 12—Indian Pena} Code, s. 71—Criminal Prosedure Code, 
Ss. 35, 235. 

The taking part in gambling by the house owner or occupant himself 
may be, and often is, a part of the method of conducting or of 

_ assisting in conducting the business of a common gaming- -house, 
and may also be a part of the way in which a bouse ie used as a 
common gaming-house for-the profit or gain of the owner or 
occupier. 

A house-owner, therefore, who used her house as a common gaming- 
house, and at the same time took part herself in the unlawful card- 
playing therein, was held to be only liable, by virtue of section 71 of 
the Indian Penal Code, to one sentence, viz., under section 12 of 
the Burma Gambling Act, although she was liable to convictions 
under both Section 11 and section 12. 

"Crown v. Shwe Pe and others, 1 LER: 178, overruled. 


_ King-Emperor v. Mi Thin Ba aes oo : 
OWNERSHIP OF ATTACHED sHoBanere CLaIM OF aNIRD PERSON TO 
ATTACHED PROPERTY OF ABSCONDER ase ose ane 
OWNERSHIP, TRANSFER oF —Sce SALE OF IMMOVEABLE PROPERTY - tue 
P 


PACKING OF PERISHABLE GOODS—onions—See DESTRUCTION OF CARGO 


PART PAYMENT OF DEBT . BY AUTHORISED AGENT—Seé Dxpt, PART PAY- 
MENT OF, BY AUTHORISED AGENT — ene ins 5 


PARTNEKS—See FIRM, SUIT OM BEHALF oF OR AGAINST— ... | et 


PARTNERSHIP—representatives of deceased partner—debt ie to partner- 
Ship—suit by surviving partners—Hindyu Law.. 
The representatives of a deceased partner are not necessary parties to. 
a suit for the recovery of a debt whitch accrues dué to the partner- 
ship in the lifetime of the deceased, 
Ram Narain Nursing Doss vy, Ram Chunder Jankeedoll, (1890\ 
ILL.R, 18 Cal , 86, dissented from. 
Vaidyanatha Ayyar v. Chinnasami Naik, (1893) J.L.R. 17 Mad., 
108; Subramanian Chett1 v. Rakku Servai, (1897) LR. 20- 
Mad., 232; Jagmohandas Kilas Bhai v. Alltinaria Duskad, bel 
ILR. 18 Rom., 338 ; referred to. 


B.V. P.L. Perianen Chetty vy. Armuga Pather nl eh 
PASSEWGER—See HACKWEY-CARRIAGE ten, tins ihe 
PAUPER APPEAL, PROVISIOMS FOR—See PAUPER. RESPOMDENT RAISING 

OBJECTION TO DECRFE ON APPEAL ins ae “4s 


PAUPER RESPONDENT RAISING OBJECTION TO DECREE ON APPEAL— 
memorandum of objection in forma pauperis~ provisions Jor pauper 
‘appcoal—Ctivil Procedure Code, s, 561, Chapler XLIV. 

A plaintiff who has obtained leave to sue in formd pauperis, and has 
been successful in obtaining a decree for a portion of his: claim but 
bas failed as to the remainder, may-be allowed, under section 561 of 
the Code of Civil Procedure, to take in forma pauperts any objec- 
tion to the decree which he could have taken by way. of appeal. 
The provisious' of Chapter XLIV of the Code, so far as they can 
be made applicable, now apply to an objection under this section. 
Babaji Hari v. Rajaram Balltal, (1875) 1.L.R..1 Bom. 73; Nara~ 

yana v. Krishna, (1889) 1.L,R. 8 Mad, 214 ; BrefeshwariDaai v. 
Guroo Churn Das, esa LUL.R. ih Cal, #885 Sintiogulther. ; 
Po Hilaing vy. Ma @ as aa 
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PAWR- -BrokeR—faking in pawn—Indian Contract Act,Chapter 1X, 

The law relating to pawning and pawn-brokers in this country is to 
be found in Chapter IX of the Indian Contract Act. Under the 
‘provisions of this chapter the receipt of goods as security for a 
loan constitutes a“ taking in pawn” even though no fixed time be 
agreed on for the repayment of the loan, 

A person cannot be held to be a pawn-broker unless it is proved that 
he habitually carries on the business of lending money on the 
security of goods pledged with him, and that he holds himself out 
to lend money on such security. 




















King-Emperor vy. Kanapta Chetty... cae ee 
PAYMENT INTO CouRT—duty of eet serra TENDER OF DEBT 
BEFORE ACTION ae aes wee see ane 
PENAL Conk, ss. 23,430—Sce MISCHIEF ...° wee avs en 
————s. 34—See ABETMENT OF Q@RIEVOUS HURT WITH 
DANGEROUS WEAPON ae aoe es eS te 
——————s. 59—Sce SENTENCE ais or “ee sce 
——s. 7i1—See JoINDER OF CHARGES as: as 
s. 71—Scee OWNER OF COMMON GAMINS-HOUSE TAKING 
PART INGAMBLING wae 
_-- s3, 71, 215, 380—See Tuer AND TAKING GRATIFICATION 
TO RESTORE STOLEN PROPERTY ous és er yee 
ss, 78,79, 344—-See CusropY oF CIVIL PRISONER ; one 
—s. 144—Scee OFFENCE COMMITTED IN PRESENCE OF 
ABETTOR wie re aes aes Rin ae 
- ——ss. 160,324—See HurRT ... eet see 
8, 192—-See FABRICATING FALSE EVIDENCE se 








ss, 215, 71,380—Sce. THEFT AND TAKING . GRATIFICATION 
TO RESTORE STOLEN PROPERTY 4 ws ee ws 
s.225B—Sce ESCAPE FROM CUSTODY oa ove 











—_—_—-- ss, 299, 300 (2), 304—See MuRDER ase te 

—-s. 300—See MURDER tas ae wie 

—s. 300 {2)—See MURDER ar = awe 
—_—- ss. 300 (2}, 299, 304—See MURDER Sal aes eee 
——___ ——-- ss, 304, 299, 300 (2)—See MuRDER aa oa 
—— ——s. 31)7—See ATTEMPT TO MURDER ee ive eis 
a ——— 85, 324, 160—See Hurt aes pean wed 


————__—— ss, 344, 78, 79—Sce Cusrovy OF CIVIL PRISONER 
——-s. 378--Sce EDIBLE B{RDS’ NESTS — soe : 665 
—ss. 380.71, 215—See THEFT AND TAKING "GRATIFICATION 























TO RESTORE STOLEN PROPERTY ane Stee sé 
——ss, 380, 451—Sec SECURITY TO KEEP THE PEACE, ORDER 
FOR— ies oa ce ae en Z 
$. 390—See ROBBERY Ae axe es ‘ 
s. 415—See CHEATING aes eet oe ise 
—. ss. 430, 23—See MISCHIEF ee Rca Tales 


— s. 441—See CRIMINAL TRESPASS 
- $5, 441, 447-—See CRIMINAL TRESPASS 
———+ —— 5. 442-—-See House TRESPASS ee eas 
—~-~-ss. 447, 441—Sce CRIMINAL TRESPASS we 
——--8s. 451, 380—See SECURITY TOKERP THE PEACE, ORDER 








FoR— a - 
Ss. 480, "482—See “Farse TRADE MARK i aae as 


ss. 482, 480—Sce FALSE TRADE-MARK 
PERFORMANCE OF DECRER, SECURITY FoR—Civil Procedure Code, s. 545, 
proviso (c)—See SECURITY FOR PERFORMANCE’ OF DECREE ese 
PERIOD OF IMPRISONMENT IN DEFAULT OF SxCURITY—Créméinal Proce- 
dure-Code, s. 123—See SECURITY PROCEEDINGS- te 
PERISHABLE GOODS, PACKING OF—onions—Sce DESTRUCTION oF 


CARGO eee vee , vee ane on + eee 
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‘PERSON CONDUCTING GAMBLING IN A PUBLIC PLACE—Bufma Gambling 
Act, s. 10—See GAMBLING {iN A. PUBLIC PLACE, PERSON CONDUCT- 


ING be | Ries ae ive ane ; ae ae 
“PERSON ENTITLED TO WHOLE OR PART OF ESTATE—See LetTTurs oF 
ADMINISTRATION, OBJECT oF— ie $56 Riel 


PERSONAL SERVICE—Service of summons —advert isement in newspaper— 
Civil Procedure The cae 82—See Suit FOR DISSOLUTION oF 


MARRIAGE ao “iat sve me is 
PERSONAL UNDERTAKING—See ‘Sure TO ENFORCE REGISTRATION 
“PERSONATION, PURCHASE OF OP{UMBY—S¢ée CHEATING : oa ers 
‘PERSONS NoT QUALIFIED. To WITNESS SEARCH—ward- headin an in 
Rangoon—See SEARCH BY POLICE OFFICER ® oe ese wae 
“PRTITION-WRITER—degree of formality of document —lawyer— registra- 
tiow —See ORAL AGREEMENT ADDING TO TERMS OF DOCUMENT wae 
PLAINTIFF, SUBSTITUTION oF-—Scé AGENT, SUIT BY— iam : sae 


oINT NOT RAISED IN LOWER CouRTs—Privy Council—practice— See 


Privy COUNCIL ree a8 eae 4 De mae 
‘Potick .AcT, ss 30, 31A—See APPEALABLE SENTENCE IN SUMMARY 


TRIAL ae ess aes ace eee 


Page. 


47 
287 


105 
88 


315 


“Police custopy—See ADMISSION OR CONDUCT oF Two. “oR MORE °. 


ACCUSED PERSONS, NECESSITY FOR ACCURATE REPORT O19 ene am 
‘PoLICE OFFICER, SEARCH BY—Rurma Gambling ° Act, ne28, SS, 6). Spe 
SEARCH BY POLICE OFFICER — us dex agar, cae 
' PotyGamy—Buddhist »Law:: Husband and wife See MAINTENANCE, 


GROUND FOR REFUSING ORDER FOR— “Nee 
_PossEsston—constructive possession— Civil Procedure ° Code, ss. 278, 280, 


146, 


281—Sce QUESTIONS FOR DETERMINATION’ IN INVESTIGATION, oF ' 








CLAIM TO ATTACHED PROPERTY us ais see 
: ~—the ft—Indian sane Code, 5, 578—See, EvIBLE “BIRDS' 
NESTS: fee ove ‘ee oe 


. POSSESSION AT THE TIME OF arracntent-—fraudilent tranusfer— 
fictitious salc—burden of froof—See CLAIMTO . ATTACHED  PRo- 
PERTY hae ues ee wie ay eas 

_POSSESEION OF 1} AND, SUIT FOR—See Sur FOR POSSESSION OF LAND |. 


<POSSESSION OF OPIUM NOT. PURCHASED FROM  GovVERNMENT—illegal 
possessi-n of opium—presumption From evidence-—Opitm Act, ss. 

9 (c), 10. 

The accused was found in possession of three tolas of opium five days 
after his last purchase of that amount recorded on his consumption 
slip. The Magistrate presumed that he must have eonsumed half 
a tola a. Ww, and that therefore the three tolas in his possession 
could not be opium purchased from Government. The defence 
was that accused had consumed only, opium borrowed from friends 
in the meanwhile. 

Held,—that the Magistrateé’s presumption was not justified. 

King-Emperor v. Paw Yan agen 4 as ese 

‘POWER OF COURT TO CANCEL ‘APPOINTMENT OF RECEIVER—refusal fo 


hand over property -to Receiver—inquiry regarding property to be: 


handed over to Reeciver—enfoi cement of order cf |Reciever—iemporary 
infunction—Civil Procedure Code, ss. 108, 492, 493, 503. 

A Court which has passed an order appointing a Receiver in any case 
has power subsequently to hold an inquiry as to whether the order 
should remain in force or not, and if necessary tocancel the order. 

Where a Receiver has been appointed and any person refused to hand 


over property to him, the proper course is for the Court to hold an» 


inqviry as to the possession of the property in question and .as_ to 
whether it is property that. should be handed over to the Recciver,. 
before iSsuing an injuntcion undez section 492, Code of Civil Proce- 
dure, unless it appears that the object of the injunction would be. 
defeated by the delay. ‘ 

Ranganayagiamal v, Mahiali Pillay By eae rT 
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PowzR oF LocaL GovERNMENT To° SPECIFY COURT OF TRIAL OF 
PUBLIC SFRVANT—local juvisdiction—Magist tiie Criminal Pro- 
cedure Code, 1898. ss. 197,597. 

“The Local Government, acting under. section 197 of the Code of 
Criminal Procedure, sanctioned the prosecution. of A, a public 
servant, for an offence committed in Upper Burma, and ‘specified 
the Court of a Magistrate in Lower Burma as that before which 
the trial was to be held. 

Held,—that the Magistrate so specified had power to take cognizance 
of the offence, although it was alleged to have been coinmitted 
within the local jurisdiction of the Judicial’ Commissioner of Upper 
Burma, while the Magistrate’s own jurisdiction. was within the 
limits of the jurisdiction of the Chief Court of Lower Burma. : 

Queen-Empress v. Samavier (1893) LU.R. 16 Mad. 468, Fo Wav 
King-Emperor, Criminal Revision No. 787 of 1905 (unreported) ; 


referred to, 


_  King-Emperor v. Maung Ka es tt 
POWER OF MAGISTRATE To ORDER PROSECUTION OF OF FENDER NOT 


ARRESTED BY POLICE—first information report —final report — 
Criminal Procedure Code, 1898, ss, 157,159, 169, 170,173, 190, ‘1) (e}. 
In a case sent up by the police, the Magistrate acquitted the accused, 
but ordered that another person should be sentup for trial, The 
Magistrate was not empowered under section 190 (2) (c) of the Cri- 
minal Procedure Code to take cognizance of offences of his own 


motion, 


Held.—that the Magistrate, although not so’ empawered, was compe- - 


tent to order the prosecution of any person implicated on receipt of 
the first information report-from the police, and a fortiori after 
having received the final report and having himself examined 
witnesses. : 
King.Emperor v. Nga Po Thin, 2 LB. .R., 146, referred: to. 
Hakin Ally v. King: Emperor wei sie on 
POWER OF MAGISTRATE TO WHOM A CASE JS SUBMITTED FOR RELEASE 
ON PROBATION—Criminal . Procedure Code, ss, 380, eee SECURITY 
TO KEEP THE PEACH, ORDER FOR — ies 
POWER oF MAGISTRATE UNDER 
Copu--See REFERENCE TO SUPERIOR MAGISTRATE rat one 
POWER OF REFERENCE FOR HIGHER PUNISHMENT —Cr imsmal Proce- 
dure Code, ss. 348, 349—See PREVIOUSLY CONVICTED OFFENDER, 
TRIAL OF, BY SECON) CLASS MAGISTRATE ae on oe 
PowER oF Sxssions JupGE IN REVISION—Sce REVISION, POWER- oF. 


SESSIONS JUDGE IN— ue ee 
PowERs oF HiGH CouRT IN REVISION-—See Hes CourRT, “Powers OF, 


IN REVISION. 
PRACTICE-—Privy Counctl-—concurrent finditgs 


eviclencé—See PRiv¥Y COUNCIL’ 
-——Privy Council—point not _paised in lower Courts——See Privy 


of fact—discussion of 





CouNciL hee ou ok ee 
Practice of HicH Court In CIVIL REVISION—Sce HicH Court, PRAc- 
TICK OF, IN CIVIL RBVISION ae ane re as 


FINDINGS or—jud gment —change of Jud ge-—Cival 


PREDECESSOR, 
Procedure Code, ss. 191, 198,—See PRELIMINARY ORDER BEFORE 
COMPLETION OF KVIDENCE a fer nes ee 

PRE-EMPTION, RIGHT oF —See BUDDHIST LAW en ne 

——-—-Sult ForR~—See BuppHisT LAw: CHINESE CUSTOMARY 
Law wee, wee ree cas et eh see 


COMPLETION OF EVIDENCE—fudgment — 


PRELIMINARY ORDER BEFORE 
Procedure Code, 


change of Judge—jindings o if predecessor — Cty wu 


ss. 191, 198, 
The ‘suit was tried in the District Court partly by. one. Judge and 


partly by another, Ina preliminary order the first Judge came to 


SECTION. 380, CRIMINAL “Procepure 
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certain findings, and directed that afer evidence .on certain points 
had been taken, the final decree should take a certain shape. The 
Judge who finished the case varied certain of his predecessor’s 
findings in the final judgment. 

Held, per Fox, C.J.,—that the first Judge had no authority to give 
judgment before the completion of the evidence, and it was for the 
second Judge to give the judgment on which the decree should be 
“‘pased, and open to him to deal with the whole case.: 

Per Hartnoll, J..—that the order of the first Judge did not-have the 
force of a decree, and thatthe decree of the second Judge which 
decided the suit was the decree that was appealable. 

Ma Nyo v. Ma Yauk ie . 


PREMISES, UNINHABITABLE— Sce Garey OF MUNICIPAL COMMITTEE ... 
PRESCRIPTIVE RIGHT To EASEMENT—Sce EASEMENT, ' BASIS: OF 
CLAIM TO— , 


PRESUMPTION AS TO DATE OF pmsincigds peu OF PROOF 


PRESUMPTION. AS TO DEATH~—-See BURDEN OF PROOF aan 

PRESUMPTION FROM DISCOVERY OF. INSTRUMENTS OF GAMING—Burma 
Gambling Act, 1899, ss. 6, 7—See SEARCH 

PRESUMETFION FROM EVIDENCE~—Opium Act, s. 10—See POSSESSION OF 
OPIUM NOT PURCHASED FROM GOVERNMENT 


eee 


eee 


PRESUMPTION OF INTENTION TO AxNOY—Indiun Penal Coute, s. tee 


See CRIMINAL TRESPASS ae 
PRESUMPTION OF MARRIAGE FROM COHABITATION WiTH “HABIT AND 
REPUTE—1alure of repute—customs regarding relations of sexes— 
See MARRIAGE as 
PRESUMPTION REGARDING .. CONTINUANCE oF MORTGAGE—See “EQUITABLE 
MORTGAGE: as =o 
PREVENTIVE SECTIONS —See Nadine PROCEEDINGS ee oe 
bad livelihood—Sce SECURITY PROCEEDINGS eos 


—. habitual offender—Sce SECURITY PROCEEDINGS 


wee eee wee 
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sentence of imprisonment—order for imprisonment in default of 
‘furnishing seeurity—Criminal Procedure Code, 1898, ss. 106, 120, 
123—See SECURITY PROCEEDINGS ae ana wes teeta 


PREVIOUS CONVICTION, PROo¥ oF—Sec FINGER-PRINTS toe aes 
PREVIOUS SANCTION—instit ution of proceedings—Indian Arms Act, 


$, 29—Criminal Procedtire Code, ss, 190, 195—See SANCTION TO 


PROSECUTION er eet re 

PREVIOUSLY CONVICTED OFFENDER, TRIAL OF, BY SECOND CLASS, MAGIS- 

TRaTE--power of reference for higher punishment—Criminal Pro- 
cedure Code, ss. 348, 349, : 

A was tried by a second ‘class Magistrate for an offence for which he 

. was liable, by reason of a previous conviction, to enhanced punish- 


ment under section 75 of the Indian Penal Code. The Magistrate, . 


being of opinion that he was guilty, but that he could not pass an 
adequate sentence himself, referred the case under section 349 of 


the Code of Criminal Procedure to the Subdivisional Magistrate, - 


who sentenced him to two years’ rigorous © imprisonment and a 
whipping. 

Held,--that as the case was one to which section 348 of the: Code of 
Criminal Procedure applied, the Magistrate was debarred from 
_referring the case for higher punishment under section 349. 
King-Emperor v. Hla Gyi, 27 L. B.R., 285, seferred to. 

King-Emperor v. Po Thwe ae ve 
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PRINCIPLES OF TRANSFER OF PROPERTY ACT, APPLICATION oF—Transfer | 
of Property Act, 1882, s. 55 (1) (8) amd (5) (6)—See Renr, Chau . 
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PRINCIPLES OF TRANSFER OF PROPERTY ACT. APPLICATION oF —Transfer 
of Property Act, ss. 58, 67, 68—See USUFRUCTUARY MorTGAGE . 

Privy CouNciL—piactice—concurrent findings of fact—discussion oj 
evidence. 

A, a Mahomedan resident of: Rangoon, who died on May 16th, 1902, 
had executed certain deeds of gift on Apri] 2nd, 1902, by which he 
conveyed to certain of his minor children. and wives a certain 
number of undivided 2,000th shares in certain properties, which 
comprised shares in Companies and freehold property in Rangoon. 
It was contended that these deeds were invalid on two main grounds, 
firstly because they had been executed during a‘ “death illnese ” 
under pressure of the sense of the imminence of death, and secondly 
because such gifts were forbidden by the law of mushua. 


On the first contention there were concurrent findings of the original _ 


and the first appellate Courts to the effect that although A’ was 
il! at the time of the execution of the deeds, cath was net then 
imminent, 

Hcla,—that it would be inappropriate that the Privy Council, in 
reviewing concurrent judgments ona pure question of fact such as 
this, should de-discuss the evidence in detail ; and that the findings 
of the lower courts were justified. 

The doctrine of mushea, on which the second contention was based, 
prohibits gifts of undivided shares of what is divisible. 


-Held,—that, assuming the doctrine to apply to the succession of 
Mahomedan resident in Rangoon, it ought not to be applied to 
shares in companies and to freehold property in a great commercial 
town, in view of the very different subjects: of property to which it 
applied in its origin. 

Sheikh Muhummad Mumtaz Alimad v, Zubaida Jan, (1889), 161. A. 
205, followed. 

Mussumat Labbi Bee Bee v. Mussumdt Bibhuir Bee Bee, 6 N.W.P. 
H.C.,159 ; Hassarat Bibi v. Golam Jaffas, (1898). 3 C.W.N., 57; 
Nawab Umjad Ally Khan v. Mussaumat Mohumdee Begum and 
Mussumat Nawab Begum, Afzul Muhul and others, (1867) 11 
Moore LA., 517 ; Ameerconissa Khatoon v. Abedoonissa Khatoon, 
(1874) L.R.2 LA., 87 ; Mullick Abdool Guffoor v. Muleka, (1884) 
I.L.R. 10. Cal., 1112 ; Mahomed Buksh Khan v. Hosseint Bibi, 
(1888) LL.R. 15 Cal., 684, p. 701 ; Baker Ali Khan v. Anjuman 
Ana Begamt, (1903) 7 C.W.N,, 465.; "Abdul Fata. Mahomed Ishak v 
Russomoy Dhur Chowdhry,. ( 1894) 22 1.A., 76, p. 86; Ranee 
Khujooroonissa v. Mussamut Ronshun Jehan, (1876) LR 3 LA. 
291 ; Fatima Bibee v. Atmad Baksh, (1903) I.L.R. 31 Cal., 319; 
Ebrahimbhai v. Fulbat, (1902) Li. R 26 Bom., 577; 5 [referred to, 

Ebrahim Goolam Ariff v. Saiboo = aK as 

—— ——practice—point not raised in Lower Courts. : 

Where it was urged that one of the issues framed in the suit was 
susceptible of a wider construction than had been given to it in the 
lower Courts, but where the parties themselves, by their conduct in 
the case, had construed it in the narrower sense, the Privy Council 
refused to entertain a question arising under the wider construction, 
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Spee he ee ——_——_—~s, 23, CHAPS. VI, VUI—See 
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INHERITANCE ae aes res ae vee 
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RELEASE ON— Criminal Procedure Code, ss. 380, 562—See SrcurRiTy 
TO KEEP THE PEACE. ORDER FOR— ... es oes es 
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PROCEEDINGS BEFORE CourtT—basis of decision in -luwd acqutsition—See 
BaSIS OF DECISION IN LAND ACQUISITION PROCEEDINGS BEFORE 


CouRT 
PROCEEDINGS, VALIDITY Oitinenorcactent adverse: possession—See 


DECISION OF BOUNDARY OFFICER AS A BAR To. SUBSEQUENT CLAIM. © .., 

PROCESS FOR RECOVERY OF REVENUE, IssuUB oF—S¢ée IssuE. OF PROCESS 
FOR RECOVERY OF REVENUE ig 

- PROCLAMATION—iaterial irregularity in execution. sale—wrong Hines 

_ See EXECUTION- SALE, MAYERIAL IRREGULARITY IN— wl ea 

PROFESSIONAL MISCONDUCT, CHARGE OF-——See ADVOCATE gis ve 


PROFESSIONAL SERVICKS—ca pacity of advocate to sue or be sued in connec- 
tion with—See-ADVoCATE, CaPAcity oF, TO SUE OR BE SUED IN 





CONNECTION WITH FROFESSIONAL SERVICES. aR ; ee 
PROMISSORY NOTE—See INSTRUMENT Roce vee 
———  -— EXECUTION OF FRESH—renewal-—presumption regard- 

ing continuance 9f mort gage—See EQUITABLE MORTGAGE oe — 


—— LIABILITY ON !NEGOCIATED-——-See INSCLVENT DEBYOR 
LOAN ON, WITH DEPOSIT oF TITLE-DEKDS— See 








EQUITABLE MORI GAGE ain see hak Bee eae 
. PRoor—value of evidence~ Evidence Act, 1872, ss. 155, 157. —See 
ADVOOATE wae sae aa tah I 


’ PRooF. oF dnsecions uniting) ludian Evidence Act, 1872, $s. 21, 35— 
See Laxp RECORDS REGISTER IX, PRooF oF ENTRIESIN-- .,., its 
PRooF oF ADULTERY—evidence—See SUIT FOR DISSOLUTION: oF MARRI 
AGE... ae see Ae ae 


PROOF . oF ENTRIES IN, LAND’ RECORDS REGISTER IX—See Lanp 

REcORDS REGISTER EX, PRoo¥ OF ENTRIESIN—  ... Me es 
‘PROOF OF KEITIMA ADOPTION-—See BuDpDHIsST LAW : ADOPTION .., cea 
PRoor ‘or PR REVIOUS CONVICTIONS—Sce FINGER-PRINTS _ ae aang 


PROPER PERSON TO “ADMINISTER ESTATE oF BuRMaN BuppHist—See 


ADMINISTRATION OF 
OF ADMINISTRATION, OBsECT OF— ne ane 
PROPER TIME FOR GRANT OF LETTERS oF ADMINISTRATION —Sce LEttEeks 


OF ADMINISTRATION, OBJECT OF—. -... eee nee eee 


_ PROPERTY ACQUIRED DURING SKCOND MARRIAGE CLAIM OF CHILDREN OF . 


DIVORCED COUPLE To— See BUDDHIST Law : INHERITANCE ba asa 
PROPERTY INHERITED BY FATHER AFTER FIRST AND BEFORE ‘SECOND 
MARRIAGK, SHARE OF CHILD OF DECEASED FIRST WIFE IN—Sce 
Buppuist Law ; INHERITANCE oe a site ats 
PROPERTY INHERISED BY MOTHER, SHARE OF ELDEST DAUGHTER IN— 
See BuDDH st Law .. INHERITANCE | 
PROPERTY INHERITED DURING -SECOND . MARRIAGE, 
DECEASED FIRST WIFE IN-—-Seé BUDDHIST Layy ; 
PROPERTY TO BE HANDED OVER TO RECEIVER, 
POWER OF COURT TO CANCEL APPOINTMENT OF RECEIVER... 
PROSECUTING APPEAL IN WRONG’ COURT, TIME SPENT IN—See Limita- 


TION OF APPEAL |... ite as 
PROSECUTION— Burma AMunieigel Act, s. 180—See Municreat SOMMER) 


ORDER OF — ane ne sae ea 
PROSECUTION OF OFFENDER Not ARRESTED .BY POLICE, 
MAGISTRATE TO ORDER—See POWER oF MAGISTRATE TO ORDER 
PROSECUTION OF OFFENDER NOT ARRESTED BY POLICE gree Bas 
PRosgecution, REvIsion oF CIVIL Court's | » ORDER FOR—See Hien 
CourRT, POWERS OF, IN REVISION - on ee 
PROVINCIAL SMALL Cause CoURTS Att eee SMALL CAUSE CouRTs Act 
PAUPER RESPONDENT RAISING © 


" Suare. OF CHILD OF 


INQUIRY REGARDING—See_ 


PROVISIONS FOR PAUPER APPEAL—-Sce 
OBJECTION To DECREE ON APPEAL ey 


see 
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PUBLIC seRVANT, POWER oF LOCAL GovERNMENT TO SPECIFY CoURT: 


OF TRIAL oF—See Power oF LocaL GOVERNMENT TO SPECIFY 
CouRT OF TRIAL OF PUBLIC SERVANT aes is see 
PURCHASE-MONEY, RETENTION OF, AGAINST INCUMBRANCHS—See RENT, 
CLAIM FOR, SUBSEQUENT TO CONTRACT OF SALE en ‘ 
PurcHAsE OF UPIUM BY PERSONATION—Seé CHEATING Sa ae 
pwk—music and dancing—anycin-twé—Lower Burma Village Act, 
s, 13A. : 
The accused held an entertainment described as an anyein-pweé, at 
which two of the village girls danced and music was played. 
Held,—that in the absence of a special notification under clause (3), 
such an entertainment is nota pwé within the meaning of section 
134 of the Lower Burma Village Act, 1889, as amended by Burma 
Act II of 1904, 
King-Emberor v. Nga Pyu ees a 
- PYATBAING—?Toof of admission—Thdiak Evidence Act, -1872; ss. 21, 
35—See LAND RECORDS REGISTER IX, PROOF oF ENTRIES IN—- aie 
PYAUNGCHI—illegal fossession—See OPIUM tee ts oot 


Q A 


QUESTION FoR CiviL Court—Indian Contract Act, 1872, .s. 178—See 
ORDER FOR DISPOSAL OF PROPERTY BY CRIMINAL Court 
QUESTIONS FOR 
ATTACHED PROPERTY—osSession—constructive possession—Civii Pro- 
cedure Code, ss. 278, 280, 281. 
The points for determination in an investigation under section 278 of 
the Code of Civil Procedure, into a claim to attached property, are 


questions of possession only. If the claimant is found to be in . 


possession, the only other question that can be considered is whether 
that possession is really on account-of or in trust for the judgment- 
debtor or not. ‘ 

The possession in question may be cons‘ructive possession. 
Bazayet Hossemm v. Doolt Chund, (1878) IL.R. 4 Cal, 402, 


referred to. 

Chidambara Patter v. Ramasamy Pattey and others, (1903) ULL.R, 
27 Mad., 67; Monmohiney Dassee Vv, Radha Kristo Dass, (1902) 
LL.R. 29 Cal, 543; San Tun Pru v. Mi Ani Me, 1 L.B.R, 
180; P. R. A. C. T. Kadappa Chetty v. Shwe Bo,2 L.B.R., 152, 
at page 158 ; followed. 

Po Kya v. Lutchminappian Chelty*° wee wee “3 
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DETERMINATION IN INVESTIGATION OF CLAIM Toa. 


43 
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132 


289 


RatLtways Act, 1890, s. 101—See DIsoBEDIENCE QF RAILWAY RULES 139, 350, 353 


RAILWAY RULES, DIsoBEDIENCE oF—See DIS»BEDIENCE OF RAILWAY 


RULES . : abe aes 
RANGOON POLICE Act— See PoLice Act. 


REASON FOR NON-APPEARANCE OF PLAINTIFF—See GROUND FOR SETTING 


ASIDE DISMISSAL OF SUIT FOR DEFAULT ton 
REASONS FOR ORDERING FURTHER INQUIRY —See_ "REVISION, " PoWER OF 
SESSIONS JUDGE IN— cs 


RECEIVER, ENFORCEMENT OF “ORDER “OF—See POWER oF “Court To 


CANCEL APPOINTMENT OF RECEIVER ae 
INQUIRY REGARDING PROPERTY TO BE HANDED OVER To. 


‘See PowkR OF COURT TO CANCEL APPOINTMENT OF RECEIVER 
—~— POWER oF COURT To CANCEL APPOINTMENT OF Sce _PowER 


OF COURT To CANCEL APPOINTMENT OF RECEIVER ea 
REFUSAL TO HAND OVER PROPERTY To—Sce “Powrr OF 


CoURT TO CANCEL APPOINTMENT OF RECEIVER . 


29 














139, 350, 353 


221° 
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RECOVERY OF POSSESSION FROM BENAMI PURCHASER—See BENAMI SALE 
TO DEFRAUD INCUMBRANCER oe eat 
RECOVERY OF REVENUE, IssUE OF PROCESS: FoR—See Issue oF PROCESS 
FOR RECOVERY OF REVENUE . 
REDEMPTION, SUIT For—apflication for’ possession-—execut ion of decree 
Limitation Act, 1877, Schedule Il, eriides 178, 179—See Morr- 
GAGE DECREE 
REFERENCE BY BENCH OF MAGISTRATES. ‘To SUPERIOR MAGISTRATE’ FOR 
HIGHER PUNISHMENT~—reference Of a case tried -summarily— 
Criminal Procedire Code, 1898, ss. 346, 349. : 
Section 349 of the Code of Criminal Procedure does not authorize a 
bench of Magistrates to refer a case for higher punishment to a 
District Magistrate or Subdivisional Magistrate. : 
King-Ekiperor v. Jalal. Khan bie fn aa EHS ce 


REFERENCE BY SUBORDINATE MAGISTRATE, SENTENCE siege APPEAL 


REFERENCE FOR HIGHER PUNISHMENT, POWER oF—Criminal Prece-. 
dur: Code, s8. 348, 349—Scee PR&VIOUSLY COXVICTED OFFENDER, 
TRIAL oF, BY SECOND CLASS MaGIsTRATE we as 

REFERENCE oF A CASE TRIED SUMMARILY--See REFERENCE BY BENCH oF 
MAGISTRATES TO SUPERIOR MAGISTRATE -FOR HIGHER PUNISH- 

REFERENCE To SUPERIOR MagrstraTr—fowsr of Magistrate wmder 


section 380, Criminal. Procedure. Cole—disposal of case—Criminal 


Procedure Code, 1898, ss. 380, 562. 
A second class Magistrate’ found the accused guilty of -an offence 


under section 325, Indian Penal Code, and submitted the proceed- 


ings to the District Magistrate under the proviso to section 562, 
Code of Criminal Procedure. The District Magistrate returned 
the cage to-the second class Magistrate, pointing out that section 
362 could not be applied. 

Held,—that the District Magistrate: s action was illegal, in’ view as the 
terms of section 380, Code of Criminal Procedure, 

Queen-Emfress vy, Nga Khan, 1 L.BR. 124, referred to. 
King-Emporor vy. Abdul Lal Shein ae sa 
REFUND OF COMPLAINT AND PROCESS FEES-- complaint of illegal seizure 
of catile—Court-fees Act. 1870, 8. 31—Caitle Trespass Act, 1871, 
s. 20. 

The direction contained in section 31, Court fees Act, for the refund of 
complaint and process fees in case "of conviction applies to camplaints 
made under section 20, Cattle Trespass Act, of the illegal seizure or 
detention of cattle, ; 

King Eniperor Vv. Tha Nyo U and Shwe Cun U ike eas 

REFUSAL OF THNDER~« See TENDER OF DEBT BEFORE ACTION aie 


REFUSAL OR NEGLECT TO COMPLY WITH REQUISITION OF HHANDMAN— 
order of heudman—tfailure to pay yevedme  demauded—criwinal 
offence—Lewer Burma Village Act,’ 188 s 2 (2) -Bursia Land 
and Revenue Act, 1876. . 

The accused were n of their village, on the 
request of the circle fiugyi. to pa * capitalion-tax at a certain 
place. ‘This they failedio do.and they were consequently convicted, 
under section 9 (2) cf the Lower Burma Village Act, of having 
neglected to comet with the headman’s requisition. 

Eela,—that the provisions.of this section do not ap to the failure 
of a villager to pay revenue demanded irom him, the coercive 
procedure for enforcing payment being prescribed in the tenn” and 
Revenue Act. - 

Kin:-Empe or v7 Lu Pe Pees oe eas ys 

REFUSAL TO HAND OVER PROPERTY. TO Recxrver-——See POWER oF COURT 

TO CANCEL APPOINTMERT OF RECEIVFR ° nts nina : 


REFUSAL TO LIVE WITH HUSBAND AND SECOND wire—See MAINTEN- . 
ANCB, GROUND FOR REFUSING ORDER FOR—- Ares ree 
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REFUSING TO FILE AWARD, ORDER—See DECREE aay fen 
REGISTERED DELD, SALE BY—verbal sale—Seeé SALE BY REGISTERED DEED 
REGISTERED INSTRUMENT, EFFECT oF—Transfer of Proferty Act, s. 54— 


—Ste SALE OF IMMOVEABLE. PROPERTY awe 
REGISTRATION—degree of formaiity of doctment—peistion- writer— 
lawyer - See ORAL AGREEMENT ADDING TO TERMS OF 1OCUMENT sie 
REGISTRATION Act, 1877, ss. 17, 23,34, 49, 73, 77—See Suit To 


ENFORCE REGISTRATION ; ee Ae: ie = 
- 8. 48—-See SALE BY REGISTERED DEED 

_ 8. 49—See UNREGISTERED MORTGAGE BOND 

WITH PERSONAL UNDERTAKING IMPLIED tes ae ete 

REGISTRATION, ‘SUIT To ENFORCE— See SUIT TO ENFORCE REGISTRATION 

RELATIONS OF SEXES, CUSTOMS REGARDING— —presumption of marriage 

from cohabitation with habit and gps ao ie of repute—See 


MARRIAGE ea * was wah ais 
RELEASE ON PROBATION, Power OF MAGISTRATE “To WHOM A CASE IS 
SUBMITTED FOR-Creminal Procedure Code, ss. 380, 562—See 
SECURITY TO KEEP THE PEACE, ORDER FOR— aes aes 
RELEASE ON SECURITY—suspenston of sentence of ‘niprisonment in 
default of payment of saieimniacieass Procedue ‘Code, 1898, Ss. 
388 (1)—See FINE oes ae Pin: 
RELIGIOUS PURPOSES, Trust “yor—Crwil Procedure Code, s. 539—See 


TRUST FOR RELIGIOUS PURPOSES see 














RELIGIOUS TRUST : MAHOMEDAW Law—See MAHOMEDAN LAW ; RELIGI- 


OUS TRUST one see as. eee tee 
REMAINING ON ANOTHER'S PROPERTY AFTER CONVICTION FOR TRESPASS 


—Sce CRIMINAL TRESPASS me wk aa 
REMOVAL UF ATTACHMENT—See SALE oF PERISHABLE “PROPERTY UNDER 


ATTACHMENT DURING PENDENCY- OF APPLICATION FOR REMOVAL . 


OF ATTACHMENT eee wee 





S. 278—Sze MoRrivGAGE DECKER ive ae = ree 
RIGHT OF SUIT INDEPENDENT ‘oF ORDER 


ON APPLICATION FOR—See Suit To ESTABLISH RIGHT TO ATTACH 
PROPERTY : 3 ve 
RENLiaL—evecution of fresh bro issory-note—-presumption regarding 
continuance of mortgage—Sce EQuiTABLE MORTGAGE ip? vais 


RENT, CLAIM FOR SUBSEQUENT TO CONTRACT oF SALE—contract of saée 
of incuimbered property—auty of seller to discharge scumbrances—- 
retention of purchase-mouey against incumbrances-—appitcation of 
principles of Transter of Property Act,—Transfer of Prope:ity. Act, 
1882, s. 55 t1) {g) and (5) (0). 

A rented and occupied a house owned by B at Thayelmyo. 1B agreed 
to sell the house to A free of incumbrances for Ks. 2,000. Rg. 100 
was paid by A as earnest-money, and the balance was to be paid 
on execution >f the deed of sale. There were certain mortgages on 
the house, anovnting to.morethan Rs. 1,900,. B failed to clear 
these off, andthe balance of the purchase money remained unpaid. 
Atthe end of nearly two years, B sued A for revt from the time of 











the contract of sale, although no agreement was made that rent 


should be so payable. 
Heid,—ithat athough section 55 of the Transfer of F Pr roperty Act was 


notin force at Tha yetinyo, its general principles should be applied; 

- that therefore, as the house was sold free from incumbrances, it was 
B's dityto discharge the mortgages, and that as-hgsfailed to do 
this A was entitled to retain the amount due on tH€m out of the 
purchase-money ; and consequently that B himself was responsible 
for the non-payment of the purchase-money, and could not claim 
rent. 


H. Mc Donald v. C. B. Wuilis aoe sk. Mage ‘a 


--APPLICATION FoR—Civil Procedure Code, ° 
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REPAYMENT OF ADVANCE, EMPLOYER'S RIGHT TO-—-See BREACH OF 

CONTRACT eee 270 
REpcy, PROSECUTOR's RIGHT “OF document put in evidence by defence 

durine cross-examinalion of prosecution-witness—evidence adduced 

by acceused—Criminal Procedure Code, ss, 289, 292. 

In a Sessions trail before the Chief Court, a copy of a newspaper was 
handed for reference to one of the prosecution-witnesses during 
crogs-examination by. the counsel for the defence, and was thereupon 
admitted in evidence. k 

Held,—that the prosecutor .was entitled to reply wader section 292, 
Criminal Procedure Code. : 
Queen Empress v. Venkatapathi, (1888) LLR. 11 Mad. 339; 

Queen-Empress v. Hayfield, (1892 ILLR 14 All, 212 5 Queens- 
Empress vy. Moss, (1893) 1, ue 16 All.. 883 followed. 
King-Emperoy v. Stewart, (1904) LL.R. 3 Cal., 1050, referred to, 
King-Emperor v, H. Manual ane Gurkiyah ... a pe 5 
REPORT BY SUPERINTENDENT OF VACCINATION—Vaccination Act, 1880, 

S. [8ueSee COMPLAINT aN 98 Sie a a 12 
REPRESENTATIVES OF DECEASED bation See PARTNERSHIP see 99 
REPurE, NATURE oF —preéstiinption of marriage from cohabitation with 

habit and repute—See MARRIAGE Boe eve ae 175 
REQUISITION OF HEADMAN, REFUSAL OR NEGLECT To COMPLY, WITH— 

Seé REFUSAL OR.NEGLECT TO COMPLY WITH REQUISITION OF HEADMAN 150 
Res supicata-See Criminad! Procedure Code, s. 403—Sce DIsMissaL oF 

APPLICATION FOR MAINTENANCE NO BAR TO SUBSEQUENT ORDER oe 337 
RESPECTABLE INHABITANT OF  LOCALITY-—Craminal _ Procedure Code, 

1898 5. 103--See SEARCH BY POLICE OFFICER — au 213 
RESPONSIBILITY, oF STATION- MASTER—See DisOBEDIENCE OF RAILWAY 

RULFS wes ey te aie is 139, 350, 353 
“RESPONSIBILITY oF _ STEAMSHIP Con PAN nshipping—Sed DustRucTION 

OF CARGO oe ae we ee Sus én 334 
RESTITUTION OF PERSON IM POSSESSION OF PROPERTY SEIZED BY 

POLICE,—-See DisposaL oF PROPERTY SEIZED BY POLICE, Maais- 

TRATE’S ORDER FOR— is cue an 14 
RETENTION OF PURCHASE-MONEY AGAINST INCUMBRANCES_-Sce RENT, 

CLAIM FOR, SUBSEQUENT TO CONTRACT OF SALE 224 
REVENUE DEMANDED, FAILURE TO PAY—cr minal offence—Lower 

Burma Village Act, 1889, s, 9 (2)—See REFUSAL OR NEGLECT TO 

COMPLY WITH REQUISITION OF HEADMAN, ee me 150 
REVENUE, ISSUE OF PROCESS FOR RECOVERY or—See ISSUE OF PROCESS 

FOR RECOVERY OF REVENUE « eae 103 
Revision, Duty oF HIGH Court IN—-Sce Hic | “Courr, ‘Dury OF, IN 

REVISION. 

Se Criminal Procedure Code, s. 439. 

—See HIGH Court, DuTy OF, IN REVISION as eh ae 315 
REVISION OF CIVIL CoURT'S ORDER. FOR PROSECUTION—See Hicu . 

CouURT, POWERS OF, IN REVISION , ooo 339 


REVISION, POWER oF HicH CoURT IN-See Hicn “Court, POWERS oF, 
IN REVISION, 

—— POWER OF SES8I0ONS JUDGE In—further ingbry—spect fying 

elass of Ma gisivate to hold furjher inguiry—reasous for ordering 

further inquiry.—Criminal Procedure Code, 1898 s: 437, 

The Sessions Judge acting under section 437 of the Code of Criminal 
Procedure diregted the District Magistrate,: by: himself or by a 
Special Power“Magistrate subordinate to him, to hold further 
inquiry in the case of an accused person who had. been discharged 
by a Township Magistrate. The accused was subsequently 
convicted by the Senior Magistrate, and on appeal it was contended 
that the Sessions Judge should not have ordered further inquiry by 
@ Magistrate otber than the Magistrate who had discharged the 
accused, 





INDEX. 


Held,—that the Sessions Judge’s order was a legal and proper one. 

It was further contended that the Sessions Judge had not given reasons 
for his order. The words used by him were: “ I have translated 
and considered the whole of the evidence onthe record, and the 
conclusion to which t have come is that there must be further 
inquiry.’ 

Held,—that these words showed ample reasons for the order, and that 
it would have been improper for the Sessions Judge to comment on 
the evidence in detail. 

Queen-Empress vy, Amir Khan, (1885) I.L.R. 8 Mad., 336 ; Chundi 
Churn Bhuttacharjea v, Hem Chunder Banerjea, (1883) LL. R. 10 
Cal., 207 ; King-Emperor v. Po Yin, 3 L.B8.R., 97 ; referred to. 

Nagendra Nath Sen v. Korb, 8 C.W.N., 456, distinguish. 

Tun Win v. King-Emperor 


REVIVAL OF PROSECUTION IN REVIsion—further inquiry—com plet ior 


of revived proceedings—Criminal Procedure Code, s, 437. 

When a prosecution is revived by an order in revision under section 
437, Criminal Procedure Code, the trial must be brought to a con— 
clusion bythe Magistrate holding the revived inquiry in the same 
way as if the case had been originally instituted before him. 
Queen-Empressv. Papadu, (1884) L.L.R. 7 Mad., 454, follows. 


King-Emperor y. Hein Kwiing re 


_REViveD" PROCEEDINGS, COMPLETION or—See REVIVAL or PROSECU- © 


TION IN REVISION a one one 


RIGHT OF APPEAL BY porauieeesiies AGENT, SuIT BY— aKe 
RIGHT OF APPEAL OF ACCUSED CONVICTED AT JOINT TRIAL—Sce 


APPEALABLE SENTENCE ves eee wee, 
RIGHT OF OWNER TO RECOVER POSSESSION FROM "BENAMI PURCHASER — 

See BENAMI SALE TO DEFRAUD INCUMBRANCER ... ees aes 
RIGHT OF PRE-EMPTION—See BUDDHIST LAW sa. sea 


RIGHT OF SUIT INDEPENDENT OF ORDER ON APPLICATION FOR REMOVAL 
Of ATTACHMENT—Sce SvIT To ESTABLISH ‘RIGHT TO ATTACH FRO- 
PERTY “é ee ee 

RIGHT oF wipow TO PISPOSE OF FAMILY PROPERTY SUBJECT To 

' CHILDREN'S RIGHTS OF PRE-RMPTION —See BuppDHist LAW 

RIGHT TO ATTACH PROPERTY, SUIT To ESTABLISHED—See SviT TO ESTAB- 
LISH RIGHT TO ATTACH PROPERTY 

RIGHT TO SUE STRANGER TO TRUST— heir of trustee-Civil Procedure 
Code, s. 539—See TRUST FOR RELIGIOUS PURPOSES 

RoBBERY— theft —causing hurt to effect escape—Iudian Penal Ga: Te, Ss. 390. 

A stéle some rice from a house. While carrying’ it away he was 
seized by B. He thereupon dropped the rice and then stabbed 
B with a knife. He was convicted of voluntarily causing hurt in 
robbery, under section 394, Indian Penal Code, and appealed to 
the Chief Court. 

Held,—that-as A dropped the rice before stabbing B, he could not 
have caused the hurt for the purpose of carrying away the rice and 
his offence was therefore not robbery... The conviction was altered 
to one oftheft after making preparation for causing hurt. under 
section 382, Indian Penal Code, and of voluntarily causing hurt with 
a knife under section 324, Indian Penal Code. 

Nea Paing v. King-Emperor . eas vee 


Ss 


SaLz BY REGISTERED DEED—verbal sale—nolice, equitable ockrenes of— 
specsfic performance—Indian Registration Ach, 1877, s.. 48—Shecific 
Relief Act, 1877, s. 27. 

A sold to B by a registered deed land which he had already sold 
verbally to ©. At the time of the second sale B had notice of the 
previous verbal saieto C. C sued both A and B for either the land 
or the return of his money. 
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Per Hartnoll, J.—When security to keep the peace is ‘demanded. 


under section 106 of the Code of Criminal Procedure, an order 
should be passed at the time of sentence for the accused's detention 
in simple imprisonment unless he shall have given the security on or 
before the expiration of his substantive sentence of imprisonment, 
Queen-Empress > vy. Harilal, Ratanlal’s Unreported Cases, 432; 
Queen-Emprcess v, Pandu Khandu, Ratanlal’s Unreported Cases, 
774; referred to. 
Queen-Empress v. Saing Gyi, P.J.,L:B., 245, dissented from. 
King Empsror v, Tha Hlaing ae 


ECURITY PROCEEDINGS—frcvent ive pa tee on : bivicad recorded 
by predecessor—security for more than one ycar—subniissior ‘of 
proceedings to Sessions Judge—order of Sessions Judge—period of 
imprisonment tu default of security—Criminal Procedure Cude, 
1898, ss. 118, 123, 350. 
When a Magistrate makes an’ order under sectio 118 of the Criminal 
- Procedure Code requiring an accused person to give security for 
more than one year, the Magistrate himself has no power to pass 


any order for imprisonment in default of the security being given. . 


He can only issue a-warrant for the detention of the accused pending 
the orders of the Sessions Judge. 


The proceedings in.such a case are not laid before the Sessions Judge- 


for confirmation of an order, but for the purpose of his passing an 

order himself under section 123 (3) of the Criminal Procedure Code. 

The period for which imprisonment in default of giving security is 

ordered must coincide with the period for which ney is 
demanded, 

* King- -Emperor v. Myat Aung ; ie rl, eae eo.) Ban 

SECURITY, RELEASE ON—suspension of. "sentence of. imprisonment in 

default of payment of eB iia! Procedure Cocle, 1898, s. 388 (1) 

—See FINE ae or gic 


SECURITY TO KEEP THE PEACE, ORDER Pobolende freonbosig breach 
of the feace—housé-trespass with intent fo commit. theft—power of 
Ma,vistrate to whom a case is submitted for release on probation— 
ig ay Procedsre Code, ss. 106, 350, 562—lndian Penal Code, 

*80, 451... - 

"acne: -treepass with intent to commit theft is not an offence involving 
a breach of the peace, and consequently a person convicted of that 
offence cannot be required to execute a bond for keeping the peace. 


Qu@re.—Can a Magistrate to whom a case is submitted under the . 


proviso to section 562 of the Criminal Procedure Code pass, under 
section 380, any order other than a sentence or an order for release 
on probation ? 

Morali v. King-Emperor 


SEIZURE OF MONEYS IN COMMON GAMING-HOUsSE—entry~~forfedture— - 


Burma Gambling Act, 1899, ss. 6, 11, 12, 15. 
There is no provision in the Burma Gambling. Act empowering any 
person to seize moneys found ina common gaming-house which is 
sot entered under the provisions of section 6, nor authorizing a 
Magistrate to order that moneys so seized shall be forfeited. . 
Ak Shee v. King-Emperor, 3 L.B.R., 229, referred to. 
Po Ala v,. King-Emperor 
SELLER, DUTY oF, TO DISCHARGE er ae é@ RENT, RL FOR, 
SUBSEQUENT 70 ‘CONTRACT: OF SALE (' 
SENTENCE—Sce OWNER OF COMMON GAMING HOUSE TAKING ‘PART IN 
G'MBLING ~ ae ise isa 
_ transportation ee émpr Re unienl-solines dupishiatin with 
iess Phan seven years’ imprisoument-—Indian Penal Code, s, 59. 
The accused were sentenced tu seven years’ transportation under 
section 307, Indian Penal Code, and-to three years’ transportation 
under section 440, Indian Penal Code. 
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277 
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Held,—that the sentence of transportation under section 440, Indian 
Penal Code, wasillegal, because (1) section 59, Indian Penal Code, 
isnot applicable inthe case of offences punishable with less than 
seven years’ imprisonment, and |2) in cases where section 59, Indian 
Penal Code, is rightly applied, no.sentence of less than seven years’ 
transportation for each offence can be passed. The sentence of 
three years, transportation was altered to one of three years’ 
imprisonment, 

Queen- Empress v. Gour Chunder Roy, 8 Suth, W.R., 2, followed. 

San Da v. King-Emperor mee 
SENTENCF, APPEALA\BLE, AT SUMMARY TRIAL—See APPEALABLE SEN- 
TENCE AT SUMMARY TRIAL es Pe P ie 
SENTENCE OF IMPRISONMENT, COMMENCEMENT OF—Sce “COMMENCB- 
MENT OF SENTENCE OF IMPRISONMENT Hiss Pee we 
a —DATE OF  COMMBNCEMENT oF—Se¢ 
DATE OF COMMENCEMENT OF SENTENCE OF IMPRISONMENT im 


SENTENCE OF IMPRISONMENT IN DEFAULT OF PAYMENT OF FINE, SU8- 
PENSION OF— Criminal Procedure Cede 1898 388 (1:—Sce Fine eee 

SENTENCE ON REFERENCE BY SUBORDINATE MAGISTRATE—Criminal 
Procedure Code, s8, 349 408—See AvPRAL  - ave ; bie 

SEPARABLE OFFENCES—Sré OWNER OF COMMON GAMING HOUSE TAKING 
PaRT IN GAMBLING a oes 

SERVICE OF sUMMONS—?- ‘rsonal service advertisement mn pewstaper — 
Civil Procedure. Code $s. 8%8—Scé SUIT FOR DISSOLUTION OF 
MARRIAGE - on . in wae ese 

SESssions JUDGE, PoWER, oF IN REVISION--Seé€ ReVISION, POWER oF 
SESSIONS JUDIGE IN— eee vi 

Sa o———= SUBMISSION OF PROCEEDINGS ro-—Crimunal Procedure 
Code s. °133 (3:—See SECURITY PROCEEDING ; ie ; 

SETTING ASIDE DISMISSAL OF SUIT FOR DEFAULT, GROUND FoR— —Civil 
Procedure Codc, 5. 103-—See GROUND FOR SETTING ASIDE DISMISSAL’ 
OF SUIT FOR DEFAULT Shes aed , at 

SHARE CLAIMED BY PLASNTIFF—Sce ADMINISTRATION SUIT ae 


SHARE OF CHILD OF DECEASED FIRST WIFE IN PROPERTY INHERITED BY 
FATHER AFTER. FIRST AND BEFORE SECOND MARRIAGE—-See Bub- 
DHIST LAW : INHERITANCE - ae son ans so 

SHARE OF CHILD. OF DECEASED FIRST “‘VIFE IN PROPERTY -INHERITED | 
DURING SECOND MARRIAGE—S.¢ BuppHisT Law : INHERITANCE ‘ 

SHARE OF ELDEST DAUGHTER IN PROPERTY INHERITED BY MOTHER— 
See Buppuist Law : INHERITANCE ws ane on 

_ SHARE OF MISSING ‘HEIR—Mahomedan Law—See ARBITRAIOR'S AWARD . 


Suippinc—responsibility of dion suai company —See Dikanneen 


























OF CARGO Ags ads 
SMALL ‘CAUSE CouURTS ACT, ’s. 25—See “Hicu Court, PRACTICE OF, IN 
CIVIL REVISION ap oa 
Speciric PERFORMANCE—See SALE BY REGISTERED DED oe a 
- —Specific Relief Act, 1877, s. 18 (c)—See Con- 
TRACT OF SALE OF INCUMBERED PROPERTY a eae vs 
SPpecrFIc RELIEF AcT, 1877, s. 18 (c}—-See CoNTRACT OF SALE OF 
INCUMBERED PROPERTY oes . 


~———s, 27—See SALE BY REGISTERED DEED «. 
s. 42--See Suit FOR .DECLARATION OF 























TITLE TO ATTACHED PROPERTY 





s.42—See SuiT-To ESTABLISH RIGHT To 








ATTACHED PROPERTY  ... vee, ee ng 
SPECIFIC TITLE—defence based on alternative. title—gift—adverse 
possession— See SUIT FOR POSSESSION OF LAND wee 
SPECIFYING CLAsS oF MAGISTRATE To HOLD FURTHER INQuIRY—Seb 
REVISION POWER OF SESSIONS JUDGE IN— 108 aes 


Stamp Act, 1899, ScuepuLE I, ArTicLEs 1, 5, (b)—See’ Acknow.spe- 
MENT oon ainie: cee ane ter : vee 
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~—consequential relief Crvil Procedure: Code, s, 278— —Sfecific Relief i 


Act, 1877 8. 42, 


Page 
Sramp Act, 1899, ss. 2 (2) (3), 67, SCHEDULE I, ARTICLE 13—See BILL 

oF EXCHANGE a ice 380 
—_—— ——s, 2 (14), SCHEDULE 1, ARTICLE 5 (b)—See INSTRU- 

MENT ef e ies ai ies 324 

- 5. 2(17} ‘See TRUST. DEED. ... 2 
— — gs. 67, 2 (2) (3), SCHEDULE I, ARTICLE {5 Bee, Bit : 

OF EXCHANGE “a ile oa a 320 
STAMP DUTY ON SECOND OF EXCHANGE—See BILL of EXCH ANGE. wae 326 
STAMP DUTY ON TRUST DEED FOR SECURING MORTGAGE DEBENTURES—S¢e 

TRUsT DEED oe 2 
STATEMENT TO POLICE-police. “custody— Indian Evidence Act, .s, 27—-See 

ADMISSION OR CONDUCT OF TWo OR MORE ACCUSED PERSONS, 

NECESSY£Y FOR ACCURATE REPORT oF — ae ‘ ; 116 
STATEMENTS MADE TO POLICE, ADMISSIBILITY IN EVIDENCE or—See 

CONFESSION MADE UNDER IMPROPER INDUCEMENY jINADMISSIBLE 

IN EVIDENCE, EXAMINATION OF ACCUSED REGARDING— ... 244 
STATION MASTER, Duty AND RESPONSIBILITY or—See DISOBEDIENCE 

OF RAILWVY RULES acre os 380, 353 
—_— RESPONSIBILITY or—See LDrSoBEDIENCE oF RAILWAY 
. RULES Pe He a 139 
SPRAMSHIP COMPANY, RESPONSBILITY of—shipping—see DESTRUG- 

TION OF CARGO ee oie 334 
STIPULATION TO PAY INTEREST—Sce’ AcKNowLDGEMENT ae Pa 330 
STOCK-IN-TRADE, MokTGAGE o¥-—See ORAL AGREEMENT ADDING, TO TERMS . 

OF DOCUMENT Fas ee eel a 240 
STOLEN PROPERTY, ‘THEFT ° AND TAKING GRATIFICATION. TO RESTORE-—- 

See THEFT AND TAKING GRATIFICATION TO RESTORE . STOLEN 

PROPERTY Pa ots od ot 199 
STRANGER TO TRUST, RET To sur—heir of trustee—Civel Procedure 

Code, -s. 539—See TRUST FOR RELIGIOUS PURPOSES vas ies 183 
TT 3JocI- LATTER IN D IsPUTE—Sec ADMINISTRATION SUIT | ies ae 379 
SUBJECT-MATTER oF surt—See ADMINISTRATION SUIT ‘ as he 279 
UBMISS ION. OF PROCEEDINGS To _Sessiuns JupGE—Criminal Proce- 

dure Code, s. 123 (3) —See SECURITY PROCEEDINGS ot ey 135 
“SUBSTANCE OF EVIDENCE "—Sce APPEALABLE SENTENCE AT SEMMARY™ ; 

TRIAL ee text ste 338 
SUBSTANTIVE SENTENCE OF IMPRISONMENT, ORDER FOR SECURITY ON * 

i EXPIRATION OF—Sce.SECURITY PROCEEDINGS A alee ane 205 
SUBSTITUTION OF NEW  CONTRACT—novation—Indian Cinaivant “Act, 

s8. 62, 63——See AGREEMENT TO ACCEPT PORTION OF DEPY IN| FULL 

SATISFACTION an Paci 365 
SUBSTITUTION OF PLAINTIFF—Civil Procedure Cone, s, 27—See. AGENT 

SulT By— ae as we ne Nat 95 
Succession Acr (1865), ss. 5, 331—Sce BupDDHIST Law : : CHINESE 
; CusTromMary Law aes ot sas a0 wai 124 
—— 85. 331 5—See Buppnist Law ; CHINESE 

CUSTOMARY LAW 3s et ws se 124 
SUING BY AN AGENT. CONDITIONS FOR—See AGENT: 0 | ww ra 284 
+ —--——- OB CTIONS To—-Sve AGENT ; ade watt 284 
Suit, AMENDMENT OF VALUATION .oF—See VALUATION OF SUIT, 

AMENDMENT OF : Sy Laat we fee “68 120 
Suir BY AGENT—Sce AGENT, SUIT BY— “is ste sat 95 
SUIT BY, OR AGAINST, ADVOCATE IN CONNECTION WITH PROFESSIONAL 

SERVICES—See ADVOCATE, CAPACI'TY,. OF, TO SUE OR BE SUED IN 

CONNECTION WITH, PROFESSIONAL SERVICES sea se 5 
‘SUIT BY SURVIVING PARTNERS—Hindu Law—Sce PARTNERSHIP 99 
SUIT FUR DECLARATION OF TITLE To ATTACHED PROPERTY—See WITH- 

DRAWAL OF APPLICATION FOR REMOVAL OF ATTACHMENT wise 75 

ot en ei a bY LO St: it 


INDEX. 


The proviso to section 42 of the Specific Relief Act docs not apply to 
a suit for a declaration that property attached and sold in execution 
of a decree is the property of the plaintiff, even though no applica- 
tion for removal of attachment had been made under section 278 of 
the Code of Civil Procedure. 

Sevaraman Chetly v. Maung Po Yin. 1 L.B.R.1; Kya Get v. Bu 
Nwe,4L.B R., 88; Subal Panday v. Sukkiu Kotrt, 4 L.B.R,, 75; 
referred to. 

P.L,A.N. Allagappa Chetty v. Nazamat Ali Chowdry 

SUIT FOR DISSOLUTION OF MARRIAGE—froof of aduliery—evidence— 
Service of stmimonS—personal service—advertisement in newspaper 
—Indian Divorce Act, 1869, ss. 7, 50—Civil Procdure Code, s. 82. 

A suit un fer-the Indian Divorce Act, 1869, for dissolution of marriage 
on the yround of adultery cannot succeed without convincing evidence 
in proof of adultery. 

Where the only admissible evidence in support of such a suit was to 
the effect that the wife (respondent) had left her husband and had 
been seen on two occasions in company with two boys ina house 
that was not alleged to be a brothel. “ 

Held,—tha: the evidence was insufficient to establish the fact of 
adultery. 

A mere statement by the petitioner that he could not ascertain the 
respondent's proper address, without proof that reasonable efforts 
had been made to ascertain it, was held not to be a sufficient ground 
for dispensing with personal service of summons upon such 
respondent. 

Shwe Thay. Ma Saw Hla ae ies 

SuIT FOR PossRSSION oF LAND—defence ‘ioe on alternative title—-specific 
title— gift - aducrse possession. 

It is open to a party to allegea specific title to property, and in the 

alternative a title by twelve years’ adverse possession. 

Goluck Chunder Masanta v. Nundo Coomar Roy, (1878} ILL.R. 4 


Cal., 999, followed. 


ase 


Ma Yin v. Ma Pu oer és oa 
StiT: FOR PRR-EMPTION—See Buppuist Law: CHINESE CUSTOMARY 
Law és ‘gt aa se a ses 


SUIT FoR SALE—temporary sale with peeters as ae. ae debt~See 
USUFRUCTUARY. MORTGAGE . on 
SUIT ON BEHALF OF OR AGAINST nS Frew, SuIT OF BEHALF OF 
OR AGAINST-— saa, * ae re ie se 
SUIT, SUBJECT-MATTER speiiaa ADMINISTRATION SUIT 
SUIT To APPOINT TRUSTEE AND RECOVER TRUST Peper ati es 
cedure Code, s. 537—~See TRUST FOR RELIGIOUS PURPOSES see seis 
SUIT TO ENFORCE REGISTRATION—!nvalid  registration—time limit— 
mort gage deed—admissibility in evidence—tar to oral ceyidence—pfer sonal 
undertuking—agrecment to repay loan—Indian Registration Act (1877), 
ss.17, 23, 34, 49, 73, 77—Indian Evidence Act (1872), s. 91—Transfer 
of Property Act (1882), s. 86. 
In December 1901 A borrowed moncy of B and executed a mortgage 
deed of certain land in B's favour. 
In january 1902 B instituted a suit praying, inter alia, for an order 
to the Sub-Registrar to register the deed. In June 1903 he obtained 
a decree directing that the deed should, on application, be registered 
whether A admitted execution and receipt of consideration or not. 
The deed was registered in accordance with this decree in July 1903. 
The present suit was broughi by B for sale of the mortgaged property 
and was based on the mortgage deed in question. 
Held,—that the former suit not having been brought under the condi- 
tions required for the filing of a suit under section 77 of the Indian 
Registration Act, the decree therein had no value as exempting the 
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document registercd under it from the necessity for compliance wiih 

all other provisions of the Act. The Court had power to decide as 

to the validity of the registration, and. as the document was not 

registered in accordance with the provisions of secitons 23 and 24 

of ‘the Act, it could rot, under section 49, be received in evidence as 

affecting the mortgaged property, At the same time, section 91 of 
the Eviaence Act precluded B from proving the existence of the 
mortgage by any other evidence. 

Held, further,—that as the deed contained a distinct agreement to 
repay the monev borrowed, it was admissible as the basis of a 
personal money decree for the amount. 

Bhagwan Singh vy Khuda Bakhsh, (188!) 1.L.R.3 All, 397; Edun 
v. Mahomed Siddik, (1882) LLR. 9 Cal., 150; Petherbermal 
Chetty v. Mooniandy Servai, 11 Bur. L.R., 166; Chatter Mal v. 
‘ Thakuri, (1898) LL.R. 20 .All., 512 ; foliowed. ; 

Ram Glrulam v. Choley Lal, (1878) LU.R.2 All, 46; Abdulla Khan 
v. Jamki, (4894) I.L.R.16 All, 303; Sakmukkun Lall Panday v. 
Seh Koondun Lall, (1875) L.R. 2 1.A., 210; Sreemutly Metongay 
Dossee v. Ramnarian Sadkhan, 2 C.L.R., 428; referred to. 

Maung Kyaw and Ma San Harwe v. Sithambaram Chetty . 


SuIT Yo ESTABLISH RIGHT Yo ATTACH PROPERTY—bar fo suit —conse- 
guential relref— Code of Civil Procedure, S. 283—Specific Relief Act, 
$s. 42, . 

The proviso to section 42 of the Specific Relief Act does not apply to 
uits brought under section 283 cf the Civil Procedure Code. | 

Ma Dunv, Ma Pa U, 2, U:B.R., 124, sich ; righ 

Kya Get v. Bu Nwe nae an Ain 

—_- Se er eee aay a suit inde- 

pendent of order on. application for removal of attach ment—Crutl 

Procedure Corie, $, 283, 

Independentiy of section 283 «f the Code of Civil Procedure, a decree- 
holder who has attached property as being the property of his 
judgment-debtor, and .whose right to do so has been disputed, may 
sue for a declaration that the property belonged to his i 
debtor. . ; 

Raghunath Mukund v. Sarosh K.R. Kama, (1898) LL.R, 23 Botan, 
266, referred to, 

The Societa Coloniale Maliana v. Shwe Le i 

' SUIT TO RECOVER POSSESSION ° WITHOUT S¥IPTING ASIDE VOID INSTRU- 

WEN, SORCNEDEN oFSee BENAMI SALE TO DEFRAUD  INCUM- 
BRANCER os sia : . mn sie 

Suir To RECUVER| “rRUST PROPERTY AND APPOINT TRUSTEE—Civil Pro- 

cedure Code, §, 539——See'VRUST FOR RELIGIOUS PURPOSES ; ree 

Sutr TO SET ASIDE EXECUTION-SALE—See EXXCUTION SALE, Suir To set 


ASIDI+— wae; ais oe ake Aiko 
Suit, VALUE oF —See ADMINISTATION SUIT He x ae 
Suits VALUATION ACT, 1887, S. eral ADMINISTRATION SUIT oat pan 








@8—Seé VALUATION oF sUIT, AMEND- 


MENT OF— 


SUMMARY TRIAL, APPEALABLE SENTENCE AT—See" APPRALABLE SENTENCE 


AT SUMMARY TRIAL | eae sis ee ra 
SUMMORKS, SERVICE oF-- personal geitih Galea tae dn newsp.ipera— 

Civil Procedure Code, s. 82-—Sce SuiT F DISSOLUTLON. OF MARRIAGE - 
SUPPLY OF WATER FOR AGRICULTUKS ORE OSES, DIMINUTION oF~—S¢e 

MISCHIEF ee en ’ a Cte gi fhe ae 
. SURVIVING PARTNERS, surr eae wa PARTNERSHIP wn sae nts 
SUSPENSION OF PROCEEDINGS: TILL RETURN ‘OF RECORD—Seé ADJOURN- 






MENT OF APPEAL’ FOR RECORD OF FURTHER EVIDENCE BY ORIGINAL — 


Court ie = teas vee Sie a : ise 


Page.. 


* gg 


88 
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SUSPENSION OF SENTENCE OF IMPRISONMENT IN DEFAULT OF PAYMENT 
oF FinE—Criminal Procedure Code, 1898, s. 388 (1)—See FINE 


¥ 
TAKING GRATIFICATION TO RESTORE STOLEN PROPERTY—Sce THEFT AND 
TAKING GRATIFICATION TO RESTORE STOLEN PROPERTY Aane tis 
“TAKEN IN PAWN”—Indian Contract Act, Chapter IX—See PAwN 
BROKER a bes ; 


TAXABLE LANDS~—tram-lines land in stvect ~occupier of land—Burina 
Municipal Act, 1898, ss. 46 (1) (A) (a), 64 (5) (7). 

Land in which tram-lines are laid, although ina street, is land within 
the meaning of section 46 (1) (4) (a) of the Burma Municipal Act, 
A company owing "tram-lines isin occupation of the land in which 
they are laid within the meaning of sections 68 and 69 of the same 

Act. 
Pimlico Tramway ‘Company v. The Greenwich Union, (1873) L.R., 
Q.B.,.9; Melbourne Tramway and Omnibus Company vy. Mayor. 
etc., of the Cily of Bataroy, (1900) L.R.A.C.. 153 (1901 Vol.) ; 


followed. 
The Rangoon Electric Pye wie and Supply Co., Lid. v. The Rangoon 
Municipal Committee - — ees rr wai ale 
TECHNICAL OBJECTIONS RAISED IN SECOND APPHAL—Sce AGENT : eh 
TEMPORARY  INJUCNTION—Civil Procedure Corde, ss, 492, 493—PowEzR 
OF COURT TO CANCEL APPOINTMENT OF RECEIVER ae oxy 
TEMPORARY SALE WITH POSSESSION AS SECURITY FOR DEBT— suit for 
sale—Séc USUFRUCTUARY MORTGAGE sie or bia 


TENDER OF DEBT BEFORE acTion—refusal of tender—meffecitsal tender 


—paymment into Court duly of debior— interest. 


A owed B money by virtue of a contract which involved the payment: 


of interest on the amount of the debt. A tendered the amorat to B, 
who wrongly refused it. B subsequently sued A, who failed to pay 
the amount of the debt into Court, 

Held,—that B was not entitled to interest during the interval between 


the daté of tender and the date of institution of the suit; but that it: 


was A’s duty,on becoming aware of the institution of the suit, ¢ 

pay iito Court the amount due atthe rate of te: der, andthat B 

was entitled to interest on that amount, ata suitabie rate, from the 

date of institution of (he suit till the date of rezlization, 

Hoyi Abaul Rahman v. Haji Noor Mahomed, (1891) LLR. 16 Bom), 
141, dissent d from. : 


ifaung Shai V. Nyo Win we atte bes 
TREPT—cousing hurd to effect escape—Indian Penal Cede, $, 390—Sue 
ROBBERY a pee es a aes sas 


— possessionmnIndian Penal Code,s, 378—See EpIB.e bizvs’ EST 


PHTEFT AND TAKING. GRATIFICAVION TO RESTGRE STOLEN PROPERTY— 
cattle thefi—-joinder of charges—double convictiou—alicrnalive charge 
—ladian Penal Code, ss.°7i, 215, 380—Criminal Procedure 
Code, 1898, ss. 245, 236. 
The two accused stole a buliock and returned it “to the owner two 
days later on payimentof Rs. 26. They were tried at one trial both 
for theft under section 380 of the Indian Penai Code and for 
offences under section 215, The Magistate found that the ¢} 
had been committed ipr the express purpose of obtaining er 
the bullock’s’ return. He convicted the accused of both the offences 
charged, and passed a éeparaic sentence for each offence 
Held, —that in view of the short time that elapsed between the thef 
and the return of the bullock, the Mayistrate’s finding as to the 
purpose of the theft was justifiable, and the theft and the retu:n 
might be considered to bea series of acts so connected as to form 
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the same transaction. There was therefore no misjoinder of 
charges. 

Heid, further (Irwin, J., dissenting),—that the actual thief is not liable 
to be convicted of an offence under section 215 in respect of the 

soperty which he himself stole. As the facts proved justified 
the conclusion that the accusecl were themselves the thieves, the 
convictions under section 380 were upheld and those under section 
215 set aside, 

Where the question is likely to arise whether a person who has 
accepted a gratification fur the return of stolen property is the actual 
thief or not, alternative charges should be framed under section 2356 
of the Code of Criminal Procedure, 

King-Emperor v. Nga To, 2 L.B.R., 23; Queen-Empress v. 
Muhammad. Ali, (1900) I.L.R. 23 All., 81 ; followed. 

Ok Gyt v. Queen-Empress, S.J., L.B., 449: Shwe Kya v.” Queen- 
Empress, S.J., L.8., 461; Queen- Empress vy, Tun Byu, PJ. 


L.B., 226; Crown v. Nea Shein, 1 L.B.R, 203; i Eegeenag eran 


y. Po Sein, 2 L.B.R,, 14; referred to, 
Twet Pe alias Shan Gale v. King-Emperor 


eee eee vee 


-THEET, HOUSE-TRESPASS WITH INTENT TO ComMIT—Iudian Font eae,” 


58, 380, 451—See SECURITIES TO KEEP THE PRACE, ORDER FOR— 
: LIME LIMIT—See SuIT TO ENFORCE REGISTRATION ‘ 


on 


TIME SPENT IN PROSECUTING APPEAL IN WRONG Gemenatee ‘foeeenren 
O° APPEAL a 


TITLE-D&EDS, Loan ON PROMISSORY-NOTE WITH DEPOSIT . or—See 
EQUITABLE MORTQ@iGE 

TRADE-MARK—15¢ of receptacle bearing ‘trade- mavk—intent to defrand— 
Indian Penal Code, ss, 480,482—-Sec ALS# TRADE-MARK 

TRaM-LINES LASD IN STRERT—occupier of land—Rurma Municipal Act, 
1898. ss. 46 (1) (A) (a), 64 (5) (7])—See TAXABLE LANDS vis 

TRANSACTION, ACTS FORMING PART O¥ THE SAME—Crzminal Procedure 
Code, $, 235 (I) ~See JOINDER OF CHARGES a 

TRANSFER OF OW WERSHIP—See SALE OF IMMOVEABLE PROPERTY 


TRANSFER UF: PROPERTY Act 8.1 54~—See SALE OF IMMOVEABLE PRO- 
PERTY ea 


et 3. 5S (1) ig) AND (5) (b)—See 
RENT, CLAIM FOR. STIBSEQUENT TO CONTRACT OF SALE a 


a 1882, s.55 (1) (g), 55 (5) ‘(b), 57—~See 
CONTRACT OF SALE OF INCUMBERED PROPERTY 


_— ——- ss. 58, 67, 68—See UsurRuctuaRY 



























































MORTGAGE ee Pah tee 
—_— ss 67, 68, 58~See UsurRUCTUARY 
MORTGAGE | a8 pes er ie cline ae 
: —_——- 1882. 5. 89-—See Surry TO ENFORCE 
REGISTRATION ies se 5 ae er sc 
—_— —meenmemenn ————-_ 1882, gg, 89, 93—~—See MORTGAGE 
DECREE as he : alder i ak 
™ 1 882, 293, 89—See MoRrTG\GE 
DECREE . 








TRANSPORTATION. AND IMPRISONMENT—0ffence punishable with less 
than seven year's eam la Penal Code, s. 59—See SEN- 
TENCE : aes en 


TREES, VALUF Or—~Seé VALUE OF TREES 


woo cue 


TRIAL HELD BY SECOND CLASS MAGISTRATE—~S¢e APPEAL 


TRIAL; INQUIRY OR proceedings when trial barred ‘ag. ves §udicafa— - 


Criminal Procedure Code, 1898, ss. OS pee See DISPOSAL . OF 
PROPERTY, ORDER FoR— ase 

TRIAL OF COMPLAINANT AND AGCUSED “TOGETHER “AFTER HEARIKG 
PROSECUTION EVIDENCE—Seé HURT 
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TRIAL OF PREVIOUSLY CONVICTED OFFENDER BY SECOND CLASS MAGIs- 
TRATE—Sce PREVIOUSLY CONVICTED OFFENDER, TRIAL OF, BY 
SECOND CLASS MAGISTRATE 0 ote aise ae 

Trust DEED—stamp duty on trust deed for securing mortgage deben- 
tures—mortgage deed—Indian Stamp Act, 1889, s. 2 (17). 


A document described.asa ‘Trust Deed for securing Mortgage 
Debentures’ was presented for adjudication under section 31, 
Indian Stamp Act, and the question of the stamp duty due was 
referred for decision to the Chief Court by the Chief Controlling 
Revenue authority. The document was admittedly executed for. 
the purpose of securing money to be advanced by way of loan, but ‘it, 
wae argued on behalf of the executants that it could not be regarded 
as a mortgage deed as it did not itself purport to transfer to and 
vestin the trustecs any interest in the properties specified in it. 
The trustees were, however, given the right to have the properties 
vested in them to bé held by them as trustees for the debenture- 
holders and as security for the amount to be advanced on the 
debentures. They were also given the rights of entry, taking 
possession and mangement that mortgagees and trustees. for 
debenture-holders are usually given. 

Heljd,—that as the document created rights over the property speci- 
fied in itin favour of the trustees, it was a mortgage deed under 
the definition contained in section 2, clause 17, Indian Stamp Act. 

Queen-Empress v. Debendra Krishna Milter, (1900) LL.R. 27 
Cal., 587 ; The United Realisation Company, Limited v. The Com- 
massioners of Inland Revenue, (1899) I Q.B.D., 361; referred to. 

Financial Commissioner uf Burma, reference under seclion 355, sub- , 
section (1), of the Indian Stamp Act ave eee beg 2 


TRUsT FOR RELIGIOUS PURPOSES—sust to afpoint druintes and recover 
trust properly—cause of actton—misjoinder—right to sue stranger 
te trust—heir of trustee—Civil Procedure Code, ss. 28, 43, #5, 539. 


B and C were alleged to have been joint trustees with A’ of a certain 
religious trust, the funds of which amounted to Rs. 2,300. Of this 
sum Rs. 2,000 was lent on a _ promissory-note in the names of 
A, B and Cto D. The balance, Rs. 300, and the promissory-note 
remained with A, A died, and the money and the promissory-note 
then passed into the hands ‘of E, his widow and heir. A fresh trustee, 
F, was appointed, but E refused to make over the property to 
him. Band C€ now alleged the Rs. 2,000 was advanced in equal 
shares bythem and -by A, and that’ the shares advanced by them 
did not come out of the trust funds. In view of their claims, D 
refused to repay the Rs. 2,000 to the new trustee F. 
, with other persons intersted in the trust, brought a suit against E, 
B and C for.(1) the appointment of a ‘trustee, {2) a :declaration that 
the Rs. 2,000 and the Rs. 300 were'trust property, (3) the vesting 
in the trustee of the Rs. 300 and the papers belonging to the trust, 
and of the right to sue for the Rs, 2,000and (4) anorder to E to 
band over to the trustee the Rs. 300, the promissory-note and other 
papers belonging to the trust. 

The suit was contested on two main grounds of law; the first of these 

' was that the joining of E, Band Cas defendants constituted radical 
misjoinder, inasmuch as {he cause of action against B and C was 
not the same as that against E. 

Held,—that the plaint disclosed only two real causes of action, namely 
(1) the appointment of a trustee for the trust funds, and (2) the 
vesting in the trustee of the property of the trust in the hands of 
E; that Band C were concerned in the first cause of action as they 
were themselves members of the congregation interested in the 
trust ; that the loan on the promissory-note did not constitute a cause 
of action. distinct:from the claim forthe Rs. 300, and that therefore 
the joining of Band C with E did noe constitute misjoinder, 
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The second ground on which the suit was contested was that so much, 
of itas referred to the recovery of the property of the trust did not 
fall within the scope of section 539 of the Code of Civil Procedure. 

Held,—that while section 539 of the Code of Civil Procedure gives no 
right of suit against Strangers to the trust E was not a stranger 
to it, but herself in trust the property that had come into her 
hands, as the heir of all the rights and liabilities of A; and that it 
was sufficient for the purpose of bringing the suit under section 539 
that B and C were alleged inthe plaintto have been joint trustees 
with A. Whether they were so or not wasa question of fact to be 
decided on the evidence. 

Narsingk Das v. Mangal Dubey, (1882) L.L.R. 5 All, 163; Mullick 
Kefait Hossein v. Sheo Pershad Singh, (1896) ILL.R. 23 Cal, 
821 : Ganesh: Lel'v. Khaivati Simgh, (1894) I.L.R. 16 All, 279 ; 
Varajial Bhaishanker v. Ramdat Harikrishna, (1901) 1.L.R, 26 
Bom., 259; Budree Das ‘Mukim v. Choons Lal Johurry, (1906) 
LL. R. 33 Cal., 789 ; referred to. 

Budh Singh Dudhuria v. Nivadbaran Roy, (1905) 2 CL J., 431, 

. followed. 


Maung Cho v. Ma Chaw aur ani hee aa 
TRUST PROPERTY, SUIT TO RECOVER—suUif to appomt trustee—Civil 


Procedure Code, s, 539—See TRUST FOR RELIGIOUS PURPOSES ae 


‘TRUSTEE, APPOINTMENT OF FEMALE AS-—-See MAHOMEDAN Law : RELI 
GIOUS TRUST ais a ee es 

HzIR demantoKi fo sue . Sipantier to. trust—Civil Procedure Code, 

§. 539-—Sce TRUST POR RELIGIOUS PURPOSES sus 

Suit To APPOINT—suit fo recover trust eoivey Tonk Pevce: 

dure Code, s. 539--Seé TRUST FOR RELIGIOUS PURPOSES we om 








oe U 
UnpiscLoseD INCUMBRANCE—See Conmeact OF SALE OF IWEUMERERED 
PROPERTY és caer: ae 


UNIDENTIFIED Goons, OBLITERATION. "oF waRKs—See DESTRUCTION . 


OF CARGO. 3 ay woe ase 
UNINHABITABLE PREMISEs—Sce MUNICIPAL coeunneT, Gants oF — 


UNLAWFUL REMAINING—Indian Penal Code, 5. 441—See CRIMINAL 
TRESPASS wae BAG as awe lg ay 

UNREGISTERED MORTGAGE BOND WITH PERSONAL UNDERTAKING IM- 
PLIeD—admissibility in’ evidertce—Indian Registration Act, 1877, 
8, 49. 

A mortgage bond containing a personal undertaking, whether express 
or merely implied, to. repay money borrowed: is admissible in 
evidence im a Suit to enforce such personal obligation, even though 
the property mortgaged therein exceed Rs. 100 in value and 
though the bond be-not registered. ; ‘ 

Ma Tha v. Ma Shwe Hnit, 894) PJ. LB, 124; Ulfatuanisse 
v. Hosain Khan, (1883) TLS. 9 Cal, 520; "Thandavan v. Valli-. 
amma, (4892) f. Aa 15 Mad , 336; followed, 


Myat Thin v. P.C.V.E, Kasusis Vanthan Chetty wee ibs 
UNSCHEDULED: DEBT—composition with creditors—-See INSOLVENT 
DEBTOR aes 
Usk oF RECEPTACLE BEARING “TRADE-MARK—Indian, ‘Penal Code, s, 480 
—See FALSE TRADE-MARK kee or aoe oi 
Use oF WaTER—Sée MISCHIEF | ~ es a oa eee 


UsurRucTwaARY  MoRTGAGH—teniporary ide with ian as security 
for debt—snit for sale—application of, vgs gee of Trasssfer of 
Property Acl—Transfer of Property Act, ss. 38, 67, 


A and B borrowed a sum of money from C, ad as security aold sf 
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ceriain land temporarily to C, whom they put in possessien but 
who rented the land to them. , 

In a subsequent year they entered on and cultivated the land without 
C's consent, whereupon Csued them for ejectment and possession, 
with damages, or in the alternative for a decree for the amount of 
the loan with damages and for sale of the land in default of 
payment. 

Held,—that the original transaction came within the definition of 
usufractnary mortgage in section 58 (d} of the Transfer of Property 
Act; that though the Act was not in force its provision might well 
be considered and that, following the provisions of section 67, C 
was not entitled to a degree for sale. A degree was given for the 
ejectment of A and B. for putting C in possession, and for the 
payment of damages. 

Unda v. Umrao "Bevan, (4888) LL.R. 11 All., 367; Luchmeshar 
Singh v. Dookk Mochan Jha, (1897) 1.L.R. 24 Cal., 677; Chaitw 
v. Kunjan, (1888) 1.L.R. 12 Bats ah referred to. 
Shwe Lok v. Ma Seik Kaung 


Vv 
VACCINATION ACT, 1880, S, 18—-See COMPLAINT eas sie ie 
VALIDITY OF GIFT OF UNDIVIDEL SHARES IN FREFHOLD PROPERTY AND 
SHARES IN COMPANIES—Sce MAHOMEDAN LAW, ae . 


VALIDITY OF PROCEEDINGS—encroachment—adverse possesston—See 
DECISION of BOUNDARY OFFICER ABS A BAR TO SUBSEQUENT CLAIM ites 
VALUATION: FOR COURT-FEE _AND FOR JURISDICTION—See ADMINISTRA- 
TION SUIT avs ts 
VALUATION. OF SUIT, AMENDMENT’ a a ee meer ye 
Lower Burma Courts Act, ss. 2 (hk), 28 (1) (c) Suits Valuation Act, s. 8. 
A brought a suit for, inter atia, an account and -valued the ‘relief 
claimed at Rs. 600, Against the decree passed in the suit she 


appealed to. the Chief Court, valuing the app-al at Rs. 609, for: 


computation of court-fee and at Rs. 15,860 for purposes of juris- 
‘diction, At the hearing she asked to be allowed to put on an 
extra stamp so that the stamps on the memorandum of appeal 
should cover a claim tor Rs. 13,800. 

Held —that amendment of the valuation could not be allowed. The 
appeal was returned for .presentation to the Divisional Court, in 
accorsi@nce with the original valuation of the suit. 


Thein Yin v. Foucar Bros, &.Co., Lia. 


VALUE oF EVIDENCE —pyoof—Buidence Act; 1872, ss. 155, 157—See 


ADVOCATE . oe aad Pre eae vee 
VALUE oF sitieaitie ADMINISTRATION SUIT 8 i ate 
VALUE oF TRERS—tmarket value—Land Acquisition ated 1894, s. 23. 

The value of trees on the landacquired cannot be awarded separately 
and in addition to the market value of the land, but must be in- 
cluded in the amaount’at which the mirket value is assessed. The 
second head of section 23 of the Act refers only to crops or produce 
which have been grown between the date of declaration of the in- 
tention fo acquire and the date of the collector’s taking possession. 
Ma Gyiv The Secretary of State for India in Council, 3 L.B.R., 

117, referred to, 


Shwe Gaung v, The Collector * As . aoe 
VILLAGE Act, 1889, s. 9 (2)—See REFUSAL OR NEGLECT TO COMPLY 
‘ WITH REQUISITION HEADMAN wes aa gs ae 


wn, 1ZA—See Pwr 


Voip INSTRUMENT, LIMITATION OF SUIT TO RECOVER POSSESSION wire 
OUT SETTING ABIDE--Seeé BENAMI SALE To DEFRAUD INCUMBRANCER 
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VoIpD PROCEEDINGS=Cviminal Procedure Code, s. 530—-See ORDER OF 


APPELLATE COURT MADE WITHOUT JURISDICTION ats oa 
WwW 
WARD-HEADMAN IN RAWGOON—ferson not qualified to witsess— See 
SEARCH BY POLICE OFFICER ase are aus see 
WATERCOURSE, CLOSING OF——-See MISCHIEF oes nent os 


WIDOW, INTEREST OF, IN PROPERTY INHERITED BY HUSBAND. DURING 
MARRIAGE—See BUDDHIST LAW.: INHERITANCE we ae 
Wrpow oR WIDOWER THE PRORER PERSON TO ADMINISTER ESFATE.—See 


ADMINISTRATION OF KuRMAN BUDDHIST | Nee ite Are 
- Wipow’s SHARE OF jJoINT PROPERTY—inherited property—ancestral 
properiy-—See BUDDHIstT LAW 3 INHERITANCE tos ees aoe 


WITHDRAWAL OF APPLICATION FOR ‘REMOVAL OF ATTACHMENT—bar to 
suit—seit for declaration of title to attached property—miscellancous 
application—Civil Procedure Code, ss. 278, 283, 373, 647. 

The withdrawal of an application made under seclion 278 of the Code 
of Civil Procedure for removal of attachment, withount the permis- 
sion of the Court, does not bar a subsequent suit for declaration of 
title to the attached property. 














Supal Panday vy. Sukkhu Koiri ae fae ial oie (o Aetie 
WITNESSES, DifFICULTY IN PROCURING ATTENDANCE oF—See Grounp 
FOR SETTING. ASIDE DISMISSAL OF SUIT FOR DEFAULT ie was 
WITNESSES TO SEARCH—Criminal Procedure Code, 1898, ss. 102, 103,— 
See SEARCH BY POLICE OFFICER sie ais arn , sea 
under Opium Act—See SBARCH un een 

WoRKMAN's BREACH oF CONTRACT ACT, 1859, 8. 2—See BREACH OF 
CONTRACT . se mnie ose fle ees stay 
WRITTEN INFORMATION—See Horseweh S eta one a 
WRONG CouRT, TIME SPENT IN PROSECUTING APPEAL in—See LIMI- 
TATION OF APPEAL aan oa Pan a aia 
WRONG PERSON AS. PLAINTIFF —subst itution SS ala a Procedure 
Code, $8, 27—See AGENT SUIT BY— caee ive eas wee 
WRONG TIME-—material irregularity in exccution-sale— proclamation — 
See EXECUTION-SALE, MATERIAL IEREGULARITY IN— wie ge 
WRONGFUL CONFINEMENT—Indian Penal Code, s. 344—See Custody 
OF CIVIL PRISONER mae ous Mas : ate iia 


WRONGFUL Loss—closing watercourse—Scé MISCHIEF , ait ‘ee 


Yo ; 
YOUNGER DAUGHTER OF DECEASED BURMAN BUDDHIST NOT ENTITLED 


TO LETTERS OF ADMINISTRATION DURING LIFETIME OF MOTHER—Sée 
. LETTERS OF ADMINISTRATION, OBJECT OF — eae yen sale 


G.U.B.C.P,0O--No.10, H,C.R., 28-2:51—300—1. 
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